
[image: ]








COLLEGE OF LAW

Fall 2024

JD

FIRST WEEK ASSIGNMENTS






LAW 6630 –RXC: Prof. Margaret Brenan Correoso
Intro American Law

First Week Assignment: 

No first week assignment.

LAW 6700 –RXC: Prof. Miriam Weissmann
Torts and Criminal Wrongs

First Week Assignment: 

*READ THE SYLLABUS AND REVIEW “Course Content” ON Canvas 	
I.  CIVIL WRONGS: TORT AND ADMINISTRATIVE LAW
CLASS 1		Corporate Existence and Liability: An Exercise in Legal Fiction and Self-Regulation
8/28
Topics:  The legal attributes of a corporation; capital structure; types of securities: formal and functional characteristics; theories of corporate entity liability including respondeat superior, fiduciary duty and conflicts of interest; corporate legal privileges; and, the criminalization of corporate conduct. 
Assignments:
text: Klein and Coffee, pp. 112-118; 122-27; 131-41; 177-185
canvas: 

*Article: George Kuney, “Everything I needed to Know About Enron I Learned in Kindergarten (and Graduate School)”
*read all case excerpts:
N.Y. Central and Hudson River R.R. Co. v. U.S.; 
U.S. v. Bank of New England; 
Upjohn v. U.S.; Braswell v. U.S; 
Brown v. Wells Fargo

LAW 67100 –RXC: Prof. Joseph Ankus
Legal Analysis and Writing

First Week Assignment: 

No first week assignment.








LAW 50000 –U01: Prof. Tawia Ansah
Contracts A and C


First Week Assignment: 

Texts:
1. Knapp, Crystal, Prince, Problems in Contract Law, 10th Edition. – required.

2. Knapp, Crystal, Prince, Rules of Contract Law, Statutory Supplement (Aspen) 2017-2018 (earlier version is okay) – required.

3. Brian Blum, Contracts: Examples and Explanations (7th Edition or other) (Aspen) – optional/recommended.

For the first hour of the class: please read Chapter 1. Attempt the questions, including Problem 1.1 (p.4), Problem 1.2 (p.18), and Review Questions (p.22).
For the second hour of the class: please read, and prepare to brief and discuss in class, the following cases in Chapter 2, Section A: Mutual Assent:
· Ray v. Eurice Bros.
· Lonergan v. Scolnick.
· Normile v. Miller.

Be sure to read all the notes before and after each case. Also, review the week’s reading assignments and learning activities in the “Modules” section of the course Canvas page.

LAW 50000 –U02: Prof. Scott Norberg
Contracts

First Week Assignment: 

No first week assignments.







LAW 5100 –U10: Prof. Phyllis Kotey
Criminal Law

First Week Assignment: 

Text:  Joshua Dressler & Stephen P. Garvey, Criminal Law Cases and Materials
 pp. 1 – 94:  Chapter 1 and Chapter 2

LAW 52590 –U10: Prof. Tawia Ansah
Intro International & Comp Law

First Week Assignment: 

Text:

Dunoff, Hakimi, Ratner, and Wippman, International Law: Norms, Actors, Process.  A problem-Oriented Approach.  5th Edition (Wolters Kluwer, 2020).

For the first class, please read pp. 1-31.
For the second class, please read pp. 31-63.

LAW 55010 –U01: Prof. Thomas Baker
Constitutional Law – Section A

First Week Assignment: 

For the first-class meeting, Wednesday, August 21st:

· Access the course on Canvas and familiarize yourself with that platform and that content the week before classes. See generally FIU Student Guide to Canvas.

· Read and admire the CONSTITUTION OF THE UNITED STATES.

· Read the Preface in the GERSHMAN casebook. Prepare pages 1-40 in the casebook.

· Read the Preface to STORM CENTER now and the read rest of the book — like you would read a novel — before the end of September. 

During the Semester, we will cover Chapters 1-6 & 8, but we will skip some material in Chapters 1. The standing assignment is to stay 30-pages-plus-one-principal-case ahead of where we leave off each session. Sign-up sheets for presenting cases in class are available in the Chapter Modules on Canvas. We need students to sign up to present cases in Chapter 1 ASAP — before classes begin — for the first week. A Memorandum on How to Present a Case is available on Canvas. Additional sign-ups for later chapters will be posted later on Canvas. If you have any technical problems with Canvas, contact one of the Webmasters: Chase Buchanan (cbuch021@fiu.edu) or Andrew Salky (asalk005@fiu.edu).
Case presentations, class participation, and 48-hour quizzes will inform my discretion to adjust your course grade one increment up or down (e.g., B+ up to A- or A down to A-). See Academic Policies and Regulations § 1004. Your course grade will consist of a comparative constitutional law essay (10%) available on Canvas and due November 13, 2024, and a final examination (90%) that will consist of multiple-choice questions on December 4, 2024.

· Class will begin at 10:20 a.m. and end at approximately 12:20 p.m.

· Do not enter the front door late, i.e., if I have begun to teach; enter through the back door and take a seat there, so as not to disturb the class.

· Regular class attendance is expected. See Academic Policies and Regulations §§ 501-502. Missing an occasional class is understandable and unremarkable. But if you expect to miss more than the occasional class, send me an email with an explanation.

· Do not wear a hat during class.

LAW 55010 –U02: Prof. Elizabeth Foley
Constitutional Law

First Week Assignment:

PLEASE NOTE:  LAPTOPTS/TABLETS MAY NOT BE USED IN THIS CLASS. Please silence your phones. 
 The following page numbers correspond to the required casebook, Barnett & Blackman, Constitutional Law: Cases in Context (4th ed. 2021). 
 Class 1 (Thursday, Aug. 18):   INTRODUCTION TO THE CONSTITUTION & DECLARATION OF INDEPENDENCE: Peruse and admire the Constitution, pp. xxxiii-xlix of the Barnett casebook. Also read pp. 3-30 of the casebook (up to Section 6 on “The Federalist Papers”).  These readings provide background to the purpose of the Constitution and the political philosophy that animates it. 
 Class 2 (Friday, Aug. 19):  INTRODUCTION TO THE BILL OF RIGHTS:  Read pp. 44-60 of the casebook. Also read Barron v. Baltimore, pp. 142 (beginning in Section D --“Did the BOR Apply to the States?”) to 147.  These readings will familiarize you with the debate surrounding the Bill of Rights, their purpose, and their limitation

LAW 55010 –U10: Prof. Ediberto Roman
Constitutional Law

First Week Assignment: 

No first week assignment.

LAW 57000 –RVC: Prof. Michele Anglade
Torts 

First Week Assignment: 

Torts:  The required text for this class is Dobbs, Hayden and Bublick, Torts and Compensation, Concise edition, 9th ed., (West 2022). 
 
There are several versions of this textbook; please be sure that you are using the correct edition (9th and Concise).
 
For our first class meeting, read pp. 3 - 27 (Chapters 1 and 2) of the Dobbs texbook.

LAW 57000 –U01: Prof. John Erwin
Torts 

First Week Assignment: 

Torts A
· Class 1 (Aug 19)
· Dobbs, Hayden, and Bublick (DHB): 3-27
· Restatement (Rst): 1-8
· Additional Readings posted to Canvas: "How to Brief a Case"
· Class 2 (Aug 20)
· DHB: 31-49
· Rst: 10-23

LAW 57920 –U01, U02, U03, U04, U05, U10: Prof. Marci Rosenthal, 
Legal Skills & Values I

First Week Assignment: 

LSV I -- All sections 

Assignments for the First Week 

Class 1:

1. In your textbook (Christine Coughlin et al., A Lawyer Writes (4th ed. 2024)), read the Introduction (pp. xxi-xxii) and Chapter 1 (“How Attorneys Communicate”). 

2. On the FIU Law Library website, read the following materials, available under the Professionalism Standards tab:

· Oath of Admission to The Florida Bar
· The Florida Bar Creed of Professionalism
· Rules Regulating The Florida Bar:
· Rule 4-1.1:  Competence
· Rule 4-1.3:  Diligence
· Rule 4-8.1:  Bar Admission and Disciplinary Matters
· Rule 4-8.4:  Misconduct

Note:  To locate the assigned Florida Bar materials, click on the “Professionalism Standards” tab of the Henry Latimer Professionalism library guide on the FIU Law Library’s website.  To access the assigned Florida Bar Rules, which are located in Chapter 4 of the Rules Regulating the Florida Bar, click first on “Florida Bar Rules” on the Professionalism Standards page, and then on Chapter 4 under “View Individual Chapters.”
3. Recommended reading:  Suzanne E. Rowe, Legal Research, Legal Writing, and Legal Analysis:  Putting Law School into Practice, posted in the modules on your LSV professor’s Canvas course page.

If you are a part-time student, the following assignments are also for Week 1.  For full-time students, these assignments are for Class 2:

1. In your textbook (Christine Coughlin et al., A Lawyer Writes (4th ed. 2024)), read pp. 33-34 in Chapter 3 (“Reading for Comprehension”). Skim Chapter 3.2 (“Reading Judicial Opinions,” pp. 45-64). 

2. Carefully read the Comprehensive Course Syllabus and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with information about accessing these documents.

LAW 60310 –RVC: Prof. Jorge Esquirol
Payment Systems

First Week Assignment: 

Introduction: Negotiability           		--   August 20
pp. 651- 662 (CL); or 1-11 (PC)  
 
Requisites for Negotiable Instruments      	 --   August 22
pp. 662- 675 (CL); or 11-25 (PC) 
 
Textbooks:  (1) Commercial Law, 10th Edition, Warren and Walt, Foundation Press (2019). ISBN: 9781683289364  (“CL”)
 
OR, students enrolled only in this course and not the companion Secured Transactions course (Fall 2024)  may purchase the abbreviated version of the textbook:
Payments and Credits ("PC"), 10th Edition.  Warren and Walt, Foundation Press (2019). ISBN: 9780314907127
 
AND
 
(2) Walt's Commercial Law: Selected Statutes 2024-25. ISBN-13: 9798892090827

LAW 60380 –U01: Prof. Marc Powers
Financial Technology Law

First Week Assignment: 

No first week assignment.

LAW 60510 –RVC: Prof. Jorge Esquirol
Secured Transactions

First Week Assignment: 

Introduction       		 --   August 19
pp. 1-13, or 3-15 (CL)  
 
 Attachment       		 --   August 21
pp. 13-22, or 15-24 (CL)
 
Textbooks:  (1) Commercial Law, 10th Edition, Warren and Walt, Foundation Press (2019). ISBN: 9781683289364  (“CL”)
 
OR, students enrolled only in this course and not the companion Payment Systems course (Fall 2024)  may purchase the abbreviated version of the textbook:
 
Secured Transactions in Personal Property, 10th Edition.  Warren and Walt, Foundation Press (2019). ISBN:978-1-68328-948-7
 
AND
 
(2) Walt's Commercial Law: Selected Statutes 2024-25. ISBN-13: 9798892090827

LAW 60600 –RVC: Prof. Jerry Markham
Business Organizations

First Week Assignment: 

No first week assignment.

LAW 61050 –U01: Prof. Emaleigh Hutchinson
Death Penalty Law

First Week Assignment: 

LAW6105 U01 1248: Death Penalty Law – Fall 2024
Wednesdays, 2 – 3.50pm, RDB 2002

Instructor Information

Hannah Gorman
• Email: hannah.gorman@fiu.edu
• Communication via: Teams (see below)
• Office: RBD 1025
• Office Hours: By appointment
Emaleigh Hutchison
• Email: ehutchis@fiu.edu
• Communication via Teams.
• Office: RBD 1024
• Office Hours: By appointment
Mia Ji
• Email: mji@fiu.edu
• Communications via Teams.
• Office: RDB 1024
• Office Hours: By appointment

First Week Assignment

1. Watch the following interview with death penalty attorney, David
Martin https://www.youtube.com/watch?v=L5cFKpjRnXE&t=4s
2. Chapter 1 – Introduction to Capital Punishment, pp. 3-9
3. Chapter 2 – The Death Penalty Debate, pp. 9-23
4. Chapter 3 – Sources of Law, pp. 25-28
5. Chapter 26 – The Death Penalty in a Global Context, pp. 461-473
6. PDF: Case of Manuel Babbitt (On Canvas)
7. PDF: DPIC Death Penalty Overview graphic
8. PDF: Florida Death Penalty Overview graphic (on Canvas)
9. Gorman, H. L. & Ravenscroft, M. (2020). Hurricane Florida: The Hot and Cold
Fronts of America’s Most Active Death Row. Columbia Human Rights Law


http://hrlr.law.columbia.edu/hrlr/hurricane-florida-the-hot-and-cold-fronts-of-americas-most-active-death-row/

http://hrlr.law.columbia.edu/hrlr/hurricane-florida-the-hot-and-cold-fronts-of-americas-most-active-death-row/



Course Textbook

Available online:

https://fiu.libraryreserve.com/10/1334/en/ContentDetails.htm?id=F67097A%09C-714A-48C6-AD74-6177B507BFFD

Deadline: Week 1 – 21-Aug-24 (before class is best to be prepared for in-class tasks).


LAW 61060 –U01: Prof. Emaleigh Hutchinson
Death Penalty Clinic

First Week Assignment: 

LAW6106 U01 1248: Death Penalty Clinic – Fall 2024
Wednesdays, 4 – 5.50pm, RDB 1004

Instructor Information
Mia Ji

• Email: mji@fiu.edu
• Communications via Teams.
• Office: RDB 1024
• Office Hours: By appointment
Hannah Gorman
• Email: hannah.gorman@fiu.edu
• Communication via: Teams (see below)
• Office: RBD 1025
• Office Hours: By appointment
Emaleigh Hutchison
• Email: ehutchis@fiu.edu
• Communication via Teams.
• Office: RBD 1024
• Office Hours: By appointment

First Week Assignments

1. Complete and sign Balanced Justice Staff Agreement - you will not be able to access
any of BJP’s systems until this is completed.

2. Read:
a.https://fiuditmy.sharepoint.com/:w:/g/personal/hgorman_fiu_edu/EUjHp8XhxhZNj4Kll4Fu5QkBOIto5Pl_FxqXdtXhBtpdUw?e=HCOwvv

b. And practice navigating our resource folder: Induction Memo which covers the
basics of our different platforms and how we access them, as well as summaries
of BJP’s different projects. You can find this memo by navigating to the BJP One
Drive -> Resources –> How Tos - > 2022_04_21_Resources – Memo Induction.
Review this memo once you navigate to it.

Updated 15-Jul-24
3. Check access/familiarize self with Balanced Justice Project Microsoft Teams Page
(provided you have completed BJP staff agreement and received invite). Watch
Teams/SharePoint Orientation Webinar (if you require some additional Teams support).

4. For video conferencing etiquette please review article on zooming (video conferencing) etiquette

5. Start your clinic timesheet and workflow document & sign up for ClinicCases:
a. Open the template Timesheet & Workflow document which can be found via
Teams BJP Page -> General -> Timesheets & Workflows Folder.

b. Immediately save a new copy of the document using our file naming convention
(explained in induction memos above and syllabus) in your own name. Please
do not change the name of the template document and do not write over the
template document. Please double check you understand the file naming
convention.

c. Complete the document in full having mind to the different worksheets: the
Activity Log is for your activity and time spent which you do not need to fill out,
unless it is helpful for you to do so (all hours will be recorded on ClinicCases).
The Task List is for listing all of the tasks you have been allocated or things you
need to do. Use of the Task List is required so that professors and other BJP
staff are able to quickly ascertain what tasks you have been allocated. You will
need to keep this document up to date throughout semester and will be expected
to report your hours weekly via our meeting/teams chat.

d. ClinicCases is the website that all FIU clinics use to track time throughout the
semester. Follow the “Need an account?” prompt on the homepage if you have
not already received an email with login information. You must use this account
to track your time. Professors and Clinic Faculty have access to view timesheets,
so you must ensure yours is kept up to date over the course of the semester.

6. (Re)read:
a. Gorman, H. L. & Ravenscroft, M. (2020). Hurricane Florida: The Hot and Cold
Fronts of America’s Most Active Death Row. Columbia Human Rights Law
Review, 51.3, 937.

b. John H. Blume & Russell Stetler, Mitigation Matters, Tell the Client’s Story:
Mitigation in Criminal and Death Penalty Cases (Edward Monhan & James Clark
editors; American Bar Association), 18-03 Cornell Legal Studies Research Paper
19 (2017), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3091902

c. Florida Statute 921.141

7. Watch:
a. Self-care webinar.

b. Videos on First Degree Murder Case Review/Death Penalty Basics:

i. Briefing - Margot Ravenscroft - introduction to Amicus and The Death
Penalty (skip provided completed DP Class but google “Amicus” who are
a partner of one of our projects.)
ii. Training FCCR 01
iii. Training FCCR 02
iv. Training FCCR 03
v. Training FCCR 04 (Optional should you want the additional practice).

All videos are accessible via SharePoint. You will receive an invite to the clinic
SharePoint via your FIU email to access (provided you have completed the BJP staff agreement form in 1 above). All videos are accessible, once you have
permissions, via: FIU LAW Clinic - Training Videos - All Documents
(sharepoint.com). If not accessible, links will be provided in first class.

Whilst you go through these videos, please review the following cases in
preparation for our in-class discussion:

• Dwight Eaglin, Charlotte County
• Marc Berkowitz, Broward County
• Peter Avsenew, Broward County
• Sonny Boy Oats, Marion County

Note: Please ensure that consult the court(s) docket and before cross
referencing the first-degree murder database entry for this individual.
Please do not make any changes to the database directly for the purposes of our in-class discussion. If there are updates to be made, please note them. Please be prepared to answer the following questions (using the database coding where appropriate and in your own words) during class:

i. Individual Name, Gender & Race
ii. County & Circuit
iii. Legal Team (indigent or not, public – PD or JAC/private/pro bono,
office/firm) – attorneys, mitigation specialist, investigator etc.…
iv. Charge/Conviction
v. Death Penalty Status
vi. Case Posture
vii. Overview (brief – 1-2 sentences) of Case History/Proceedings
viii. Overview (brief – 1-2 sentences) of Case Facts
ix. Judge
x. State Attorney
xi. Deceased Name, Gender & Race.
xii. Updates to be made to BJP’s databases/record collection system.

c. Processing Training Videos (7 in total – located on OneDrive in the Resources -> How Tos)

d. Review How Tos for further relevant training videos for incoming death penalty clinic students.

8. Navigate to practice Memo titled 2022_10_18_MSmith – MTG.Cl.GE.HG on internal Teams page –> DP Clinic –> Files. Review this memo with an eye toward fullyprocessing it as a group during first meeting.

9. Additional reading if you would like (not mandatory but helpful and provides additional support if want a reminder of key death penalty basics)

a. Tavassoli, K.Y. (2016) a. Secondary Trauma in Capital Trial Defense Practice for
Indigent Clients, ASU, https://keep.lib.asu.edu/items/154461

b. Death Penalty Key Law:
Furman v. Georgia, 408 U.S. 238 (1972)
Greg v Georgia, 428 U.S.153 (1976)
Hurst v. Florida, 577 U.S. ___ (2016)
Hurst v. State, 136 S.Ct. 616 (2016)
Poole v. State, 2020 WL 3116597 (Jan 23,2020)

c. Chapter 7 – The Death Penalty Trial of LINDA E. CARTER, ET AL., 
UNDERSTANDING CAPITAL PUNISHMENT LAW (4TH ED. 2018). Carolina 

Academic Press: Durham,
North Carolina, ISBN: 978153100856

Available online:
https://fiu.libraryreserve.com/10/1334/en/ContentDetails.htm?id=F67097A%09C-714A-48C6-AD74-6177B507BFFD


Estimated time to complete all assigned tasks: 12-14 hours.

Administrative – staff agreement form, orientation, systems, agreement (1-2hrs)
Reading (2-3hrs)
Training Videos: 43 mins (Teams/Sharepoint), 45 mins; 35 mins; 37 mins, 1hr 27
(Reviewing a case & documenting using our database system) & 57 mins (5.5hrs)
Docket Reviews (1-2 hrs)
Timesheet (0.5 mins)
Deadline: Week 1 (before class is best to be prepared for in-class tasks).

Updated 15-Jul-24

LAW 61120 –U01: Prof. Louis Schulze Jr.
Criminal Procedure Investigation

First Week Assignment: 

1.       Sign-up on TWEN for CrimPro/ Schulze24.  Password:  Simpsons.
2.       Read the First Class Assignment, located on the TWEN under “Syllabus.”
3.       Read the syllabus carefully.

LAW 61120 –U02: Prof. Scott Fingerhut
Criminal Procedure Investigation

First Week Assignment: 

Welcome to CRIMINAL PROCEDURE INVESTIGATION -- a mind-opening, soul-expanding, awesomely inspiring experience like none other you will have in law school.

Monday, August 19, 2024 (FIRST LECTURE)

Please read Chapter 1 in our main course text, Criminal Procedure and the Constitution: Leading Supreme Court Cases and Introductory Text, by Israel, Kamisar, LaFave, King, Primus, and Kerr (2023 Edition). 

Please also read pages 256-258, and included therein footnote 5, from United States v. Wade, 388 U.S. 218 (1967).

And please read The Federalist Papers: No. 51 (1788).

Tuesday, August 20, 2024 (SECOND LECTURE)

Please read our entire secondary course text -- what I refer to as "The $5 Book": The U.S. Constitution And Fascinating Facts About It, Supplemental Text by Terry L. Jordan (Eighth Edition).
~ ~ ~
Note: In Crim Pro Investigation, laptops are permitted solely for the purpose of engaging in our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covere in lecture. 
~ ~ ~ ~

LAW 6233 –RVC: Prof. Hannibal Travis
Computer & Internet Law
First Week Assignment: 

Read Handouts 1-2 (also available at https://tinyurl.com/cil2024handouts1to2  )


LAW 62640 –U01: Prof. Juan Gomez
Immigration Law

First Week Assignment: 

Professor will provide assignments.


LAW 62910 –RVC: Prof. Timothy Ravich
Aviation and Space Law

First Week Assignment: 

No first week assignment.

LAW 63020 –U01: Prof. Howard Wasserman
Federal Courts

First Week Assignment: 

Go to fiufedcourts.blogspot.com

LAW 63050 –U01: Prof. Ediberto Roman
Remedies

First Week Assignment: 

No first week assignment.

LAW 63100 –U01: Prof. Dennis Klein
ADR

First Week Assignment: 

https://law.fiu.edu/wp-content/uploads/sites/2/2024/08/First-Class-Assignment-Dennis-Klein-2024.pdf



LAW 63160 –U10: Prof. Eduardo Palmer/ Prof. Richard Lorenzo
Int'l Commercial Arbitration

First Week Assignment: 

Textbook: Gary B. Born, International Commercial Arbitration Cases and Materials, 3rd Ed., ISBN 9781543804249, Aspen Publishing. 
Wednesday, August 21, 2024, Chapter One, Introduction to International Arbitration, Sections A & B.
Thursday, August 22, 2024, Chapter One, Introduction to International Arbitration, Sections C-G. 



LAW 63300 –U01: Prof. Howard Wasserman
Evidence

First Week Assignment: 

Go to fiuevidence.blogspot.com

LAW 63300 –U02: Prof. Eric Carpenter
Evidence

First Week Assignment: 

"For Wednesday, Aug. 21: Read the class syllabus and “Introduction to Evidence” (in the "evidence pack") and watch the Introduction to Evidence PowerPoint lecture. All of these are available in this Google Drive: https://drive.google.com/drive/folders/10z-b7dB3L-kXSjYRHYKq7mqeDKNgBtN3?usp=sharing Once the course starts, we will be using Canvas. In addition, skim State v. Mitchell, which is the first case in Evidence in Context; read FRE 102, 1102; read FRE 601, 602, 701, 704; read Understanding Evidence (UE) ch. 23, §24.06 (through [A]); read FRE 901(a), (b)(1); read UE §§ 26.07, 27.08, 28.01. 
 For Thursday, Aug. 22: read “The Role of Arguments at Trial” (chapter 1 of Trial Advocacy: Inferences, Arguments and Techniques by Moore, Bergman, and Binder), available in the Google Drive. Also, look up the movie "A Few Good Men" in Wikipedia and read the plot summary."

LAW 63500 –U10: Prof. Raul Ruiz
Law & Procedure: US & Florida

First Week Assignment: 

Week of 8.21.24: Introduction
Topics Covered: (1) Course Introduction

Assignments for First Class:

(1) Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.”
(2) Read the Syllabus.
(3) Be ready to succeed on the bar exam!








LAW 63610 –U10: Prof. Scott Fingerhut
Pre-Trial Practice

First Week Assignment: 

Pretrial Practice

Welcome to PRETRIAL PRACTICE -- an experience unlike any other you will have in law school.

Here are our first week assignments:

Monday, August 19, 2024 (FIRST LECTURE)
From our course text, Pretrial Advocacy: Planning, Analysis, and Strategy (Sixth Edition), please read Chapter 1 (“The Pretrial Advocate’s World”).  Note: You may purchase an e-copy of this text, if available and you prefer.

From the Rules Regulating The Florida Bar, read the Preamble; Scope; and Terminology in Chapter 4 (“A Lawyer’s Responsibilities,” pages 1-5 of the pdf).
Please also read the Preamble: A Lawyer's Responsibilities; and Scope of the American Bar Association’s Model Rules of Professional Conduct.

Read as well The Florida Bar's Creed of Professionalism.

From the Guidelines for Professional Conduct of Trial Lawyers Section of The Florida Bar, read their Preamble and General Principles.
 And finally, please also read: 
-- from In re: Aldo A. Pina, pages 1-38 of this court order; 
-- this lawyer's Florida Bar disciplinary history, which you may access here and here; and 

-- this complaint in The Peninsular Florida District Council of The Assemblies of God, Inc., v. Brave Church of Miami, Inc. et al.

 Tuesday, August 20, 2024 (SECOND LECTURE)
 
From our course text, please read Chapter 15 ("The Cases and Assignments"), including, ON-LINE, the entire two case files (both criminal and civil).  While on-line, please also familiarize yourself with Chapter 15's other available material.  Access to this and all of our course text's on-line offerings is explained inside the cover of your text, wherein you will be provided with your access code and direction to create your account with www.casebookconnect.com.

Also, please review the legal/litigation analytics services offered per this mere sampling of websites:
https://pro.bloomberglaw.com/legal-analytics/
https://www.clio.com/blog/legal-analytics/
https://premonition.ai
https://lexmachina.com
~  ~  ~
Notes: In Pretrial Practice, laptops are permitted solely for the purpose of engaging in our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covered in lecture. 
~  ~  ~




LAW 63630 –U01: Prof. Scott Fingerhut
Trial Advocacy

First Week Assignment:


Trial Advocacy
 
Welcome to TRIAL ADVOCACY -- to the most extraordinary experience you will have in law school.

Monday, Tuesday, and Wednesday, August 19-21, 2024 (FIRST PRACTICE SECTIONS)
 Students will be given an INTRODUCTION TO THE COURTROOM by their practice section coach.
 No advance preparation is required.

All materials will be provided to you before class (by email).
You are to arrive for class a minimum of 15 minutes ahead of your scheduled start time.
 
Dress for this and all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  Examples are here, here, here, here, here, here, here, here, and here.  If students have any questions about what "appropriate courtroom attire" means, or need assistance to obtain appropriate courtroom attire, please email me promptly (at fingerhut@fiu.edu).

Note: Unless expressly permitted by me, Trial Ad Monday-Wednesday practice sessions, like Trial Ad Thursday class lecture, are NO LAPTOP learning environments.  For permission, please email me promptly (at fingerhut@fiu.edu). 
    
Thursday, August 22, 2024 (FIRST LECTURE)
 ALL STUDENTS must come to class prepared to STAND AND DELIVER (WITHOUT NOTES) a personal favorite/meaningful passage (from any song, movie, poem, book, etc.) and also be prepared to explain its personal significance.  The passage you select should be a minimum/maximum of 10 seconds long.
 
To serve as your TRIAL NOTEBOOK for the semester, students MUST have with them in class a letter- or legal-sized EXPANDING FILE POCKET (one or two for the semester).  Though the size is your preference, I recommend legal-sized, 5 1/4" expansion or larger, sample here, with to-be-labeled manila file folders; I recommend letter-sized interior folders, sample here.  Prepare to amass an 18-24" stack of materials this term.
From our primary course text, FUNDAMENTAL TRIAL ADVOCACY (Third Edition), please read CHAPTER 1 (“The Best Way to Learn Advocacy”) and CHAPTER 2 (“Lawyers, Judges, & Juries”).  
Note: You may purchase an e-copy of this course text if you prefer.
From our secondary course text, FLORIDA TRIAL OBJECTIONS (Sixth Edition), and also from Online Sunshine, located here, please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages (in Florida Trial Objections) and links (at Online Sunshine) covering Fla. Evid. Code ss. 90.401, 90.402, and 90.403.  
Note: You must purchase a hard copy of Florida Trial Objections, not an e-copy.
From the RULES REGULATING THE FLORIDA BAR, please read from Chapter 4 ("Rules of Professional Conduct") the PREAMBLE: A Lawyer's Responsibilities; Scope; and Terminology (pages 1-5 of the pdf); and please also read all of RULE 4-3 (“Advocate,” pages 81-93 of the pdf).
 Dress for this and all future class lectures is APPROPRIATE LAW SCHOOL ATTIRE.
 Note: Thursday class lecture, too, is a NO LAPTOP learning environment, unless expressly permitted by the professor.  Please email promptly for permission (to fingerhut@fiu.edu).
~  ~  ~

LAW 63630 –U11: Prof. Scott Fingerhut
Trial Advocacy

First Week Assignment: 

Trial Advocacy
 
Welcome to TRIAL ADVOCACY -- the most extraordinary experience you will have in law school.
Monday, Tuesday, and Wednesday, August 19-21, 2024 (FIRST PRACTICE SECTIONS)
 Students will be given an INTRODUCTION TO THE COURTROOM by their practice section coach.
 No advance preparation is required.
All materials will be provided to you before class (by email).
You are to arrive for class a minimum of 15 minutes ahead of your scheduled start time.
 Dress for this and all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  Examples are here, here, here, here, here, here, here, here, and here.  If students have any questions about what "appropriate courtroom attire" means, or need assistance to obtain appropriate courtroom attire, please email me promptly (at fingerhut@fiu.edu).
Note: Unless expressly permitted by me, Trial Ad Monday-Wednesday practice sessions, like Trial Ad Thursday class lecture, are NO LAPTOP learning environments.  For permission, please email me promptly (at fingerhut@fiu.edu). 
    
Thursday, August 22, 2024 (FIRST LECTURE)
 
ALL STUDENTS must come to class prepared to STAND AND DELIVER (WITHOUT NOTES) a personal favorite/meaningful passage (from any song, movie, poem, book, etc.) and also be prepared to explain its personal significance.  The passage you select should be a minimum/maximum of 10 seconds long.
 To serve as your TRIAL NOTEBOOK for the semester, students MUST have with them in class a letter- or legal-sized EXPANDING FILE POCKET (one or two for the semester).  Though the size is your preference, I recommend legal-sized, 5 1/4" expansion or larger, sample here, with to-be-labeled manila file folders; I recommend letter-sized interior folders, sample here.  Prepare to amass an 18-24" stack of materials this term.
From our primary course text, FUNDAMENTAL TRIAL ADVOCACY (Third Edition), please read CHAPTER 1 (“The Best Way to Learn Advocacy”) and CHAPTER 2 (“Lawyers, Judges, & Juries”).  
Note: You may purchase an e-copy of this course text if you prefer.
 From our secondary course text, FLORIDA TRIAL OBJECTIONS (Sixth Edition), and also from Online Sunshine, located here, please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages (in Florida Trial Objections) and  links (at Online Sunshine) covering Fla. Evid. Code ss. 90.401, 90.402, and 90.403.  
Note: You must purchase a hard copy of Florida Trial Objections, not an e-copy.
From the RULES REGULATING THE FLORIDA BAR, please read from Chapter 4 ("Rules of Professional Conduct") the PREAMBLE: A Lawyer's Responsibilities; Scope; and Terminology (pages 1-5 of the pdf); and please also read all of RULE 4-3 (“Advocate,” pages 81-93 of the pdf).
Dress for this and all future class lectures is APPROPRIATE LAW SCHOOL ATTIRE.
Note: Thursday class lecture, too, is a NO LAPTOP learning environment, unless expressly permitted by the  professor.  Please email promptly for permission (to fingerhut@fiu.edu).

~  ~  ~

LAW 63720 –U10: Prof. Rima Mullins
Adv Appellate Advocacy

First Week Assignment: 

Required Reading:  The Course Description, Competition Rules, and Syllabus; 
        The Intramural Competition

        Problem and Record (available on Canvas).

LAW 64250 –U01: Prof. Larry Leiby
Construction Law

First Week Assignment: 

No first week assignment. 



LAW 64260 –U10: Prof. Linda Larrea
Real Est Trans

First Week Assignment: 

The first week assignment (in preparation for class) is as follows:

Homework in preparation for Lesson 1:
Ch.1 pp 1-9 (including Problem 1A)
Ch. 2 pp 27-33, 42-44, 46-47, 50-52
Additional Material (Canvas): Exclusive Right of Sale Listing Agreement 
 Florida Bar Ethics Opinion 88-15

LAW 64300 –U01: Prof. Eloisa Rodriguez-Dod
Wills and Trusts

First Week Assignment: 

I. Required Book (“Casebook”)

1. Marty-Nelson, Rodriguez-Dod, Richmond, Litman, and Maurer, FLORIDA WILLS, TRUSTS, & ESTATES CASES AND MATERIALS (Carolina Academic Press 5th ed.)  ISBN-13:  978-1-5310-2879-4  

2.  In-house, Statutory Supplement Florida Wills, Trusts & Estates Cases and Materials (Fall 2024). Please note the in-house spiral-bound statutory supplement will be the only material you will be permitted to bring in and use during the final exam for this course. For the exam, the supplement may be annotated only in the student’s own handwriting. This Statutory Supplement will be purchased from my administrative assistant, Rebeca Payo. You may contact her at payor@fiu.edu or (305) 348-7368 for information on purchasing Statutory Supplement.

	Class
	Date 
	Topics
	Reading Assignments


	1
	Monday 8/19
	Probate and Gross Estates; Surviving Spouses
	Read pages 3-18 in Chapter 1, pages 19-29 in Chapter 2, all the statutes referenced under “Statutory References” in the beginning of Chapter 1, and Fla. Stat. §§731.103; 732.101; 732.102; and 741.211.

	2
	Tuesday 8/20
	Intestate Estates
	Read pages 30-42 in Chapter 2 and Fla. Stat. §§731.103; 731.201 (“Beneficiary”), (“Child”), (“Collateral Heir”), (“Descendant”), (“Heirs”), (“Parent”); 732.101; 732.102; 732.103; 732.104; 732.107; and 732.611.



LAW 64710 –U01: Prof. John Erwin
Environmental Law

First Week Assignment: 

· Environmental Law
· Class 1 (Aug 19)
· Aagaard, Owen, and Pidot (AOP): 1-26
· AOP Supplement (posted on Canvas): S-1 - S-2 (sub for pg 21)
· Class 2 (Aug 20)
· AOP: 27-59
· Additional Readings posted to Canvas:
· "Environmentalism's Racist History"
· Executive Order 14,096

LAW 65070 –RVC: Prof. Samuel Londono
Natl Sec Law and the Constitution

First Week Assignment: 

No first week assignment.

LAW 65500 –U01: Prof. Hannibal Travis
Antitrust Law

First Week Assignment: 
Read Handout 1 on Canvas
 I certify that I have evaluated my syllabus for my Antitrust Law course to ensure that the required coursework reasonably approximates the amount of work required by the Bylaws definition of ‘credit hours.’”

LAW 65760 –U01: Prof. Michael Chesal
Trademarks and GI

First Week Assignment: 

The reading assignment for the first class is pages 1-26 in Beebe [ http://tmcasebook.org/ ].  You can skip the “Comments and Questions” on page 7.  You also only need to skim pages 11-26.  
Please be prepared to discuss the Supreme Court’s opinion in the Trade-Mark Cases, 100 U.S. 82 (1879) (pp. 8-11 in Beebe).


LAW 65830 –U01: Prof. Isis Carbajal De Gracia
Education Law

First Week Assignment: 

Chapter 1, The Law of Higher Education: Essentials for Legal and Administrative Practice textbook. 

Please also be prepared to discuss the following case: 
 Krynicky v. University of Pittsburgh, 742 F.2d 94 (3rd Cir. 1984)

LAW 65840 –U10: Prof. Michael Valdes
Election Law

First Week Assignment: 

No first week assignment.

LAW 66000 –U10: Prof. Alexander Martini
Federal Income Tax

First Week Assignment: 

	Source
	Reading

	Fundamentals of Federal Income Taxation: Cases and Materials (20th ed.), Lind, Lathrope & Field
	Chapter 1

	U.S. Constitution
	Article I, sec. 8 & 9; 16th Amendment

	 
	 

	Fundamentals of Federal Income Taxation: Cases and Materials (20th ed.), Lind, Lathrope & Field
	Chapter 2

	Internal Revenue Code
	61

	Treasury Regulations
	1.61-1, 1.61-2, 1.61-14

	Case
	Moore v. United States, 144 S.Ct. 1680 (2024)







LAW 67020 –U01: Prof. Ediberto Roman
Products Liability

First Week Assignment: 

No first week assignment.

LAW 67100 –U10: Prof. Scott Bernstein
Family Law

First Week Assignment: 

The Course Syllabus is subject to change.  Any updates will be provided in class or via email. 
 
To prepare for class, read any assigned casebook chapters or sections first, followed by Florida Statutes, then followed by any case law.  The casebook is intended to provide a theoretical background. The cases are to assist you in interpreting the statutes.  The classroom discussions will help put the theory, the statutes and the case law into practice.  
 
Attendance is governed by the Academic Policies and Regulations of the FIU College of Law.  It is the responsibility of the student to ensure that attendance is properly recorded and that the attendance requirements are met. 
 
Final grades will be based upon the final exam, classroom assignments, and classroom participation.  Pursuant to the Academic Policies and Regulations of the FIU College of Law, grades may be adjusted based upon classroom performance.  
LAW 67230 –U10: Prof. Karin Batista
Community Lawyering

First Week Assignment: 

No first week assignment.

LAW 67410 –RVC: Prof. Eric Carpenter
Military Justice

First Week Assignment: 

"Work through the "Module 0: Getting Started" and "Unit One: Class Overview and Introduction" modules in Canvas. This should take somewhere between 4-8 hours, so budget the time for that. You will be watching a movie, reading a case, reading some news articles, and answering some questions. All of the materials you need are in Canvas. In our first synchronous session, we will cover the questions that you work on."


LAW 67500 –U01: Prof. Robert Scavone Jr.
Professional Responsibility

First Week Assignment: 

Read: Oath of Admission to The Florida Bar, Preamble to the Rules of Professional Conduct, ABA Rule 1.0, Lawyer Discipline - A Roadmap to Florida’s Lawyer Regulation System, by Brian D. Burgoon; Florida Bar Professionalism Expectations. 

Casebook: Pgs. 1-15

LAW 67510 –U10: Prof. Jordan Dollar
Law Firm Management

First Week Assignment: 

E-Myth Attorney - Chapters 1 - 4
Review content of Florida Bar Legalfuel.com - www.legalfuel.com

LAW 67830 –U01: Prof. Raul Ruiz
Adv Legal Analysis

First Week Assignment: 

Week of 8.21.24: Introduction

Topics Covered: (1) Course Introduction

Assignments for First Class:

(1) Log into Canvas at https://canvas.fiu.edu . Complete all the
assignments for the modules titled “Before the Semester Begins.”
(2) Watch Themis General MBE Approach Parts 1 and 2. You will
receive an email with access to this program.
(3) Be ready to succeed on the bar exam!






LAW 67970 –U01, U: Professors: Delionado, Ankus, Bacigalupo, Brener, Burgos, DaPonte, Hardmon, and Nader
Legal Skills & Values III



[bookmark: _MON_1782908847][bookmark: _MON_1782908854]First Week Assignment: 



LAW 67980 –RVC: Prof. Ana Toftnielsen
ALR

First Week Assignment: 

No First Week Assignment.

LAW 68000 –U10: Prof. Gilberto Guerrero Rocca
International Arbitration Competition (IAC) – Madrid
First Week Assignment:

1. Guerrero-Rocca, Gilberto A. “The Relevance of the CISG in Settling International
    Arbitration Claims Arising Due to COVID-19 in Absence of Force Majeure and Hardship
    Clauses” World Arbitration & Mediation Review (WAMR). 2021. Vol 13.2. (English
    version).

2. Guerrero-Rocca, Gilberto A. “Las Ventajas de la CISG en Arbitrajes que Involucran
    Países No-Signatarios en tiempos de COVID-19” https://ciarglobal.com/arbitraje-
    internacional-al-rescate-de-la-cisg-en-tiempos-del-covid-19/ (En CASTELLANO)

 3. CISG (Spanish version)



                                                 

LAW 68000 –U11: Prof. Marc Labgold
IAC

First Week Assignment: 

No first week assignment.



LAW 68240 –RVC: Prof. Laura Reich
Intl Legal Research

First Week Assignment: 

No first week assignment.

LAW 69360 –U01: Prof. Jose Gabilondo
Seminars

First Week Assignment: 

Professor Gabilondo will send students the first week assignment by email.

LAW 69360 –U02: Prof. Michelle Mason
Seminars

First Week Assignment: 

No first week assignment.

LAW 69360 –U03: Prof. Raul Ruiz
Seminars

First Week Assignment:

The first assignment for the AI & The Law seminar class is:

Week of 8.21.24: Introduction

Please watch the following videos and read the following materials
prior to our first class meeting:

Watch:

Early Programming: Crash Course Computer Science #10
https://www.youtube.com/watch?v=nwDq4adJwzM (9:26)

Netflix, “Explained” Coding https://www.facebook.com/Vox/videos/vox-netflix-
codingexplained/1139535146251449/

Frontline: In the Age of AI (PBS Nov. 5, 2019) (Stop after Part 1 at 21:40)
https://www.pbs.org/wgbh/frontline/film/in-the-age-of-ai/

But What Is A Neural Network?
https://www.youtube.com/watch?v=aircAruvnKk
Required Readings:

Harry Surden, Artificial Intelligence and Law: An Overview, 35 Georgia State U. L.
Rev. 4
(2019) (Part I ONLY); https://ssrn.com/abstract=3411869

David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn
About

Machine Learning, 51 U.C. Davis L. Rev. 653, 669–702 (2017) (Part II ONLY),
https://lawreview.law.ucdavis.edu/issues/51/2/Symposium/51-2_Lehr_Ohm.pdf

LAW 69360 –U10: Prof. Phyllis Kotey
Seminars: Caribbean Law

First Week Assignment: 

Text:  Rose-Marie Belle Antoine, Commonwealth Caribbean Law and Legal Systems (2d ed. 2008):  Chapter 1

LAW 69360 –U11: Prof. Juan Gomez
Seminars

First Week Assignment: 

Professor will provide.

LAW 69430 –U10: Prof. Juan Gomez
Immigration Clinic

First Week Assignment: 

Professor will provide.

LAW 69450 –RVC: Prof. Phyllis Kotey
Criminal Externship Placement

First Week Assignment: 

All assignments as posted in Canvas.






LAW 69480 –U10: Prof. John Little
Business Tech Clinic

First Week Assignment: 

No first week assignment.

LAW 69490 –RVC: Prof. Michelle Mason
Civil Externship Placement

First Week Assignment: 

No first week assignment.

LAW 69490 –RVC: Prof. Phyllis Kotey
Civil Externship Placement

First Week Assignment: 

All assignments as posted in Canvas

LAW 69560 –U01: Prof. Lisa Davis
Law Review: Senior Members

First Week Assignment: 

Mock editing assignment will be posted to Canvas and due Friday August 23, 2024.

LAW 69570 –U01: Prof. Lisa Davis
Law Review: Staff

First Week Assignment: 

Mock editing assignment will be posted to Canvas and due Friday August 23, 2024.

LAW 69840 –RVC: Prof. Phyllis Kotey
Judicial Externship Placement

First Week Assignment: 

All assignments as posted in Canvas





LAW 72000 –U10: Prof. Rodolfo Pittaluga
US Law I

First Week Assignment: 

	Class 1.  Introduction to the Common Law.  This lesson will focus on what is the common law, the historical underpinnings of the common law system, and its evolution into the legal system used today in the United States.
	Aug. 22, 2024
	Student Introductions, Chapter 1, and App. 1



LAW 73030 –U10: Prof. Jose Rodriguez
Florida Civil Practice

First Week Assignment: 

8/19 read from p. 30 to p. 30
8/20 read from p. 30 to page 51

LAW 73640 –U01: Prof. Harold Smith
Advanced Trial Advocacy

First Week Assignment: 

Tuesday, August 20, 2024 (FIRST PERFORMANCE)
 
Each student will present a five (5) minute Opening Statement.  The case -- which may be civil or criminal -- is about a fight between two (2) high school students on campus.  You must fill in all of the other facts.  I will be looking for presence, poise, a persuasive theory, a memorable theme, and the use of words that help the listener to see the action.
Advocacy Drills will also be performed in this session.  You must memorize the Pledge of Allegiance for use in one drill.  Other materials will be distributed.
Dress for this and all performance sessions is appropriate courtroom attire.

Thursday, August 22, 2024 (FIRST LECTURE)
In our main course text, Trial Advocacy: Planning, Analysis, and Strategy (Fifth Edition) students must read and outline Chapter 1 (The Message: Case Theory and Theme Development), pages 1-37.  Students shall turn in a copy of their outlines at the beginning of class.
 In our supplemental text, Florida Trial Objections (Sixth Edition), please read pp. 115-116 (Irrelevant) and p. 215 (90.401); pp. 144-145 (Prejudicial or Inflammatory) and p. 216 (90.403); and p. 12 (Assumes a Fact Not in Evidence).
 Write one (1) page listing 12 commercial tag lines (for example, “Just Do it,” by Nike).  Students shall turn in a copy of their work during class.
 Lastly, please listen here to NITA Podcast 49: Justice at Trial, with James Brosnahan, from the beginning of the podcast through PAUSES around minute 43.  Students are then to write an outline of the podcast portion listened to.  
At the top of this and all written assignments, please place your name, date, Advanced Trial Advocacy, and the assignment.
Dress for this and all lecture sessions is appropriate law school attire.

~ ~ ~ ~




LAW 78130 –U10: Prof. Phyllis Kotey
Community Law Teaching

First Week Assignment: 

All assignments as posted in Canvas

LAW 79300 –RVC: Prof. Raul Ruiz
Special Topics

First Week Assignment: 

Week of 8.21.24: Introduction

Topics Covered: (1) Course Introduction

Assignments for First Class:
(1) Log into Canvas at https://canvas.fiu.edu . Complete all the
assignments for the modules titled “Before the Semester Begins.”
(2) Read the Syllabus.
(3) Be ready to succeed on the bar exam!

LAW 79300 –RVD: Prof. Jose Morcillo Gomez
Special Topics

First Week Assignment: 

No first week assignment.

LAW 79300 –U01: Prof. Andrew Tramont
Special Topics

First Week Assignment: 

No first week assignment.

LAW 79300 –U02: Prof. Paul Moore
Special Topics

First Week Assignment: 

No first week assignment.


LAW 79300 –U03: Prof. Joseph Ankus
Special Topics Emotional Intelligence & Effective Communication Skills For Lawyers

First Week Assignment: 

Chapter 1- Beyond Smart- Lawyering With Emotional Intelligence pp. 1-3, 20-24

Daicoff, Susan S., “Expanding The Lawyer’s Toolkit of Skills & Competencies” pp. 796-810; 814-839 

The Daicoff article is found in Canvas

LAW 79300 –U04: Prof. Nicole Noonan
Special Topics

First Week Assignment: 

No first week assignment.
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EFFECTIVENESS REQUIRES LISTENING: HOW TO ASSESS AND IMPROVE LISTENING SKILLS

[bookmark: co_g_ID0EANAE_1]I. Introduction

[bookmark: co_g_ID0EKNAE_1][bookmark: co_fnRef_F1374483987_ID0ESNAE_1][bookmark: co_fnRef_F2374483987_ID0EXNAE_1][bookmark: co_fnRef_F3374483987_ID0E3NAE_1][bookmark: co_fnRef_F4374483987_ID0EAOAE_1]Listening skills are critically important for effectiveness in both law school and the practice of law and yet are among the least emphasized skills in legal education.1 Empirical research on how clients and senior lawyers define effectiveness in the practice of law emphasizes the importance of listening skills.2 In addition, a 2003 Law School Admission Council (LSAC) study found that listening was one of the most important skills for success in law school.3 These empirical data point to the exceptional opportunity for students and practicing lawyers to use strong listening skills to create a competitive advantage in terms of both academic performance and strong client relationships.4

 

[bookmark: co_g_ID0EHOAE_1][bookmark: co_fnRef_F5374483987_ID0EPOAE_1][bookmark: co_pp_sp_186530_146_1][bookmark: co_fnRef_F6374483987_ID0ECPAE_1][bookmark: co_fnRef_F7374483987_ID0EQPAE_1]Empirical research also demonstrates that for the average person approximately 70% of our day is spent communicating.5 “Of that time, *146 9 percent is spent writing, 16 percent reading, 30 percent talking, and 42 percent to 57 percent listening.”6 Moreover, “[p]rofessionals typically spend 80 percent of their workday communicating; yet . . . most people listen with about 25 percent efficiency.”7 So, approximately one-half of our time is spent listening at about one-quarter efficiency.

 

[bookmark: co_g_ID0EZPAE_1][bookmark: co_fnRef_F8374483987_ID0EBQAE_1][bookmark: co_fnRef_F9374483987_ID0EMQAE_1][bookmark: co_fnRef_F10374483987_ID0ERQAE_1][bookmark: co_fnRef_F11374483987_ID0EWQAE_1][bookmark: co_fnRef_F12374483987_ID0E2QAE_1][bookmark: co_fnRef_F13374483987_ID0EARAE_1][bookmark: co_fnRef_F14374483987_ID0EFRAE_1][bookmark: co_fnRef_F15374483987_ID0EJRAE_1]While there is no question about the importance of listening skills, legal education and continuing legal education give little attention to the development of these skills.8 We can do much better. How can we most effectively foster the listening skills of students and practicing lawyers? One initial hurdle is that the scholarly literature addressing this question is thin and based principally on anecdotal evidence.9 We do, however, have some empirical evidence on listening and effective pedagogies to improve listening that can guide legal educators.10 Given the existing data, this Article suggests some specific listening exercises that should be effective.11 Part II presents empirical research that indicates the vital nature of communication skills, including listening skills, for success in client relationships and effective lawyering.12 Part III offers an overview of the status of the instruction of listening skills in the legal curriculum.13 Part IV summarizes two approaches to listening: active listening and passive listening.14 Finally, Part V provides exercises and activities that law students and lawyers (and other professionals) may employ to improve listening skills.15

 

[bookmark: co_pp_sp_186530_147_1][bookmark: co_g_ID0EQRAE_1]*147 II. Listening and Relationships in the Legal Profession

[bookmark: co_g_ID0E5RAE_1][bookmark: co_fnRef_F16374483987_ID0EGSAE_1][bookmark: co_fnRef_F17374483987_ID0ELSAE_1][bookmark: co_fnRef_F18374483987_ID0EPSAE_1]Client-development consultants have long emphasized that good listening is critical to building client trust and confidence in the lawyer.16 Clients want respect, empathy, and problem solving from their lawyers, and good listening is a necessary component of all of these virtues and dispositions.17 The leadership and management literature also emphasizes the importance of good listening in building strong relationships with customers and effective teams to provide services.18

 

[bookmark: co_g_ID0EWSAE_1][bookmark: co_fnRef_F19374483987_ID0E5SAE_1][bookmark: co_fnRef_F20374483987_ID0EDTAE_1][bookmark: co_fnRef_F21374483987_ID0EITAE_1][bookmark: co_fnRef_F22374483987_ID0ENTAE_1][bookmark: co_fnRef_F23374483987_ID0EAUAE_1]Empirical research also indicates that people whom others perceive as the most effective individuals have strong listening skills.19 Kerry Patterson and his colleagues asked over 20,000 people to identify the most influential individuals in their organizations who could really get things done.20 Patterson discovered that the most influential individuals had a common ability to encourage others to talk openly about high-stakes, controversial, and emotional topics.21 These individuals found a way to get all the relevant information from others and themselves out in the open.22 Patterson notes, “At the core of every successful conversation lies the free flow of relevant information. People openly and honestly express their opinions, share their feelings, and articulate their theories[, and] . . . [i]t's the one thing . . . the other extremely effective communicators we studied were routinely able to achieve.”23

 

[bookmark: co_g_ID0EHUAE_1][bookmark: co_fnRef_F24374483987_ID0EPUAE_1][bookmark: co_pp_sp_186530_148_1][bookmark: co_fnRef_F25374483987_ID0ECVAE_1][bookmark: co_fnRef_F26374483987_ID0EGVAE_1]Effective listening skills foster attorney-client relationships characterized by trust and cooperation that are beneficial for both parties.24 *148 Clients “tend to be more open and cooperative with [an] attorney [ ]” they trust, and this makes the attorney's work more efficient and effective.25 When a client views an attorney as engaged, empathetic, and trustworthy, the client is more likely to be satisfied with the ultimate outcome of the case.26

 

[bookmark: co_g_ID0ENVAE_1][bookmark: co_fnRef_F27374483987_ID0EVVAE_1][bookmark: co_fnRef_F28374483987_ID0EDWAE_1][bookmark: co_fnRef_F29374483987_ID0EIWAE_1][bookmark: co_fnRef_F30374483987_ID0EMWAE_1]Good listening also allows the lawyer to diagnose and to solve more effectively the client's problem.27 Through effective listening, the lawyer is able to understand the client's expressed ideas and the underlying emotions from the client's point of view, allowing the lawyer to obtain better information about the principal emotions and “psychological needs that may be driving a client's conduct.”28 Effective listening also leads the lawyer to a more accurate understanding of the basic facts from the client's perspective.29 Understanding the client's emotional and factual perspective will benefit the attorney who, in the end, will be advocating for the client to solve problems based on this information, reducing risk for both.30

 

[bookmark: co_g_ID0ETWAE_1][bookmark: co_fnRef_F31374483987_ID0E2WAE_1][bookmark: co_fnRef_F32374483987_ID0E6WAE_1]Empirical studies provide strong support for the importance of listening and seeing things through the eyes of others, or empathizing, in order to be effective in the practice of law.31 In 2008, Professors Marjorie Shultz and Sheldon Zedeck at the University of California, Berkeley published a study based on interviews and focus groups of hundreds of attorneys and surveys of more than 2000 attorneys that emphasized the importance of relationship skills to the practice of law.32

 

[bookmark: co_pp_sp_186530_149_1][bookmark: co_g_ID0EGXAE_1][bookmark: co_fnRef_F33374483987_ID0E2XAE_1][bookmark: co_fnRef_F34374483987_ID0E6XAE_1]*149 Shultz and Zedeck asked respondents, “If you were looking for a lawyer for an important matter for yourself, what qualities would you most look for?”33 From the results, they identified twenty-six factors of effectiveness separated into eight umbrella categories.34

 

[bookmark: co_g_ID0EGYAE_1][bookmark: co_fnRef_F35374483987_ID0EOYAE_1][bookmark: co_fnRef_F36374483987_ID0ETYAE_1][bookmark: co_fnRef_F37374483987_ID0EXYAE_1]In the first grouping, Shultz and Zedeck noted that intellectual and cognitive skills are fundamental for effective lawyering.35 Respondents acknowledged that skills, such as legal analysis, reasoning, and problem solving, are also fundamental to successful lawyering.36 These skills mirrored the findings of Educating Lawyers, the Carnegie Foundation's extensive 2007 study on legal education.37

 

[bookmark: co_g_ID0E5YAE_1][bookmark: co_fnRef_F38374483987_ID0EGZAE_1][bookmark: co_fnRef_F39374483987_ID0ELZAE_1][bookmark: co_fnRef_F40374483987_ID0EQZAE_1][bookmark: co_fnRef_F41374483987_ID0EUZAE_1]Respondents highlighted legal research and fact-finding skills in a second grouping.38 Shultz and Zedeck found that effective attorneys should possess particular skills in researching the law, fact finding, questioning, and interviewing.39 Questioning and interviewing clients, witnesses, and adverse parties requires communication skills, including listening.40 For example, in an interview situation, an attorney must listen acutely to identify important facts and previously unknown details.41

 

[bookmark: co_g_ID0E2ZAE_1][bookmark: co_fnRef_F42374483987_ID0ED1AE_1][bookmark: co_fnRef_F43374483987_ID0EI1AE_1][bookmark: co_fnRef_F44374483987_ID0EN1AE_1][bookmark: co_pp_sp_186530_150_1][bookmark: co_fnRef_F45374483987_ID0EX1AE_1][bookmark: co_fnRef_F46374483987_ID0E31AE_1][bookmark: co_fnRef_F47374483987_ID0EA2AE_1]In the third category, Shultz and Zedeck grouped communication skills as essential attributes of effective lawyers.42 Respondents placed importance on persuasive communication skills such as influencing, writing, and speaking.43 Furthermore, respondents specifically identified a lawyer's ability to listen as one of the desired attributes of an attorney.44 Listening also has secondary benefits as it relates to other *150 attributes and skills, such as an attorney's ability to understand adversaries and influence others.45 Through careful and effective listening, an attorney is able to ascertain what is important to the decisionmaker or to an adversary in a negotiation.46 Listening and recognizing these priorities allows the attorney to advocate, negotiate, and solve problems for a client.47

 

[bookmark: co_g_ID0EH2AE_1][bookmark: co_fnRef_F48374483987_ID0EP2AE_1][bookmark: co_fnRef_F49374483987_ID0EU2AE_1][bookmark: co_fnRef_F50374483987_ID0EZ2AE_1][bookmark: co_fnRef_F51374483987_ID0EH3AE_1][bookmark: co_fnRef_F52374483987_ID0EM3AE_1][bookmark: co_fnRef_F53374483987_ID0ER3AE_1][bookmark: co_fnRef_F54374483987_ID0EV3AE_1]Shultz and Zedeck's fourth group contains planning and organizing skills, including managing one's own work and the work of others, and the fifth group comprises conflict-resolution skills.48 Respondents particularly emphasized an attorney's ability to negotiate and to see the world through the eyes of others in resolving conflicts.49 Similarly, clients desire an observant and independent counselor to listen effectively to help resolve their problems.50 In order for an attorney to be able to see “the world through the eyes of others,” he or she must be able to form relationships with other individuals, including clients and decisionmakers, and understand their perspectives.51 An attorney will not be able to relate effectively to others in resolving conflicts without the capacity to listen for perspective and emotion.52 By improving listening skills, attorneys will be able to relate more closely, not only to their clients, but also to professional colleagues on the team serving the client, their adversaries, and decisionmakers.53 Ultimately, this will benefit both the attorney and the client in the pursuit of a desired resolution of the issues.54

 

[bookmark: co_pp_sp_186530_151_1][bookmark: co_g_ID0E33AE_1][bookmark: co_fnRef_F55374483987_ID0ER4AE_1][bookmark: co_fnRef_F56374483987_ID0EW4AE_1][bookmark: co_fnRef_F57374483987_ID0E24AE_1][bookmark: co_fnRef_F58374483987_ID0EA5AE_1][bookmark: co_fnRef_F59374483987_ID0EF5AE_1][bookmark: co_fnRef_F60374483987_ID0EJ5AE_1]*151 The empathy involved in seeing “the world through the eyes of others” is a necessary component of effective listening.55 While listening can be defined as a technical ability to hear and remember what a speaker is saying, effective listening requires, not only technical proficiency, but also an empathetic ability to connect with the speaker.56 Definitions of empathy vary, but it is commonly recognized as an ability to feel a response to a situation that is appropriate for the other person and to put aside personal biases.57 “Empathic listening” requires the listener to forgo his or her egotistical involvement in the conversation and to get involved with the feelings of the speaker.58 An overly analytical attitude on the part of the listener can prevent “empathic listening” that focuses on the feelings of the speaker.59 Furthermore, a recent study suggests that students coming out of undergraduate work may need more help developing and fostering an ability to empathize.60

 

[bookmark: co_g_ID0EQ5AE_1][bookmark: co_fnRef_F61374483987_ID0EY5AE_1][bookmark: co_fnRef_F62374483987_ID0E45AE_1][bookmark: co_fnRef_F63374483987_ID0EC6AE_1][bookmark: co_fnRef_F64374483987_ID0EG6AE_1]Empathy, a necessary component of effective listening, has been identified empirically as a factor that is correlated with positive patient outcomes in the health professions.61 Empirical evidence from the medical profession shows that empathy is associated with improvements in diagnostic accuracy, patient satisfaction, and patient follow-through on prescribed treatment plans.62 Physician empathy is also associated with decreased patient litigation.63 It seems reasonable that a similar correlation would exist in the legal profession.64

 

[bookmark: co_g_ID0EN6AE_1][bookmark: co_fnRef_F65374483987_ID0EV6AE_1][bookmark: co_pp_sp_186530_152_1][bookmark: co_fnRef_F66374483987_ID0EAAAG_1][bookmark: co_fnRef_F67374483987_ID0EFAAG_1][bookmark: co_fnRef_F68374483987_ID0ETAAG_1][bookmark: co_fnRef_F69374483987_ID0EYAAG_1][bookmark: co_fnRef_F70374483987_ID0E3AAG_1]In Shultz and Zedeck's sixth category, respondents wanted their lawyers to be able to develop strong relationships.65 The study reported *152 that effective lawyers were those who could build relationships with clients that would lead to client referrals and new business.66 The improvement of relationships, however, does not end with clients.67 Study respondents, in a seventh category of working-with-others skills, also felt that lawyer effectiveness was fueled by the development of relationships with colleagues, professional staff, decisionmakers, and others, including “mentor relationships with [the] next generation of legal professionals.”68 Each of these relationships presents an opportunity for an attorney to increase his or her effectiveness for clients, for example, by building an effective team to serve the client, while simultaneously developing and strengthening prospective business.69 Effective-listening skills contribute significantly to an attorney's ability to create solid relationships.70

 

[bookmark: co_g_ID0EDBAG_1][bookmark: co_fnRef_F71374483987_ID0ELBAG_1][bookmark: co_fnRef_F72374483987_ID0EQBAG_1][bookmark: co_fnRef_F73374483987_ID0EVBAG_1][bookmark: co_fnRef_F74374483987_ID0E1BAG_1][bookmark: co_fnRef_F75374483987_ID0E6BAG_1][bookmark: co_fnRef_F76374483987_ID0EDCAG_1]The eighth and final umbrella category that Shultz and Zedeck identified as indicative of effective lawyers was character.71 Respondents acknowledged the importance of specific character traits such as integrity and diligence.72 Character provides the foundation for the formation of trust in the attorney-client relationship in that the client must believe that the attorney is trustworthy and worth the client's honesty.73 The foundation for character is self-awareness or self-knowledge.74 Individuals must know themselves to live consistently with their primary ethical principles.75 Self-knowledge contributes awareness of personal bias and empathy, which is a foundation for effective listening.76

 

[bookmark: co_g_ID0EKCAG_1][bookmark: co_pp_sp_186530_153_1][bookmark: co_fnRef_F77374483987_ID0EVCAG_1][bookmark: co_fnRef_F78374483987_ID0E1CAG_1]A 1999 study of 103 Alabama inmates and 252 criminal defense attorneys asked clients and attorneys to rank the importance of six technical-legal skills and seven client-relationship skills, including listening. *153 77 Both clients and attorneys ranked listening among the thirteen skills as an important skill (seventh for clients and third for attorneys).78

 

[bookmark: co_g_ID0EBDAG_1][bookmark: co_fnRef_F79374483987_ID0EJDAG_1][bookmark: co_fnRef_F80374483987_ID0EODAG_1][bookmark: co_fnRef_F81374483987_ID0ETDAG_1][bookmark: co_fnRef_F82374483987_ID0EXDAG_1]Finally, a 2006 study conducted by the National Association for Law Placement (NALP) Foundation emphasized the importance of relationships in the practice of law.79 In its survey, the NALP found that both associates and managing partners ranked quality of work, client relationships, and billable hours to be the most important evaluation criteria.80 However, partners placed significantly more importance than associates, not only on client relationships, but also on relationships with other attorneys and support staff.81 Empathizing and listening are foundational skills for building good relationships.82

 

[bookmark: co_g_ID0E5DAG_1]III. Legal Education and Listening Skills

[bookmark: co_g_ID0EIEAG_1][bookmark: co_fnRef_F83374483987_ID0EOEAG_1][bookmark: co_fnRef_F84374483987_ID0ETEAG_1][bookmark: co_pp_sp_186530_154_1][bookmark: co_fnRef_F85374483987_ID0EAFAG_1][bookmark: co_fnRef_F86374483987_ID0EFFAG_1][bookmark: co_fnRef_F87374483987_ID0EKFAG_1][bookmark: co_fnRef_F88374483987_ID0EPFAG_1][bookmark: co_fnRef_F89374483987_ID0ETFAG_1]The required law school classroom curriculum, which at most law schools is the first-year curriculum, continues to emphasize cognitive-analytical skills with virtually no attention to relationship and communication skills such as listening, counseling clients, or interviewing,83 which are essential to effectiveness in the practice of law.84 Some law *154 students do take clinic or skills courses that foster these relationship and communication skills. However, the unfortunate fact is that a substantial proportion of law students do not take any of these courses.85 For example, 68% of current law students have never participated in a clinical course for academic credit.86 The result is that many students who do not take clinical or skills-based electives become attorneys who have had little, if any, engagement on relationship and communication skills, like listening, in law school.87 For example, a major survey of Minnesota lawyers from 1997 to 1999 found that only 13% of respondents felt that law school prepared attorneys to obtain and retain clients.88 Similarly, a 1991 ABA study found that less than 1% of attorney-respondents viewed law school as the source for learning how to obtain and keep clients.89

 

[bookmark: co_g_ID0E1FAG_1][bookmark: co_fnRef_F90374483987_ID0ECGAG_1][bookmark: co_fnRef_F91374483987_ID0EGGAG_1]One challenge in integrating a focus on improving listening skills into the traditional law school curriculum, particularly the required curriculum, is that it can be difficult to ascertain what “listening skills” are.90 A failure to break down competence in a skill into component parts can create confusion both for teachers, who need clear objectives and assessment tools, and students, who need clear direction, thus making it more difficult to integrate the skills into a curriculum.91

 

[bookmark: co_pp_sp_186530_155_1][bookmark: co_g_ID0ENGAG_1][bookmark: co_fnRef_F92374483987_ID0EZGAG_1][bookmark: co_fnRef_F93374483987_ID0E3GAG_1][bookmark: co_fnRef_F94374483987_ID0EBHAG_1][bookmark: co_fnRef_F95374483987_ID0EPHAG_1][bookmark: co_fnRef_F96374483987_ID0E4HAG_1][bookmark: co_fnRef_F97374483987_ID0EKKAG_1][bookmark: co_fnRef_F98374483987_ID0EOKAG_1]*155 Some attempts have been made to disaggregate listening into these component skills.92 Since listening is one of the skills most important for success in law school,93 a 2003 LSAC research report by Ken Olson tried to define a tentative set of specifications for a listening test.94 Olson found that “there is no generally accepted definition of listening.”95 He focused on identifying listening skills important to success in an academic context, where “emotional content is generally less important . . . than it is in other social interactions.”96 Olson proposed assessing the following skills as part of the listening process important for law school success: “recalling information,” “[i]dentifying the main point of a discourse,” “[i]dentifying the argumentative or rhetorical structure of a discourse,” “[i]dentifying points of agreement or disagreement,” “[i]dentifying a turning point,” “[d]rawing inferences from facts presented,” “extending content” (“an application of material . . . to a situation not discussed”), “evaluating arguments,” “[d]rawing inferences about a speaker,” “[i]dentifying an underlying dynamic,” “[r]eplying to a question posed by a speaker,” and “[i]dentifying an appropriate response to a speaker.”97 While these skills omit aspects of listening, such as showing empathy and creating a strong trust relationship with the speaker, they provide some insight for envisioning the practice and assessment of listening skills necessary for academic success.98

 

[bookmark: co_g_ID0EVKAG_1][bookmark: co_fnRef_F99374483987_ID0E4KAG_1][bookmark: co_pp_sp_186530_156_1]The literature on listening focuses largely on two specific methodologies, active and passive listening, that emphasize the emotional content of communication, including showing empathy.99 The next section *156 explores the literature on active and passive listening methodologies.

 

[bookmark: co_g_ID0ELLAG_1]IV. Listening Methodologies

[bookmark: co_g_ID0EVLAG_1]A. Active Listening

[bookmark: co_g_ID0E6LAG_1][bookmark: co_fnRef_F100374483987_ID0EHMAG_1][bookmark: co_fnRef_F101374483987_ID0EMMAG_1][bookmark: co_fnRef_F102374483987_ID0ERMAG_1][bookmark: co_fnRef_F103374483987_ID0EWMAG_1][bookmark: co_fnRef_F104374483987_ID0E1MAG_1]One definition of active listening involves identifying a client's vaguely or inarticulately stated observations and feelings and reflecting them back to the client to show understanding or to allow the client to correct a misunderstanding.100 This requires acknowledging the substance of the client's statements as well as empathizing with the client's feelings.101 If the lawyer's identification of the client's statement and feelings is correct, the client should proceed, allowing the lawyer to procure greater detail and information from the client.102 However, if the lawyer's assessment is incorrect, the client is likely to be appreciative of the lawyer's attempt to understand a difficult situation.103 More important, if the interpreted information is wrong, the client will have an opportunity to correct the attorney.104

 

[bookmark: co_g_ID0EBNAG_1][bookmark: co_fnRef_F105374483987_ID0EJNAG_1][bookmark: co_pp_sp_186530_157_1][bookmark: co_fnRef_F106374483987_ID0ETNAG_1][bookmark: co_fnRef_F107374483987_ID0EYNAG_1][bookmark: co_fnRef_F108374483987_ID0E4NAG_1][bookmark: co_fnRef_F109374483987_ID0EBOAG_1]However, active, engaged listening should be distinguished from excessively critiquing the speaker.105 While engaged in active listening, the listener may easily become overly critical and preoccupied by thinking *157 of the next response to probe the speaker.106 A consistently critical mindset can interfere with effective listening and have potential negative effects on the speaker.107 If the attorney is too busy formulating the next response, he or she may easily miss the message being conveyed by the client.108 By using active listening techniques, lawyers can show clients that they understand their message, a crucial component of effective listening.109

 

[bookmark: co_g_ID0EIOAG_1][bookmark: co_fnRef_F110374483987_ID0EQOAG_1][bookmark: co_fnRef_F111374483987_ID0EVOAG_1][bookmark: co_fnRef_F112374483987_ID0EDPAG_1][bookmark: co_fnRef_F113374483987_ID0EQPAG_1]The principle of the “Three Rs” approach (rapport, respect, and relationship) from the counseling discipline also provides a framework for active listening.110 In counseling, rapport is the ability to talk and listen in order to make the client feel understood and important.111 Respect requires “valuing the client as a person,” no matter how apparently ludicrous or seemingly irrelevant the client's thoughts, comments, or actions may be.112 The last principle--relationship--includes “connecting with the client as more than simply a source of income or an opportunity to further one's” legal reputation.113

 

[bookmark: co_g_ID0EXPAG_1][bookmark: co_fnRef_F114374483987_ID0E6PAG_1][bookmark: co_fnRef_F115374483987_ID0EEQAG_1][bookmark: co_fnRef_F116374483987_ID0EJQAG_1][bookmark: co_fnRef_F117374483987_ID0EOQAG_1][bookmark: co_pp_sp_186530_158_1][bookmark: co_fnRef_F118374483987_ID0EYQAG_1][bookmark: co_fnRef_F119374483987_ID0E4QAG_1][bookmark: co_fnRef_F120374483987_ID0ECRAG_1][bookmark: co_fnRef_F121374483987_ID0EGRAG_1]Active listening techniques also face criticism.114 The most common criticism of the technique is that the skill feels uncomfortable to the listener.115 The process of rephrasing what someone has just said while probing for more information commonly feels foreign and unnatural to students and professionals alike.116 Unfortunately, this frustration can cause listeners to avoid active-listening skills and default to their usual habits.117 Attorneys or law students sometimes find it difficult to come up with sincere active-listening responses and are concerned *158 that perceived insincerity will cause the client to question the attorney's credibility.118 While these responses may be awkward or even feel insincere at first, a sincere attempt to understand the client, no matter how awkward, is usually appreciated.119 The client will be reassured to know that the attorney was listening and attempting to understand the client's problem.120 Practice should help develop these skills.121

 

[bookmark: co_g_ID0ENRAG_1][bookmark: co_fnRef_F122374483987_ID0EVRAG_1][bookmark: co_fnRef_F123374483987_ID0E1RAG_1][bookmark: co_fnRef_F124374483987_ID0E6RAG_1][bookmark: co_fnRef_F125374483987_ID0EESAG_1][bookmark: co_fnRef_F126374483987_ID0EJSAG_1][bookmark: co_fnRef_F127374483987_ID0ENSAG_1]An attorney's nonverbal behaviors are also essential components of active listening.122 For example, facing a speaker squarely and maintaining eye contact are behaviors that can communicate the listener's attention and understanding.123 Nods, facial expressions, and posture can further demonstrate understanding and presence in the conversation.124 A listener should also avoid excessive note taking and move out from behind significant physical barriers like desks to establish a connection with a speaker.125 Finally, avoiding phone calls and text messaging while engaged in a conversation is important to communicate a feeling of respect for a speaker.126 The nonverbal communication of the speaker also gives the listener important information about the emotions the speaker conveys by body language, eye contact, facial expression, and tone of voice.127

 

[bookmark: co_g_ID0EUSAG_1]B. Passive Listening

[bookmark: co_g_ID0E5SAG_1][bookmark: co_fnRef_F128374483987_ID0EGTAG_1][bookmark: co_fnRef_F129374483987_ID0ELTAG_1][bookmark: co_pp_sp_186530_159_1][bookmark: co_fnRef_F130374483987_ID0EVTAG_1][bookmark: co_fnRef_F131374483987_ID0EDUAG_1][bookmark: co_fnRef_F132374483987_ID0EIUAG_1][bookmark: co_fnRef_F133374483987_ID0EMUAG_1]Passive listening is another methodology for understanding listening.128 There are three skills of effective passive listening.129 First, *159 the attorney should place an emphasis on silence in conversations.130 “[A] brief but definite pause in a conversation” can be an effective tool, allowing the client to collect his or her thoughts and then provide information in a more comfortable fashion.131 The failure to allow periodic silence can interrupt a client's stream of association and make the client feel cut off, hurried, or pressured.132 Effective lawyers will often pause and allow the client to reflect before continuing with their dialogue.133

 

[bookmark: co_g_ID0ETUAG_1][bookmark: co_fnRef_F134374483987_ID0E2UAG_1][bookmark: co_fnRef_F135374483987_ID0EAVAG_1][bookmark: co_fnRef_F136374483987_ID0EFVAG_1][bookmark: co_fnRef_F137374483987_ID0EKVAG_1][bookmark: co_fnRef_F138374483987_ID0EPVAG_1][bookmark: co_fnRef_F139374483987_ID0ETVAG_1]The second key to passive listening is the use of “minimal prompts.”134 While silence can make some clients and lawyers uncomfortable, “minimal prompts” can let the client know that the lawyer is listening and understands what is being said.135 Some examples of “minimal prompts” are, “oh, I see,” “mm-hmmm,” “interesting,” and “really.”136 These responses are considered noncommittal because they acknowledge that the lawyer is listening but do not indicate how the lawyer might be evaluating or critiquing the client's information.137 Each of these phrases acknowledges the speaker's dialogue and encourages the conversation to proceed.138 By providing neutral responses, the lawyer can maintain a comfortable environment in which the client will be forthcoming with information.139

 

[bookmark: co_g_ID0E1VAG_1][bookmark: co_fnRef_F140374483987_ID0ECWAG_1][bookmark: co_fnRef_F141374483987_ID0EHWAG_1][bookmark: co_fnRef_F142374483987_ID0EMWAG_1][bookmark: co_pp_sp_186530_160_1][bookmark: co_fnRef_F143374483987_ID0EWWAG_1][bookmark: co_fnRef_F144374483987_ID0E2WAG_1][bookmark: co_fnRef_F145374483987_ID0EPXAG_1][bookmark: co_fnRef_F146374483987_ID0EUXAG_1][bookmark: co_fnRef_F147374483987_ID0EYXAG_1]The final passive-listening technique is the use of open-ended questions.140 Open-ended questions can be particularly effective when combined with silence.141 Silence allows both the speaker and listener to reflect on the conversation and to formulate a response.142 A long *160 pause by the client can indicate that the client has finished a particular topic, and an open-ended question permits the client to respond in a narrative manner.143 Moreover, open-ended questions allow a lawyer to avoid simple yes or no responses from the client and obtain more thorough information.144 Open-ended questions can also be an effective technique for an attorney to shift the direction of a conversation. This allows the attorney to obtain new information on a separate, important issue. Finally, these techniques give clients the space to “freely communicate their thoughts and feelings.”145 The techniques do not, however, communicate that the lawyer truly understands or accepts the client's message.146 It is the attorney's responsibility to combine passive-listening techniques with active-listening techniques to accurately understand a client's statements and to communicate that understanding.147

 

[bookmark: co_g_ID0E6XAG_1]V. Suggested Exercises to Develop Listening Skills

[bookmark: co_g_ID0EJYAG_1][bookmark: co_fnRef_F148374483987_ID0ERYAG_1][bookmark: co_fnRef_F149374483987_ID0EUYAG_1][bookmark: co_fnRef_F150374483987_ID0E3YAG_1][bookmark: co_fnRef_F151374483987_ID0EBZAG_1][bookmark: co_pp_sp_186530_161_1][bookmark: co_fnRef_F152374483987_ID0EKZAG_1]The literature on listening offers only a few specific suggestions for techniques and exercises for the traditional law school classroom or for clinics and simulation courses to develop listening skills in relation to the practice of law.148 Weisberg and Peters suggest exercises that law professors could use to improve their listening skills in the classroom;149 however, the exercises lack guidance as to both classroom implementation for students and methods of assessment. The literature in other disciplines such as education, psychology, and business management provides more help.150 For example, there is a broader body of literature discussing the development of listening skills in elementary-school children.151 While business education scholarship provides suggestions *161 for what a manager should do to be a better listener generally, it lacks research backing up these practices and concrete ways to assess whether or not a student or practicing professional has implemented the strategies successfully.152

 

[bookmark: co_g_ID0ERZAG_1]A. Criteria for Selection

[bookmark: co_g_ID0E2ZAG_1][bookmark: co_fnRef_F153374483987_ID0EG1AG_1][bookmark: co_fnRef_F154374483987_ID0EL1AG_1][bookmark: co_fnRef_F155374483987_ID0EQ1AG_1][bookmark: co_fnRef_F156374483987_ID0EV1AG_1][bookmark: co_fnRef_F157374483987_ID0E11AG_1][bookmark: co_pp_sp_186530_162_1][bookmark: co_fnRef_F158374483987_ID0EE2AG_1][bookmark: co_fnRef_F159374483987_ID0EI2AG_1]What criteria are available to select the most effective listening exercises from among the few suggested in the literature? The starting point is that students in the professions need to participate as apprentices in social interactions and activities subject to feedback and self-assessment to develop the skills that constitute the professional service.153 Cognitive theory requires that sound assessment must evaluate students actually participating in or performing the skill rather than just testing doctrinal knowledge of the skill.154 Furthermore, cognitive theorists suggest modeling, coaching, and scaffolding to foster such skills.155 Modeling of listening techniques makes effective practices visible to students.156 A student then tries the skill with another person (preferably with a professor or exemplary lawyer, but it could also be with another student), coaching the student listener through feedback and assessment, followed by an opportunity for reflection.157 Scaffolding identifies the components of effective listening on which a student needs more work and then provides practice and support for the student *162 on those specific components.158 Mentoring, where senior lawyers are available to counsel students and junior lawyers, is also an important pedagogy to foster empathy and client relationship skills.159

 

[bookmark: co_g_ID0EP2AG_1][bookmark: co_fnRef_F160374483987_ID0EX2AG_1][bookmark: co_fnRef_F161374483987_ID0E32AG_1][bookmark: co_fnRef_F162374483987_ID0EA3AG_1]As listening requires the ability to empathize and relate authentically to a speaker, in addition to technical skills, educational psychology scholarship focusing on moral development, including the virtue of empathy, suggests a framework for evaluating methods of practicing and assessing listening skills.160 Based on twenty-five years of research, University of Minnesota moral psychology professor Muriel Bebeau recommends providing students with multiple assessment and self-assessment opportunities, allowing frequent occasions for students to reflect on their performance.161 Medical education also emphasizes that self-reflection is critical to the development of empathy.162

 

[bookmark: co_g_ID0EH3AG_1][bookmark: co_fnRef_F163374483987_ID0EP3AG_1][bookmark: co_fnRef_F164374483987_ID0EU3AG_1][bookmark: co_fnRef_F165374483987_ID0EY3AG_1]This feedback from others and reflection are necessary additions to one's individual efforts to improve listening skills.163 An intellectual understanding of listening skills or of information about listening is not sufficient alone.164 Improving listening skills and the underlying virtue of empathy requires repeated practice and feedback.165

 

[bookmark: co_g_ID0E63AG_1]B. Six Possible Exercises

[bookmark: co_g_ID0EJ4AG_1][bookmark: co_fnRef_F166374483987_ID0ER4AG_1][bookmark: co_pp_sp_186530_163_1]The six exercises below, aligning with recommendations of cognitive theorists, allow for an effective performance, feedback, and reflection loop.166 These exercises could be completed in a classroom *163 setting. The exercises are placed into three categories: Self-Assessments, Role-Play, and Observational Activities.

 

[bookmark: co_g_ID0EC5AG_1]1. Self-Assessments

 

[bookmark: co_g_ID0EO5AG_1][bookmark: co_fnRef_F167374483987_ID0EW5AG_1]The Self-Assessments category includes exercises that identify problems in the test taker's own listening abilities.167 For example, these problems could include the following:

• being too stressed by other matters;

 

• talking too much;

 

• faking attention;

 

• listening only for facts that fit a professional problem and tuning out other important content and emotions;

 

• moving quickly to criticize the speaker or ‘to solve’ the speaker's problem;

 

• avoiding difficult material; and

 

[bookmark: co_fnRef_F168374483987_ID0EXABG_1]• letting emotions create over-stimulation or even antagonism.168

 

 

[bookmark: co_g_ID0EBBBG_1][bookmark: co_fnRef_F169374483987_ID0EJBBG_1][bookmark: co_fnRef_F170374483987_ID0EOBBG_1][bookmark: co_fnRef_F171374483987_ID0ESBBG_1]The problems could also include allowing interruptions by cell phones or text messages.169 By performing a self-assessment exercise, students and professionals can identify areas and situations in which they may have weaker listening skills and target them for improvement.170 Moreover, the participant will reaffirm his or her strengths and be able to use that knowledge to improve problem solving with clients, team members, adversaries, and decisionmakers.171

 

[bookmark: co_g_ID0EZBBG_1]Example Exercise 1: Listening Strengths and Weaknesses Inventory

[bookmark: co_g_ID0EDCBG_1][bookmark: co_pp_sp_186530_164_1]Please evaluate your own performance on the following behaviors using the scale below. When you are finished, have a friend, family member, or colleague who you know well evaluate you using the same assessment. If you think your listening behavior changes depending on  *164 context, answer the questions separately for each context and have someone who knows you well answer the questions about your behavior in that context.

 

[bookmark: co_g_ID0E1CBG_1]Always: 5 Frequently: 4 Sometimes: 3 Infrequently: 2 Never: 1

 



		[bookmark: co_anchor_tbl3_1]1. I take phone calls during conversations with others.

		5 4 3 2 1



		2. I look at my cell phone (i.e., to check the time or emails) during conversations with others.

		5 4 3 2 1



		3. I send text messages during conversations with others.

		5 4 3 2 1



		4. I hold or schedule important and possibly personal or emotional conversations in loud or noisy places.

		5 4 3 2 1



		5. I have the radio or music on during important conversations.

		5 4 3 2 1



		6. I constantly take notes during conversations.

		5 4 3 2 1



		7. I hold conversations from behind physical barriers (e.g., a desk in an office) rather than moving to sit closer to or next to a speaker.

		5 4 3 2 1



		8. I confirm my understanding of what the speaker is communicating by paraphrasing what the speaker has said.

		5 4 3 2 1



		9. I use verbal expressions, such as “okay,” “oh, I see,” “interesting,” and “really” to communicate attention and understanding.

		5 4 3 2 1



		10. I use head nods and facial expressions to indicate that I am listening to a speaker.

		5 4 3 2 1



		11. I establish and maintain eye contact with a speaker.

		5 4 3 2 1



		12. I maintain strong posture and avoid slouching during conversations.

		5 4 3 2 1



		13. I notice changes in a speaker's volume or tone of voice or nonverbal expressions.

		5 4 3 2 1



		14. I face or sit directly across from a speaker rather than facing away or to the side.

		5 4 3 2 1



		15. I observe a speaker's posture and body language.

		5 4 3 2 1



		16. I ask questions to help the speaker clarify and reflect.

		5 4 3 2 1



		17. I ask if an example from my own experience illustrates the speaker's point.

		5 4 3 2 1



		18. I use pauses and silence in conversation to allow the speaker to formulate a response.

		5 4 3 2 1



		19. I ask open-ended questions rather than yes and no questions to elicit more thorough responses from the speaker.

		5 4 3 2 1



		20. During conversation, I step back and reflect on all communication, verbal and nonverbal, to determine what is really going on.

		5 4 3 2 1





[bookmark: co_pp_sp_186530_165_1][bookmark: co_g_ID0EAMBG_1]*165 Note the item(s) for which your scores are strongest and weakest (questions 1 to 7: 1 = strongest, 5 = weakest; questions 8 to 20: 1 = weakest, 5 = strongest). Add up your scores from questions 1 to 7, and separately add up your scores for questions 8 to 20. Subtract the sum for questions 1 to 7 from the sum for questions 8 to 20. A positive score indicates overall strength in listening ability.

 

[bookmark: co_g_ID0EZMBG_1]Based on these results, respond to the following questions in short journal format:

1. On which skills did you score the best?

 

2. On which skills did you score the worst?

 

3. On which skills did you rate yourself more highly than the person you chose to provide feedback did? Why do you think this is true?

 

4. How have your strengths in listening skills helped you in your interactions with others, both personal and professional?

 

5. Have your weaknesses in listening skills ever affected your interactions with others, both personal and professional?

 

[bookmark: co_pp_sp_186530_166_1]*166 6. How can you improve your weakest listening skills and continue to improve your strongest ones?

 

 

[bookmark: co_g_ID0EQPBG_1]Focus on one of the items from the inventory on which you scored lowest. Focus on improving that skill over the course of two weeks. At the end of the two weeks, discuss your efforts at improvement and ability with the person who also performed the assessment for you.

 

[bookmark: co_g_ID0ECQBG_1][bookmark: co_fnRef_F172374483987_ID0EKQBG_1][bookmark: co_fnRef_F173374483987_ID0EOQBG_1]The previous exercise was an inventory of a student's active- and passive-listening skills with feedback from others who know him or her well.172 The next exercise is a self-assessment focused principally on the student's preferences, attitudes, and emotions when engaged in listening, and a few questions focus on specific active or passive-listening skills.173

 

[bookmark: co_g_ID0EVQBG_1]Example Exercise 2: Listening Preference Profile & Listener Preference Interpretation

[bookmark: co_g_ID0E6QBG_1][bookmark: co_fnRef_F174374483987_ID0EERBG_1]Listening Preference Profile174

Think of a specific listening role or situation that you are often in. For example, you may focus on your listening at work, as a friend, as a spouse, or as a parent. (Note: You can complete the instrument more than one time, with different roles and situations in mind.) As you read the series of statements below, keep the particular listening role or situation you have chosen in mind. Circle the appropriate number on your answer sheet using the key below.

 

 

[bookmark: co_g_ID0EFSBG_1]Always: 5 Frequently: 4 Sometimes: 3 Infrequently: 2 Never: 1

 



		[bookmark: co_anchor_tbl4_1]1. I focus my attention on other people's feelings when listening to them.

		5 4 3 2 1



		2. When listening to others, I quickly notice if they are pleased or disappointed.

		5 4 3 2 1



		3. I become involved when listening to the problems of others.

		5 4 3 2 1



		4. I try to find common areas of interest when listening to new acquaintances.

		5 4 3 2 1



		5. I nod my head and/or use eye contact to show interest in what others are saying.

		5 4 3 2 1



		6. I am frustrated when others don't present their ideas in an orderly, efficient way.

		5 4 3 2 1



		7. When listening to others, I focus on any inconsistencies and/or errors in what's being said.

		5 4 3 2 1



		8. I jump ahead and/or finish thoughts of speakers.

		5 4 3 2 1



		9. I am impatient with people who ramble on during conversations.

		5 4 3 2 1



		10. I ask questions to help speakers get to the point more quickly.

		5 4 3 2 1



		11. I wait until all the facts are presented before forming judgments and opinions.

		5 4 3 2 1



		12. I prefer to listen to technical information.

		5 4 3 2 1



		13. I prefer to hear facts and evidence so I can personally evaluate them.

		5 4 3 2 1



		14. I like the challenge of listening to complex information.

		5 4 3 2 1



		15. I ask questions to probe for additional information.

		5 4 3 2 1



		16. When hurried, I let others know that I have a limited amount of time to listen.

		5 4 3 2 1



		17. I begin a discussion by telling others how long I have to meet.

		5 4 3 2 1



		18. I interrupt others when I feel time pressure.

		5 4 3 2 1



		19. I look at my watch or clocks in the room when I have limited time to listen to others.

		5 4 3 2 1



		20. When I feel time pressure, my ability to concentrate on what others are saying suffers.

		5 4 3 2 1





[bookmark: co_pp_sp_186530_168_1]*168 Scoring:

 

Tally the number of times you circled 4 or 5 for statements 1-5:

 

People-oriented = ______

 

Tally the number of times you circled 4 or 5 for statements 6-10:

 

Action-oriented = ______

 

Tally the number of times you circled 4 or 5 for statements 11-15:

 

Content-oriented = ______

 

Tally the number of times you circled 4 or 5 for statements 16-20:

 

[bookmark: co_fnRef_F175374483987_ID0EY4BG_1]Time-oriented = ______175

 

 

[bookmark: co_g_ID0EA5BG_1][bookmark: co_fnRef_F176374483987_ID0EI5BG_1][bookmark: co_fnRef_F177374483987_ID0EN5BG_1][bookmark: co_fnRef_F178374483987_ID0ES5BG_1][bookmark: co_fnRef_F179374483987_ID0EX5BG_1][bookmark: co_fnRef_F180374483987_ID0E35BG_1][bookmark: co_fnRef_F181374483987_ID0EB6BG_1][bookmark: co_pp_sp_186530_169_1][bookmark: co_fnRef_F182374483987_ID0EL6BG_1][bookmark: co_fnRef_F183374483987_ID0EP6BG_1]People-oriented listeners focus on the emotions of others and tend to be nonjudgmental.176 They also tend to get overly involved with others and lose an objective perspective by adopting the emotions of the speaker.177 Action-oriented listeners focus on the task at hand and the organizational structure of what is being said, keeping the conversation on task.178 However, these listeners may appear uninterested in building a relationship with the speaker and tend to jump to conclusions quickly.179 Content-oriented listeners focus on obtaining technical information and evaluate everything that is said to explore all aspects of the conversation.180 They may appear overly critical or detail-oriented, minimizing the value of irrelevant information.181 Time-oriented listeners value time, communicate clear deadlines with others, and get impatient *169 with speakers who are not efficient.182 They tend to interrupt others and rush speakers to meet time deadlines.183

 

[bookmark: co_g_ID0EW6BG_1][bookmark: co_fnRef_F184374483987_ID0E26BG_1]Listener Preference Interpretation184

You now have four scores, one for each of the four listener preferences: People, Action, Content, and Time . . . . Now identify the types of listening preferences for which you have the highest scores. These scores say a lot about your preferred style of listening.

 

 

[bookmark: co_g_ID0EUAAI_1]To interpret your scores, use the following guidelines:

1. Preference strength is indicated by the number of scores in each of the listening preference types.

4 and 5 responses: high preference

 

3 response: moderate preference

 

2 and 1 responses: low preference

 

0 response: no preference.

 

 

2. High scores (4 or 5) in two or more types suggest multiple listening preferences.

 

3. Zero scores in all the types suggest potential listening avoidance.

 

 

[bookmark: co_g_ID0EIDAI_1][bookmark: co_fnRef_F185374483987_ID0EQDAI_1][bookmark: co_fnRef_F186374483987_ID0ETDAI_1][bookmark: co_fnRef_F187374483987_ID0EYDAI_1][bookmark: co_fnRef_F188374483987_ID0E4DAI_1][bookmark: co_pp_sp_186530_170_1]A self-assessment exercise like this can be an appealing way for students to reflect on their individual listening styles and the significance of listening.185 However, self-assessment is generally subject to bias, usually in favor of the person doing the self-assessment,186 and, additionally, awareness of a person's strengths and weaknesses as a listener does not necessarily lead the person to improve.187 Feedback from another person can both provide information that is more objective and encourage reflection and follow through to make the self-assessment more effective.188 For example, in the exercise above, a student or practicing *170 lawyer could ask one or two other people who know the test taker well to assess him or her on these same questions and discuss the differences in perceptions to help the student or attorney identify a course of action to strengthen missing skills.

 

[bookmark: co_g_ID0ELEAI_1][bookmark: co_fnRef_F189374483987_ID0ETEAI_1][bookmark: co_fnRef_F190374483987_ID0EYEAI_1][bookmark: co_fnRef_F191374483987_ID0E4EAI_1][bookmark: co_fnRef_F192374483987_ID0ECFAI_1][bookmark: co_fnRef_F193374483987_ID0EHFAI_1][bookmark: co_fnRef_F194374483987_ID0ELFAI_1]2. Role-Play Role-play is a second category of exercises, and it provides students opportunities to practice listening skills as well as help students become aware of their strengths and weaknesses as a listener.189 Role-play also gives students experiences on which to reflect.190 Typically, these exercises are most effective in groups of three: two take the roles of active speakers in dialogue with the third person, who plays an observer.191 The participants can rotate through each role.192 The neutral observer provides constructive feedback on the other participants' listening skills and can illustrate potential strengths or weaknesses the active participants might have missed while participating in the dialogue.193 Small group exercises are generally more effective than a lecture format if they are carefully planned and feedback is provided to participants.194

 

[bookmark: co_g_ID0ESFAI_1][bookmark: co_fnRef_F195374483987_ID0EXFAI_1]Example Exercise 3: Listening Triads195

Form groups of three people. The people in each triad should face each other and be far enough from other triads to carry on a conversation. Each triad decides on a topic for discussion such as a current event. It must be a subject all three participants want to discuss. Let participants in each triad designate themselves as [One], [Two], or [Three].

 

[bookmark: co_pp_sp_186530_171_1][One] begins the conversation on the selected subject with [Two]. . . . [Two] must summarize what [One] has said [before *171 Two can respond]. After [Two] has finished [responding], [One] must summarize what [Two] has said. The conversation continues this way for 5 to 10 minutes. . . . [Three] must keep silent except to intercede if either [One] or [Two] do not follow the rules or do an inaccurate job of summarizing what the other person has said.

 

After 5 to 10 minutes, change roles. [Two] initiates a conversation with [Three]; [One] keeps silent except to intercede if necessary. . . . [s]witch roles [a third time, now with Three] initiating [the] conversation with [One and Two staying] silent unless intercession is necessary.

 

 

[bookmark: co_g_ID0EGIAI_1]Have each group of three then discuss the following questions:

1. Did you have difficulty listening to the other person?

 

2. Did you have difficulty formulating what to say and also listening?

 

3. Was it difficult not to participate in the conversation when you were in the intercessory role?

 

4. What would it be like if you always had to summarize [your understanding of what the other person said] before you could speak? In what ways would it help communication and listening? In what ways would it be a hindrance?

 

[5. What other active or passive-listening skills were useful?

 

6. Which active or passive-listening skills not used might have been useful?]

 

 

[bookmark: co_g_ID0E3KAI_1]If this is a class setting, select one person from each group to share the triad's answers and reactions with the rest of the class or a larger group.

 

[bookmark: co_g_ID0EILAI_1][bookmark: co_fnRef_F196374483987_ID0ENLAI_1]Example Exercise 4: Emphatic Listening Practice196

[bookmark: co_g_ID0EVLAI_1][bookmark: co_fnRef_F197374483987_ID0E4LAI_1][bookmark: co_pp_sp_186530_172_1][bookmark: co_fnRef_F198374483987_ID0EHMAI_1][bookmark: co_fnRef_F199374483987_ID0EMMAI_1][bookmark: co_fnRef_F200374483987_ID0ERMAI_1][bookmark: co_fnRef_F201374483987_ID0EWMAI_1][bookmark: co_fnRef_F202374483987_ID0E2MAI_1][bookmark: co_fnRef_F203374483987_ID0EANAI_1][bookmark: co_fnRef_F204374483987_ID0EFNAI_1][bookmark: co_fnRef_F205374483987_ID0EKNAI_1][bookmark: co_fnRef_F206374483987_ID0EPNAI_1][bookmark: co_fnRef_F207374483987_ID0ETNAI_1]Have students work in pairs as a speaker and a listener to discuss a topic.197 Ask the listener to alternate between summarizing the content the speaker shared and assessing the perceived feelings of the *172 speaker while expressing the information.198 After the speaker completes the topic, the listener debriefs the content and perceived feelings and gets the speaker's reaction to the listener's perceptions.199 This is known as “empathic code switching.”200 An alternative method is to have students assess both thoughts and feelings of speakers at determined intervals during live or taped presentations and debriefing the assessments with the speaker or the instructor.201 The success of these activities depends on the participants' genuine willingness to contribute and partake in the exercises.202 Some students may experience some anxiety or reservation toward role-playing.203 Participants in these situations tend to be apprehensive and withdrawn due to an increased self-consciousness and fear of embarrassment.204 Additionally, without a system of assessment that holds students accountable and provides feedback on their listening skills, students may disengage from the activity.205 For these exercises to be successful, the instructor must foster an environment in which students can participate openly without fear of humiliation, and students should receive concrete feedback as to whether or not their listening skills are improving.206 Moreover, students should be reassessed at various points throughout the course, allowing them to be actively engaged in a progressive-feedback process over a period of time.207

 

[bookmark: co_g_ID0E1NAI_1][bookmark: co_fnRef_F208374483987_ID0ECOAI_1][bookmark: co_pp_sp_186530_173_1][bookmark: co_fnRef_F209374483987_ID0EMOAI_1][bookmark: co_fnRef_F210374483987_ID0EROAI_1][bookmark: co_fnRef_F211374483987_ID0EWOAI_1][bookmark: co_fnRef_F212374483987_ID0E2OAI_1][bookmark: co_fnRef_F213374483987_ID0EAPAI_1][bookmark: co_fnRef_F214374483987_ID0EFPAI_1][bookmark: co_fnRef_F215374483987_ID0EKPAI_1][bookmark: co_fnRef_F216374483987_ID0EPPAI_1]Another approach to providing feedback in a role-play situation is the use of “standardized clients.”208 This technique is borrowed from medical education, in which “standardized patients” are used to assess *173 the development of professional skills in future physicians.209 An interdisciplinary team from the Glasgow Graduate School of Law (GGSL) and the Dundee Medical School, both in Scotland, and the Georgia State University College of Law developed standardized-assessment techniques to provide research-validated assessment of law students' lawyer-client communication skills through role-playing interviews.210 Beginning with the 2006-2007 academic year, GGSL adopted this approach for its mandatory-interview assessment.211 The assessment involves mock initial-client interviews between the law student and a “standardized client.”212 In this study, the “standardized clients” were a group of fifteen, mainly retired individuals with backgrounds in education and connections to GGSL.213 Law professors created factual scenarios and identified key legal issues that were distributed to the “standardized clients” to learn.214 This learning process involved careful analysis of a script, discussion regarding the clients' factual and emotional concerns and situations, and practice role-playing that other “standardized clients” observed.215 The clients were also trained in assessing the students' abilities in a variety of competencies, including listening.216 Below is the assessment tool used by the “standardized clients” to assess the students' abilities.

 

[bookmark: co_g_ID0EYPAI_1][bookmark: co_fnRef_F217374483987_ID0E3PAI_1]Client Interviewing Assessment Marking Sheet217:



		[bookmark: co_anchor_tbl5_1]1. The greeting and introduction by the student lawyer was appropriate.

		5 4 3 2 1



		2. I felt the student lawyer listened to me.

		5 4 3 2 1



		3. The student lawyer's approach to questioning was helpful.

		5 4 3 2 1



		4. The student lawyer accurately summarized my situation.

		5 4 3 2 1



		5. I understood what the student lawyer was saying.

		5 4 3 2 1



		6. I felt comfortable with the student lawyer.

		5 4 3 2 1



		7. I would feel confident with the student lawyer dealing with my situation.

		5 4 3 2 1



		8. If I had a new legal problem I would come back to this student lawyer.

		5 4 3 2 1





[bookmark: co_pp_sp_186530_174_1][bookmark: co_g_ID0EDUAI_1][bookmark: co_fnRef_F218374483987_ID0EPUAI_1]*174 Professors distributed a criteria chart to each of the “standardized clients” assessing the students that further specified the scale of 1 to 5 for each skill.218 For our purposes, the assessment criteria for number 2, listening, is included below:

 

[bookmark: co_g_ID0EYUAI_1][bookmark: co_fnRef_F219374483987_ID0E3UAI_1]I felt the student lawyer listened to me.219

This item is designed to assess the degree to which the lawyer can listen carefully to you. This entails active listening--where it is necessary for the interview structure or the lawyer's understanding of your narrative, the lawyer will restate or feed back elements of the story to you; the lawyer will not interrupt, cut you off, talk over you or rush you in conversation. The lawyer will take notes where appropriate without losing much eye contact with you . . . .

 

 



		[bookmark: co_anchor_tbl6_1]1

		2

		3

		4

		5



		Lawyer prevents you from talking by interrupting, cutting off, talking over, rushing you. [Takes f]ew notes, or spends most of the interview head-down, collecting; little or no restatement or feedback to you.

		Lawyer limits your opportunity to talk by interrupting, cutting you off, etc. You are [given time] to answer specific questions but are not allowed to expand on topics. Little or no restatement back to you; few notes or rarely looks at you.

		Lawyer rarely interrupts or cuts off or rushes you. Little restatement, but you are [given time] to tell [your] story to some extent; [lawyer is] more interested in [taking] notes than in eye-contact with you.

		Where lawyer interrupts, it is because you are wandering in your narrative. Lawyer restates your narrative to check understanding or where otherwise appropriate. Lawyer does not provide opportunities for you to lead the discussion where appropriate. [Lawyer takes notes.]

		Lawyer gives you the opportunity to lead the discussion where appropriate. Lawyer uses silence and other non-verbal [prompts to allow you to expand]. Lawyer restates or feeds back [information to check understanding]. Ample notes taken and used where appropriate in the interview.





[bookmark: co_pp_sp_186530_175_1][bookmark: co_g_ID0EVZAI_1][bookmark: co_fnRef_F220374483987_ID0EB1AI_1][bookmark: co_fnRef_F221374483987_ID0EE1AI_1][bookmark: co_fnRef_F222374483987_ID0ER1AI_1]*175 These criteria break down the elements of “listening” to manageable components and provide a structure through which students can improve their listening in a concrete way.220 This “standardized client” exercise could be adapted to focus even more specifically on listening skills by including more specific learning outcomes221 regarding the student lawyer's listening than “I felt the student lawyer listened to me.”222

 

[bookmark: co_g_ID0EY1AI_1][bookmark: co_fnRef_F223374483987_ID0EA2AI_1][bookmark: co_fnRef_F224374483987_ID0EF2AI_1][bookmark: co_pp_sp_186530_176_1][bookmark: co_fnRef_F225374483987_ID0EP2AI_1][bookmark: co_fnRef_F226374483987_ID0EX2AI_1][bookmark: co_fnRef_F227374483987_ID0E32AI_1][bookmark: co_fnRef_F228374483987_ID0EA3AI_1]3. Observational Activities The final exercises are Observational Activities, collectively.223 These exercises require observation of real-life situations, followed by a debriefing of the observations and critical reflection.224 The weakness *176 of this approach is that the student is not actively performing the task.225 In Observational Activities, many students can observe listening skills in a practice setting. For example, students can observe an attorney's listening skills at court hearings, mediations, depositions, and client interviews.226 Educational theory suggests that students meet with an experienced professional after their observation of an experience to debrief, provide feedback on the student's observations, and give time for reflection.227 During this meeting, the student can ask questions and probe multiple perspectives to see how the active parties felt about the listening that took place during the observed experience.228

 

[bookmark: co_g_ID0EH3AI_1]Example Exercise 5: Observe Deposition

[bookmark: co_g_ID0ER3AI_1][bookmark: co_fnRef_F229374483987_ID0EZ3AI_1][bookmark: co_fnRef_F230374483987_ID0EK4AI_1][bookmark: co_fnRef_F231374483987_ID0EP4AI_1][bookmark: co_fnRef_F232374483987_ID0E44AI_1]Observe a trial, deposition, or other courtroom proceedings.229 “Listen carefully to lawyers when they question, or cross-examine, the other side's witnesses. Do the attorneys ask questions [that] relate to statements the witnesses have previously made, or do they follow a prepared set of questions?”230 Do you observe any of the attorneys using any active-or passive-listening skills?231 Does the attorney who uses active- and passive-listening skills seem: (1) “more flexible and effective than attorneys who do not”, or (2) more curious to dig out information?232 What other observations can you make about the attorneys' listening skills based on nonverbal cues of both the speakers and the attorneys, such as body language and eye contact? What specific listening skills would you employ in the same situation?

 

[bookmark: co_g_ID0EJ5AI_1][bookmark: co_pp_sp_186530_177_1][bookmark: co_fnRef_F233374483987_ID0EV5AI_1]Do your best to describe briefly the emotions of the various witnesses and attorneys and the basis for your description of the emotions. *177 Compare your observations about emotions with an experienced attorney observer.233

 

[bookmark: co_g_ID0E35AI_1]Example Exercise 6: Client Reflection

[bookmark: co_g_ID0EG6AI_1][bookmark: co_fnRef_F234374483987_ID0EO6AI_1][bookmark: co_fnRef_F235374483987_ID0E36AI_1][bookmark: co_fnRef_F236374483987_ID0EKABI_1][bookmark: co_fnRef_F237374483987_ID0EOABI_1]Observe a meeting with a client.234 Write down “what the client communicated both factually and emotionally.”235 For example, what would you say are the client's greatest fears? What is fundamentally driving the client in this matter? Write down the active- and passive-listening skills the attorney used or did not use. Given your own strengths and weaknesses as a listener and the context of this client, what would you have done differently in terms of listening to develop your sense of the facts and the emotions involved and to generate a successful and trusting relationship with the client?236 Debrief your observations with the attorney who did the interview.237

 

[bookmark: co_g_ID0EVABI_1][bookmark: co_fnRef_F238374483987_ID0E4ABI_1][bookmark: co_fnRef_F239374483987_ID0ECBBI_1][bookmark: co_fnRef_F240374483987_ID0EHBBI_1][bookmark: co_fnRef_F241374483987_ID0EMBBI_1][bookmark: co_pp_sp_186530_178_1][bookmark: co_fnRef_F242374483987_ID0EWBBI_1][bookmark: co_fnRef_F243374483987_ID0E2BBI_1][bookmark: co_fnRef_F244374483987_ID0EACBI_1][bookmark: co_fnRef_F245374483987_ID0EFCBI_1][bookmark: co_fnRef_F246374483987_ID0EJCBI_1]These observational exercises can be even more effective when they provide the student with feedback as part of an action-feedback-reflection loop for skill improvement.238 The techniques used for assessment of ethical sensitivity in the training of dental professionals at some dental schools can provide an action-feedback-reflection loop.239 The Dental Ethical Sensitivity Test (DEST) involves a student listening to a prerecorded video or audio interaction between a dentist and patient and then identifying the issues (particularly the ethical issues) in the scenario.240 Students then must answer what course of action they would take in the scenario.241 In a debriefing with an experienced professional, *178 the student responses are then compared to those of veteran exemplary professionals.242 In this way, the student can understand what a veteran professional with good listening skills can pick up from the same conversation.243 In the law school context, students could listen or view recorded attorney-client interviews and respond to what they see or hear.244 Responses might include identifying key facts in the client's situation, noting the client's emotional reactions, identifying what information is still necessary from the client, and noting what questions should be next.245 Similar to the DEST, students can compare their responses to those of exemplary lawyers to see what client information and emotions a good lawyer should be able to pick up from effective listening.246

 

[bookmark: co_g_ID0EQCBI_1][bookmark: co_fnRef_F247374483987_ID0EYCBI_1][bookmark: co_fnRef_F248374483987_ID0EADBI_1][bookmark: co_fnRef_F249374483987_ID0EFDBI_1][bookmark: co_pp_sp_186530_179_1][bookmark: co_fnRef_F250374483987_ID0EQDBI_1][bookmark: co_fnRef_F251374483987_ID0EVDBI_1][bookmark: co_fnRef_F252374483987_ID0E1DBI_1][bookmark: co_fnRef_F253374483987_ID0E6DBI_1][bookmark: co_fnRef_F254374483987_ID0EDEBI_1]This type of observational exercise could also translate to a computer program.247 Students could view videos of recorded attorney-client interactions and answer questions regarding what they saw and heard. Moreover, computer-adaptive programs could respond to student input.248 For example, if a student's responses were not entirely complete or a student did not identify an important piece of information that the client shared, the program could ask follow-up questions or replay portions of the recorded conversation to highlight what the student missed.249 Computer-adaptive technology, in which the questions that a test taker encounters adapt to his or her performance on previous questions, is widely used in graduate school admissions exams, such as the Graduate Record Examinations (GRE), Graduate Management Admission Test (GMAT) (business), and National Council Licensure Examination *179 (NCLEX) (nursing).250 The 2003 LSAC study proposed using this approach to assess listening skills as part of the law school admission process.251 The study recommended using both monologues and dialogues that were informational, persuasive, argumentative, and cooperative in nature.252 After listening, the test taker would respond to a series of multiple-choice questions that would ask the test taker to use various skills involved in listening, including an ability to understand content, implications of that content, and the context of the interaction.253 The use of computer-adaptive technology in practicing and assessing listening skills has substantial potential to improve students' listening skills.254
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[bookmark: co_g_ID0EUEBI_1][bookmark: co_fnRef_F255374483987_ID0E3EBI_1][bookmark: co_fnRef_F256374483987_ID0EBFBI_1][bookmark: co_fnRef_F257374483987_ID0EGFBI_1][bookmark: co_fnRef_F258374483987_ID0ELFBI_1][bookmark: co_pp_sp_186530_180_1][bookmark: co_fnRef_F259374483987_ID0EVFBI_1][bookmark: co_fnRef_F260374483987_ID0EZFBI_1]Stronger listening skills clearly will contribute to higher effectiveness in both the study and practice of law.255 A lawyer who is an outstanding listener will have advantages in diagnosing a client's situation and solving the client's problems more effectively.256 The lawyer will have stronger client relationships because he or she will be able to assure each client that the lawyer cares about the client.257 Former football coach Lou Holtz observes that when you consider your feelings about people with whom you interact regularly, the most important question to ask is whether the person cares about you.258 Effective listening *180 sends a message that the lawyer cares about the client.259 Improvement in listening skills is a simple way to increase the effectiveness and client-development capability of each law student and lawyer.260

 

[bookmark: co_g_ID0EAGBI_1][bookmark: co_fnRef_F261374483987_ID0EIGBI_1][bookmark: co_fnRef_F262374483987_ID0ENGBI_1]There is a great deal of room for legal education to explore and develop new approaches to foster and assess effective-listening skills.261 Stronger learning models with curricular engagements that flow from the learning models and assessment strategies to both help each student understand his or her listening strengths and weaknesses and evaluate the effectiveness of different curricular engagements to improve listening skills are all ways to improve student listening skills.262 The exercises included here provide a starting point, but “standardized clients,” a legal-ethical-sensitivity test, and computer-adaptive technology are promising next steps toward a stronger curriculum on listening skills with strong assessment capabilities.
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LSV III FALL 2024 

FIRST WEEK’S ASSIGNMENT 

Professors Delionado, Ankus, Bacigalupo, Brener, Burgos, DaPonte, Hardmon, and Nader

WEEK ONE                                                                                                                                COURSE INTRODUCTION & INTERVIEWING THE CLIENT

Class 1

· Textbook: Krieger, Neumann, Hutchins, Essential Lawyering Skills (6th ed. 2020).

· Read: Chapter 7, Observations, Memory, Facts, and Evidence, pp. 97-116; Chapter 8, Interviewing the Client, pp. 117-150.

· Read: R. Regulating Fla. Bar 4-1.6 (Confidentiality of Information).

· Read: R. Regulating Fla. Bar 4-1.8 (Conflict of Interest; Prohibited and Other Transactions).

· Prepare a client interview plan and hand in a hard copy[footnoteRef:1] to your LSV III professor before the start of the first class, in accordance with the information and instructions that follow. (Make sure to keep a copy of your client interview plan.) [1:  Note to LSV III students: Your client interview plan should be typed, in 12-point Times New Roman font, and stapled.  It should be single-spaced, with paragraph breaks between sections or wherever applicable, and margins must be at least one inch on all sides.  You should include your name on the first page, on the top right corner. You should also include page numbers in the center of the bottom margin. Please print on only one side of each page.] 




Simulation: Interviewing the Client

	We are very pleased that you have accepted our offer and will be working for our firm.  A prospective client, Mr. Angelo Ryan, has recently contacted us to represent him in a personal injury case.  The associate originally assigned to this new matter, Eva Menendez, had to start preparing for a trial a lot earlier than expected.  However, she was able to schedule the initial meeting with Mr. Ryan during the week of August 19, and we do not want to reschedule this meeting.  Because we need to interview Mr. Ryan and gather information about the circumstances surrounding his case right away, I would like you to take the lead and start preparing for his interview.  

	 For the meeting with Mr. Ryan, you should prepare an interview plan.  For this initial meeting, the interview plan should be approximately two to three pages long.[footnoteRef:2]  In your interview plan, you should identify the five parts of an interview and include the corresponding applicable information.[footnoteRef:3]  For example, under the information-gathering part you should include the questions that should be asked during the prospective client’s interview to learn about the facts surrounding the incident in question.  Similarly, under the goal-identification part of the interview you should include the questions you should ask to learn what the client wishes to accomplish. [2:  Note to LSV III students: The suggested length for this assignment is a general recommendation and not a requirement. ]  [3:  Note to LSV III students: Your assigned reading includes discussions about the different parts of a client interview, as well as the information that should be included in a client interview plan.  Your client interview plan, however, should be presented in the format that is useful to you.  Therefore, while there may be various parts of an interview and corresponding information that should be included, how you present the information for each part is entirely up to you.] 


	When Eva spoke on the phone with Mr. Ryan about scheduling his initial meeting, she learned that he was struck by an individual operating a scooter and sustained serious injuries.  During the interview, you should obtain sufficient factual information to determine whether the prospective client has a cause of action for damages.  As you know, there have been recent changes in Florida law that will impact personal injury cases.  Some of the recent changes include a change in the comparative fault standard.  To ensure you include the necessary questions and information in your plan, make sure to review the new changes, as well as consider any potential intentional tort theory.[footnoteRef:4] [4:  Note to LSV III students: As you will learn from your assigned reading, to write an effective client interview plan you will have to conduct research about potential causes of actions.  Here, for example, you will need to research to identify a potentially applicable intentional tort and its elements, and consider whether it is a potential viable cause of action for Mr. Ryan.  This process, in turn, will assist you in determining the best questions to ask during Mr. Ryan’s interview. Similarly, you will have to determine what the new comparative fault standard in Florida requires that a personal injury claimant establish and include questions in your plan that reflect your understanding of these recent changes. ] 


	If I learn any new information about the prospective client before the interview, I will let you know.  I look forward to reviewing your client interview plan!

Class 2

TOPIC:	Interviewing the Client Cont’d 



ASSIGNMENT:



· Read: Hamilton, Effectiveness Requires Listening: How to Assess and Improve Listening Skills. (Article provided by professor). 

· Make sure to bring a copy of your client interview plan to class. 

· Submit on Canvas, through the assignment link, your final Client Interview Plan & Self-Assessment before the start of class on Wednesday, August 28 (if your class meets on Mondays & Wednesdays) and before Thursday, August 29 (if your class meets on Tuesdays & Thursdays), in accordance with the submission instructions provided in class. Hand in a hard copy to your professor.

2
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THE RELEVANCE OF THE CISG IN SETTLING
INTERNATIONAL ARBITRATION CLAIMS
ARISING DUE TO COVID-19 IN ABSENCE OF
FORCE MAJEURE AND HARDSHIP CLAUSES

Gilberto A. Guerrero-Rocca*
[. INTRODUCTION

The incentive for parties to argue for the application of the
United Nations Convention on Contracts for the International Sale
of Goods (hereinafter “CISG”) in arbitral proceedings stems from
its broad-reaching list of remedies and defenses. Compared to
domestic law, the CISG is better suited for settling international
disputes. Further, with respect to the granting of relief, the CISG
is perceived as a compromise between common-law and civil-law
jurisdictions. Moreover, the CISG is regarded as a contract-law
code that offers a series of default rules for filling gaps in
contracts and assisting in their interpretation.

Nevertheless, while the CISG has increasingly become an opt-
out instrument in practice, and an opt-in agreement in
international arbitration, their interaction has led to a return to
favor of the CISG. Data collected through empirical researchl!
shows that international arbitral tribunals tend to apply the CISG
without hesitation and have extended its application to settle
trade-related disputes by applying its remedies, defenses and
exemptions from liability.

In the absence of force majeure and/or hardship clauses or
when domestic law fails to prescribe such exemptions from

* Stanford University (Stanford, USA), JSM. Universidad Francisco de Vitoria-
ICAM (Madrid, Spain), Master’s in Business Law. Florida International
University College of Law, Professor and LL.M. Program Director (Miami,
Florida). Universidad Catdlica Andrés Bello (Caracas, Venezuela), Master’s in
Administrative Law, Abogado Summa Cum Laude. Professor of International
Arbitration at Universidad Catélica Andrés Bello (Caracas, Venezuela). WDA
Legal, Of Counsel, International Arbitration Practice. email: giguerre@fiu.edu.

1 LoukAs MISTELIS, CISG and Arbitration, in CISG METHODOLOGY 375, 386 et seq
(André Janssen and Olaf Meyer ed., Munich: Sellier Eur. L. Publishers 2009).
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liability, the applicability of the CISG becomes paramount for the
prospect of many claims. Further, the applicability of the CISG has
become even more relevant in the current environment created
by the COVID-19 pandemic, where the performance of contractual
obligations and undertakings may well be deemed impossible,
impractical, or unreasonably onerous based upon the occurrence
of unforeseen circumstances or events beyond the control of the
parties. The CISG’s relevance can also come into play in contract
disputes where the parties have agreed on force majeure and/or
hardship clauses because CISG-related case law provides
guidelines for the clauses’ interpretation and application.

Both the UNIDROIT Principles of International Commercial
Contracts (“UNIDROIT PICC”) and the Principles of European
Contract Law (“PECL”), albeit deemed ‘soft’ precepts, must be
used as gap-fillers and are an invaluable supplemental source for
the interpretation of the CISG.

[I. PRACTICAL PROBLEMS ASSOCIATED WITH THE
APPLICABILITY OF THE CISG

The year 2020 marked the 40th anniversary? of the CISG and
many seminars and congresses® were held to analyze the
Convention’s relevance and applicability. However, many of these
events had to be postponed precisely due to the COVID-19
pandemic.

The CISG offers multiple advantages that favor the development
of international trade. Prominently, among these advantages, the
CISG “harmonizes” the contractual solutions or “remedies” of the
civil or continental law system with those contemplated by Anglo-
Saxon or common law. For example, the CISG helps resolve the
disparity that traditionally exists between the dilemma faced by
judges and arbitrators of ordering monetary compensation for
damages versus ordering specific performance and re-adaptation
of the contract.* Moreover, the CISG is perceived as a “contractual

2 The Convention was opened to signing at the concluding meeting of the
Conference on April 11, 1980 in Vienna.

3 Universidad Carlos III of Madrid had organized a commemorative Congress to
be held in April 2020.

4 Luis Diez-Picazo, et al, La compraventa internacional de mercaderias. Comentario
de la Convencion de Viena Cizur Menor (Navarra): Editorial Aranzadi (1998).
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law code” (open to contracting States) that contains rules that
both cure frequent contractual omissions by the parties and
facilitate the interpretation of contractual clauses.>

Regrettably, however, the CISG has now faced nearly forty
years of growing exclusion from contracts between commercial
parties of countries with large economies who can impose on
their counterparties the application of local laws that are closer or
more favorable to them. In this sense, international arbitration
has served as a forum for “rescuing” the everyday application of
the CISG. This is largely due to the fact that the majority of
international arbitrators are inclined to apply the CISG when
deciding a range of disputes—even under circumstances of force
majeure or excessive hardship—having agreed or not to specific
clauses on the matter.

There are various incentives for invoking the application of
the CISG in international arbitrations. This is especially true
when the contract that gave rise to a dispute does not include
specific clauses to resolve events or circumstances that are either
beyond the control of the parties or unforeseeable, rendering the
original contractual performance impossible (i.e., force majeure),
or that break the economic balance of the contract by making the
original fulfilment of the obligations excessively difficult (i.e.,
hardship).

Although the CISG has 93 member States,® the scenarios giving
rise to debates as to its applicability are not limited exclusively to
its material scope. The debates also include discussions on the
interpretation to be given to the results arising from conflicting
rules of private international law.

To illustrate this point, we will present a brief case study
related to a recent international arbitration in which we had the
opportunity to participate as counsel to one of the parties, while

5 ANDRE JANSSEN & MATTHIAS SPILKER, The CISG and International Arbitration, in
INTERNATIONAL SALES LAW: A GLOBAL CHALLENGE 135-53 (Cambridge Univ. Press
2014).

6 United Nations Convention on Contracts for the International Sale of Goods,
UNITED NATIONS TREATY COLLECTION (last visited July 21, 2020), https://treaties.
un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=X-10&chapter=10&clang
=_en [hereinafter Status of Treaty].
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naturally observing the precautions imposed by confidentiality
and ethical obligations.

In March 2020, South American buyers, (“Claimants”),
prevailed against a European seller, (“Respondent”), in an arbitral
tribunal seated in Copenhagen and governed by the rules of the
Danish Institute of Arbitration. The main legal issue in this matter
was whether the CISG would govern the dispute because
Claimants belonged to a state that was not a party to the CISG,
also known as a “non-contracting state.”” The applicability of the
CISG became essential to Claimants’ legal argument because
unlike domestic law, the CISG provides a greater number of
remedies for contractual default and breaches. The arbitral
tribunal awarded Claimants a refund and accrued interest8
pursuant to Article 84(1) of the CISG, by finding that the parties’
choice of Respondent’s domestic law (a contracting-state of the
CISG) was sufficient to allow for the application of the CISG.?

In this case, Respondent argued that the CISG was not
applicable for the following two reasons: (i) Claimants could not
rely on the CISG because the country where Claimants were
registered and domiciled had not adopted the CISG when the
contract at issue was entered into; and (ii) no evidence or law
existed to support the notion that the parties intended the CISG to
govern the sale-purchase agreement.

However, Claimants argued that the CISG did apply because
Respondent was a company registered and domiciled in a
contracting-state and therefore, the contracting-state’s domestic
law and the CISG would apply to any legal issue not regulated by
the former. Claimants also argued that when the parties referred
to the law of a contracting-state without any further specification,

7 Major trading countries such as the United Kingdom, India, South Africa and
Nigeria are non-contracting States.

8 John Y. Gotanda, Compound Interest in International Disputes, 34 LAW & PoL’Y
INT’L BUs. 393 (2003).

9 See Maaden v. Thyssen, ICC Case No. 6653 (1993) (The contract in this case
was governed by French law and the tribunal held that the sales contract was
governed by the CISG because the parties had chosen French law, which had
incorporated CISG by the time the contract was executed), http://cisgw3.law.
pace.edu/cases/936653i1.html#cx.
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the CISG, as part of such law, would apply to the arbitral
proceedings provided that the requirements of Article (1)(1) of
the CISG were met. Claimants prevailed based on these
arguments and were eventually compensated according to the
remedies available under the CISG.

International arbitral tribunals infrequently grant the
application of the CISG in cases involving non-contracting States
for the following reasons: (i) the application of the CISG is rarely
in dispute because the CISG has been adopted by a large number
of States,10 hence both claimants and respondents are likely to be
contracting States!l; (ii) traders, companies and stakeholders
(even in contracting States) are becoming increasingly reluctant
to incorporate the CISG into their contracts, so they expressly
exclude its applicability (opting-out of its application) by virtue of
the prevalence of party autonomy,2 as prescribed by Article 6 of
the CISG; and (iii) some contracting States!3 with major
economies and large trading volumes, such as the USA, China,
Germany and Singapore have declared# that they will not be
bound by Article 1(1)(b) of the CISG!> which extends its
applicability to cases where the conflict of law rules favor a
contracting State’s law.16

10 See Status of Treaty, supra note 6.

11 Pursuant to its Art. 1(1) (a), the CISG applies to contracts for the sale of
goods between parties whose places of business are in different States, when
the States are contracting States. This is the more frequent situation in
international disputes.

12 Pursuant to CISG Art. 6, parties may exclude the application of CISG.

13 China, Germany, Czech Republic, Saint Vincent and the Grenadines,
Singapore, Slovakia and the USA.

14 Marlene Wethmar-Lemmer, Applying the CISG via the Rules of Private
International Law: Articles 1(1)(b) and 95 of the CISG - Analysing CISG Advisory
Council Opinion 15, 49 DE JURE 58 (2016).

15 Pursuant to CISG Art. 1(1)(b), the CISG also applies to “contracts of sale of
goods between parties whose places of business are in different States when the
rules of private international law lead to the application of the law of a
Contracting State.”

16 Declaration prescribed by CISG Art. 95.
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To summarize, scholars have asserted that the applicability of
the CISG can derive from one of the three following scenarios: (i)
“direct choice” driven by party autonomy in contracts; (ii)
“indirect choice” when parties—as in the case at hand—chose the
law of a contracting state; and (iii) “opt-out” when parties
expressly exclude the CISG.17

Despite the apparent popularity of the “opt-out” choice among
traders and stakeholders in contracting States, empirical research
has shed light on the CISG’s applicability granted by many
international arbitral tribunals frequently adjudicating the
proceedings pursuant to its provisions.1® This could simply result
from the sheer number of aggrieved parties seeking relief by
relying on the CISG, and from respondents raising defences.1?

[II. INCENTIVES TO REQUESTING THE APPLICATION OF THE
CISG IN INTERNATIONAL ARBITRATIONS

International arbitration is an alternative mechanism to the
judicial path, it is adversarial by nature, and triadic. The frequent
application of the CISG in international arbitration awards is not
only due to the aforementioned arbitrators’ inclination, but also
to the requests by parties who support their claims for
compensation (in the event of non-compliance), or defenses of
exoneration (of liability), on the Convention’s rules.

The incentive for parties to argue for the CISG’s application in
arbitral proceedings stems from its broad-reaching array of
remedies and defenses. This is because the CISG is considered to
be more suitable (when compared with domestic law) for settling
international disputes arising out of both cross-border and trans-
border transactions2? and because of the perception that the CISG
is a compromise between common-law and civil-law jurisdictions

17 JANSSEN & SPILKER, supra note 5.
18 See, LOUKAS MISTELIS, supra note 1.

19 STEFAN KROLL, LOUKAS MISTELIS, & PILAR PERALES VISCASILLAS, UN CONVENTION ON
CONTRACTS FOR THE INTERNATIONAL SALE OF GooDS (CISG: A COMMENTARY) (2d ed.
2018).

20 See Franco Ferrari, The Interaction between the United Nations Conventions
on Contracts for the International Sale of Goods and Domestic Remedies, 1 THE
RABEL]J. COMP. & INT’L PRIV. L. H. 52, 53-55 (2007).





2019] THE RELEVANCE OF THE CISG IN SETTLING CLAIMS 129

when determining how parties are to be granted relief (i.e.,
awarding damages as a primary remedy vs. granting specific
performance).2l  Moreover, the CISG is also perceived as a
contract law code that offers a series of default rules that cover
gaps in contracts and assist in their interpretation.22

Notwithstanding the above, some authors23 have warned that
the CISG does not cover all the problems arising out of contract
disputes and in many cases the remedies provided by domestic
law still play an important role in settling international disputes.
These authors have also argued, for example, that the UNIDROIT
PICC and the European PECL become essential as gap-fillers and
as supplementary sources of arguments when interpreting the
CISG.

IV. THE CISG IN THE ABSENCE OF FORCE MAJEURE AND HARDSHIP CLAUSES

As already noted in our Introduction, the CISG has become an
opt-out instrument in practice, and an opt-in agreement in
international arbitration?4 and their interaction has led to a
return to favor of the former. Data collected through recent
empirical studies?> show that international arbitral tribunals
tend?¢ to apply the CISG without hesitation and have extended its
application to the settlement of trade-related disputes thanks to
its remedies, defenses, and exemptions from liability.

21 Diez-Picazo, supra note 4.
22 JANSSEN & SPILKER, supra note 5 at 142.

23 Ferrari, supra note 20; see also PILAR PERALES VISCASILLAS, The Role of the
UNIDROIT Principles and the PECL in the Interpretation and Gap-Filling of CISG,
in CISG METHODOLOGY 287 et seq. (André Janssen and Olaf Meyer ed., Munich:
Sellier Eur. Law Publishers, 2009); INGEBORG SCHWENZER, Interpretation and
Gap-Filling under the CISG, in CURRENT ISSUES IN THE CISG AND ARBITRATION
(Ingeborg Schwenzer, Yesim M. Atamer, & Petra Butler ed., Eleven Int’l Pub.
2014).

24 JANSSEN & SPILKER, supra note 5.

25 MISTELIS, supra note 1; see also CISG database, INST. INT'L CoM. L.,
https://iicllaw.pace.edu/cisg/cisg (last visited July 21, 2020).

26 STEFAN KROLL, Arbitration and the CISG, in CURRENT ISSUES IN THE CISG AND
ARBITRATION (Ingeborg Schwenzer, Yesim M. Atamer, & Petra Butler ed., Eleven
Int’l Pub. 2014).
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Triggered by the occurrence of exceptional or unexpected
events, past discussions of universal principles of contract law
such as pacta sunt servanda and rebus sic stantibus, are being
revisited. The list of exceptional or unexpected events was
typically restricted to natural disasters (commonly referred to as
“acts of God”) such as fires, earthquakes and floods. However, for
some one hundred years now, case law and scholars?’ have
acknowledged that some human-driven events can affect
contracts by making them impossible or too onerous to be
performed. Some examples of these human-driven events are the
cancellation of the London procession for the coronation of King
Edward VII in 1902, (the “coronation cases”); the dramatic
inflation of 1923 in Germany; the great depression of 1929 in the
United States; the closing of the Suez Canal in 1956; the
reunification of Germany in 1990; the September 11th, 2001
attacks in the United States; and—similarly to the ongoing Covid-
19 pandemic—the Spanish Flu pandemic of 1918.

In the absence of force majeure and hardship clauses2® or
instances where domestic law?2? fails to prescribe such
exemptions from liability,3° the applicability of the CISG becomes
of paramount influence on the outcome of many claims. The CISG
has become even more important in the current times affected by

27 MARCEL FONTAINE, The Evolution of the Rules on Hardship, From the First Study
on Hardship Clauses to the Enactment of Specific Rules, in HARDSHIP AND FORCE
MAJEURE IN INTERNATIONAL COMMERCIAL CONTRACTS (Fabio Bortolotti & Ufot
Dorothy ed., Kluwer L. Int'l 2018).

28 The International Chamber of Commerce (ICC) offers its model force majeure
clause and hardship clause. Their more recent versions were released in March
2020.

29 Amidst the COVID-19 pandemic, it is fair to mention that Chinese (PRC) Law
prescribes force majeure in Articles 117, 118 of its Contract Law and in Article
180 of the General Rules of Civil Law, which apply as default rules absent any
specific contractual provision.

30 In absence of a force majeure clause covering an event such as the COVID-19
(‘pandemic’), domestic law remedies such as the common law doctrine of
frustration (England and Wales, and some deviations in certain U.S. States such
as New York and Texas) impossibility and impracticability (Uniform
Commercial Code and The Restatement (Second) of Contracts, U.S) could grant
exemption from liability. Impracticability, unlike impossibility, is a lower
standard, which does not require that performance be objectively impossible,
but rather unfeasibly difficult or expensive.
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the COVID-19 pandemic. This is so because the performance of
many contractual obligations and undertakings could well be
deemed impossible, impractical or unreasonably onerous based
upon the occurrence of unforeseen circumstances or events
beyond the control of the parties.

From a practical perspective, the CISG’s relevance could also
come into play in contract disputes where parties have already
agreed on force majeure and hardship clauses,3! since CISG-
related case law crafted by international arbitration tribunals32
can provide useful guidelines on the clauses’ interpretation and
application.33 Fortunately, arbitration case law shows a uniform
approach to the interpretation and application of force majeure.34

Nevertheless, it is fair to say that the viability of affirmative
defenses based on either force majeure or hardship derived from
the CISG alone is to a certain point uncertain because there is still
no consensus in the international arena as to whether the
language contained in article 79 of the CISG has the same effect on
those exemptions. Fortunately, most scholars3> and awards

31 One of the advantages offered by the ICC Force Majeure Clause, it is that it
seeks to strike a balance between the general requirements of force majeure,
which must be verified in all cases where its invocation is sought, as well as the
description of the facts that were allegedly outside the control of the parties
and that could not be foreseeable when the contract was entered into. By way
of a corollary to the above, in addition to defining 'force majeure' the ICC Force
Majeure Clause includes a catalog of events called force majeure that are
supposed to meet the requirements to be considered within that category,
which - it suggests - must be examined (for inclusion or not) by the parties to
adjust them to their needs or conveniences. Therefore, the immediate and
fundamental result of the successful invocation of force majeure is, precisely,
the relief of the party that makes use of it from fulfillment of the agreed
obligation or obligations and the consequent liability for damages.

32 Pilar Perales Viscasillas & David Ramos Muiioz, CISG & Arbitration, 10 SPAIN
ARB. R. (MADRID) 63 (2011).

33 HARDSHIP AND FORCE MAJEURE IN INTERNATIONAL COMMERCIAL CONTRACTS: DEALING
WITH UNFORESEEN EVENTS IN A CHANGING WORLD (Fabio Bortolotti & Ufot Dorothy
ed., Kluwer L. Int'l 2018).

34 CHRISTOPH BRUNNER & BENJAMIN GOTTLIEB, COMMENTARY ON THE UN SALES LAwW
(CISG) (Kluwer L. Int'1 2019).

35 A landmark document on this issue is Opinion No. 7 of the CISG Advisory
Council (point 3.1), published in 2008. In 2009, the Belgian Court of Cassation
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rendered by international arbitral tribunals tend to affirm the
applicability of article 79’s.3¢6 However, which scenarios amount
to an impediment under article 79 and what remedies are to be
granted is still subject to dispute.

It is worth briefly noting the difference between the two cases
of exemption from contractual liability. For many arbitration
awards, force majeure is associated with circumstances that make
it impossible to fulfill the obligations in the form and manner
originally agreed. The excessive onerousness (hardship) can
admit such fulfilment, but only by bearing a financial cost or
sacrifice of such magnitude that it breaks the economic balance of
the contract.3”

Finally, it is also important to emphasize that both UNIDROIT
PICC and PECL, albeit deemed ‘soft’ law instruments, must be
used as gap-fillers and are an invaluable supplemental source for
the interpretation of the CISG.

V. CONCLUSION

Given the advantages offered by the CISG for resolving
disputes in international arbitrations, there are indeed incentives
for invoking its application, even in commercial disputes
involving contractors from countries that are not signatories of
the Convention.

In international arbitrations where the contracting parties
have agreed to submit to local legislation without reservation, the
application of the CISG could be invoked even if it involves a party
from a non-signatory State. The selected country (to whose law
the parties have submitted) must be a member of the Convention.
The solution would be similar if the local legislation (of the
member country) is applicable as a consequence of the conflict
rules of private international law. This 'indirect’ application of the

was one of the first national courts to follow such approach (case of sale of
steel tubes for scaffolding).

36 Ingeborg Schwenzer, Force Majeure and Hardship in International Sales
Contracts, 39 VICTORIA U. WELLINGTON L. REV. 709 (2009).

37 Among others, see ICC Awards Cases No. 9479 (2001), No. 15051 (2014) and
No. 15610 (2014) in Bulletins Vol. 12, No. 2; Vol. 25, No. 2; and Vol. 25 No. 1,
respectively, of the International Court of Arbitration (ICC).
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CISG could only be blocked if the member State has made the
declaration set forth in Article 95 of the Convention.

International arbitration has come to the rescue of the CISG,
which has suffered a recurrent contractual exclusion by trading
parties who prefer to impose submission to local laws that they
consider more favorable or closer to their interests. Empirical data
show an inclination by international arbitrators to apply the CISG
in a large number of disputes, many of which involve defenses
based on force majeure or hardship. Most arbitration panels and
authors are inclined to recognize the inclusion of these exemptions
from contractual liability within the scope of Article 79 of the CISG.

In international arbitrations involving contracts that are silent
on situations that could be classified as force majeure or excessive
onerousness (hardship), or that have stipulated a deficient
national legislation or conflicting precedents, the application of
the CISG offers harmonized contractual solutions or remedies. In
fact, the application of the CISG can also be beneficial if the parties
have agreed to specific clauses for resolving situations that have
given rise to disputes, because the Convention also serves as tool
for interpreting them.

Both UNIDROIT PICC and European PECL should be considered
as supplementary rules to the CISG, particularly because they
contemplate and regulate cases of force majeure and excessive
onerousness (hardship), with some peculiarities, but which seek a
balance.
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