
[image: ]








COLLEGE OF LAW

FALL 2022

JD

FIRST WEEK ASSIGNMENTS











[bookmark: _Hlk107312081]LAW 5000  U01 -  Contracts
Professor Scott Norberg

First Week Assignment

Please read pages 1-41 in the casebook, David G. Epstein, et al., Cases and Materials on Contracts: Making and Doing Deals (West Academic Publishing 6th ed. 2022).  In addition, in connection with the casebook reading on Sources of Modern Contract Law, please read the following provisions in the supplement, Steven J. Burton & Melvin A. Eisenberg, Contract Law Selected Source Materials Annotated: Restatement (Second) of Contracts § 1; Uniform Commercial Code §§ 2-102, 2-105(1), and 1-103; and United Nations Convention on Contracts for the International Sale of Goods Articles 1(1), 2, 3(2), 6.  Be sure to brief the case and be prepared to discuss the questions in the reading.

LAW 5000 U02 – Contracts 
Professor Tawia Ansah

First Week Assignment

See attached document for your assignment.




LAW 5000 U10 -  Contracts
Professor Kerri Stone 

First Week Assignment

CONTRACTS Course 5000 Section C
Professor Kerri L. Stone
Florida International University College of Law
Fall 2022
Mondays and Tuesdays from 8:00 – 9:50 PM
RDB Room 2008 

 Course Description 

This is a course about promises. We all make promises—to a landlord to pay the rent, to an e-bay merchant to pay for an item, to a family member to attend a party, to a charity to make a donation, to a lender to repay a loan. All promises, however, are not created equal. Some promises create legal obligations, some moral obligations, and some create both moral and legal obligations. Certain promises have legal consequences. Those are promises that, once made, may be enforced in the courts. If we make a promise and renege, the other party (the promisee) may bring a lawsuit and the court may hold us responsible for the obligation we assumed. It is the availability of legal recourse that makes a binding commitment more than just a promise; it makes that promise a contract.

In this course, we will discuss what kinds of promises create legally enforceable contracts. To do so, we will discuss contract formation (offer and acceptance) and the doctrine of consideration (bargained-for exchange). We will also study some of the defenses that make a contract unenforceable. After learning how a binding contractual obligation can arise, we will discuss the parties’ performance of a contract and when failure to perform might be excused. We will also discuss the remedies available to a promisee when the promisor reneges or breaches/does not perform.
Throughout the course, I will be exposing you to contract principles that we are learning as they exist in other countries’ jurisprudence. We will also be exploring the formation, role, and functioning of contracts in a globalized society and economy, and studying the coverage and some provisions of the United Nations Convention on the International Sale of Goods and the Unidroit Principles of International Commercial Contracts. You will understand that lawyers operate in many ways to serve clients, including as advisors, planners, drafters and advocates. Understanding and weighing both the law and the reality of the client’s situation are very important to the lawyer’s effective performance of these tasks.           
            Unless otherwise instructed, you should always have read and prepared the assignment for the current class day. This means that if class ends and we have not finished an assignment, you are responsible for reviewing it as well as reading ahead for the next class. You may be called upon to talk about any part of what we left off on or what has been assigned for the current day. 
Please note: CB = Casebook; RST = Restatement (Second) of Contracts; UCC = Uniform Commercial Code; CISG = United Nations Convention on Contracts for the International Sale of Goods; and UNIDROIT = UNIDROIT Principles of International Commercial Contracts. Syllabus is subject to change. 
Class 1:
CB 1-41 

Class 2: 
CB 43-95; RST §§ 1, 17, 27, 344-347, 359(1), 360; UCC §§ 2-102; 2-103; 2-104, 2-105; CISG Articles 1(1), 2, 3(2), 6, 28, 46(1)











LAW 5100 RVC - Criminal Law
Professor Megan Fairlie 

First Week Assignment

Criminal Law FWA

Dressler & Garvey 8th edition (2019). ISBN-13 9781647086251

NOTE: In an effort to save students money, we will NOT be using the (2022) 9th edition. Students who purchase this more recent (and more expensive) edition will be responsible for determining the applicable reading and obtaining any assigned material that is not included in the 2022 book.

Assignment 1: 
· Ch. 1 Introduction (A)-(E)
· Supplemental Materials on Canvas
 
· Ch. 2 Principles of Punishment (B)(1): The Queen v. Dudley & Stephens 

Assignment 2: 

      MPC §1.02 (annex) 
· Ch. 2 Principles of Punishment (B)(2): People v. Du (both cases)  

LAW 5259 U10 - Intro International & Comp Law 
Professor Manuel Gomez 

First Week Assignment




LAW 5501 U01 - Constitutional Law 
Professor Thomas Baker 

First Week Assignment

Constitutional Law Section A
Fall Semester 2022
Professor Baker

For the first class meeting, Thursday, August 18:

· Access the course on Canvas and familiarize yourself with that platform and that content the week before classes. See generally FIU Student Guide to Canvas.

· Read and admire the CONSTITUTION OF THE UNITED STATES.

· Read the Preface in the ROTUNDA & GRESSMAN casebook. Prepare pages 1-44 in the casebook.

· Read the Preface to STORM CENTER now and the read rest of the book before the end of September. 

During the Semester, we will cover Chapters 1-6 & 8, but we will skip some material in Chapter 1. The standing assignment is to stay 30-pages-plus-one-principal-case ahead of where we leave off each session. Sign-up sheets for presenting cases in class are available in the Chapter Modules on Canvas. We need students to sign up to present cases in Chapter 1 ASAP — before classes begin — for the first week. A Memorandum on How to Present a Case is available on Canvas. Additional sign-ups for later chapters will be posted later on Canvas. If you have problems signing up to present a case, contact Katie Miesner (kmies001@fiu.edu).
Case presentations, class participation, and 36-hour quizzes will inform my discretion to adjust your course grade one increment up or down (e.g., B+ up to A- or A down to A-). See Academic Policies and Regulations § 1004. Your course grade will consist of a comparative constitutional law essay (10%) available on Canvas and due November 18, 2022, and a final examination (90%) that will consist of multiple-choice questions on December 12, 2022.
· Before attending class, complete the FIU “P3 app.” Follow those online directions (https://panthersprotectingpanthers.web.app/main-menu).

· Class will begin at 10:30 a.m. and end at approximately 12:20 p.m.

· Do not enter the front door late, i.e., if I have begun to teach; enter through the back door and take a seat there, so as not to disturb the class.

· Regular class attendance is expected. See Academic Policies and Regulations §§ 501-502. Missing an occasional class is understandable and unremarkable. But if you expect to miss more than the occasional class, send me an email with an explanation.

· Do not wear a hat during class.







LAW 5501 U02 - Constitutional Law 
Professor Elizabeth Foley 

First Week Assignment

PLEASE NOTE:  LAPTOPTS/TABLETS MAY NOT BE USED IN THIS CLASS. Please silence your phones. 
The following page numbers correspond to the required casebook, Barnett & Blackman, Constitutional Law: Cases in Context (4th ed. 2021). 
· Class 1 (Thursday, Aug. 18):   INTRODUCTION TO THE CONSTITUTION & DECLARATION OF INDEPENDENCE: Peruse (lightly) and admire the Constitution, pp. xxxiii-xlix of the Barnett casebook. Also read pp. 3-30 of the casebook (up to Section 6—“The Federalist Papers”). 

· Class 2 (Friday, Aug. 19):  INTRODUCTION TO THE BILL OF RIGHTS:  Read pp. 44-60 of the casebook. Also read Barron v. Baltimore, pp. 142 (beginning in Section D --“Did the BOR Apply to the States?”) to 147. 


LAW 5501  U10 -  Constitutional Law 
Professor Juan Gomez 

First Week Assignment

Week 1, Chapters 1 and 2
Week 2, Chapters 3 and 4

LAW 5700 U01 -  Torts 
Professor Amber Polk 

First Week Assignment

CASEBOOK: Prosser, Wade, and Schwartz’s Torts: Cases and Materials, 14th ed.
ISBN: 978-1-68467-407-7

August 16: Fault-based liability, Prosser 1-15

August 17: Intentional torts: Prima facie case, Prosser 17-41





LAW 5700 U02, U10 -  Torts 
Professor John Erwin 

First Week Assignment

· Class 1: Pages 3 - 24 of the DHB text book, Chapter 1 from the Restatement, and the "How to Brief a Case" reading that will be on Canvas. 

· Class 2: Pages 27 - 44 of the DHB text book and pages 10 - 23 of the Restatement.


LAW 5792  U01, U02, U03, U04, U05, U10  -  Legal Skills & Values I  
Professors Marci Rosenthal/Yordanka Delionado/Erin Loeb/Rima Mullins/Ila Klion/Margaret Brenan Correoso

First Week Assignment

LSV I -- All sections 

Assignments for the First Week 

Class 1:

1. In your textbook (Christine Coughlin et al., A Lawyer Writes (3d ed. 2018)), read the Introduction (pp. xix-xx) and Chapter 1 (“How Attorneys Communicate”). 

2. On the FIU Law Library website, read the following materials, available under the Professionalism Standards tab:

· Oath of Admission to The Florida Bar
· The Florida Bar Creed of Professionalism
· Rules Regulating The Florida Bar:
· Rule 4-1.1:  Competence
· Rule 4-1.3:  Diligence
· Rule 4-8.1:  Bar Admission and Disciplinary Matters
· Rule 4-8.4:  Misconduct

Note:  To locate the assigned Florida Bar materials, click on the “Professionalism Standards” tab of the Henry Latimer Professionalism library guide on the FIU Law Library’s website.  To access the assigned Florida Bar Rules, which are located in Chapter 4 of the Rules Regulating the Florida Bar, click first on “Florida Bar Rules” on the Professionalism Standards page, and then on Chapter 4 under “View Individual Chapters.”

3. Recommended reading:  Suzanne E. Rowe, Legal Research, Legal Writing, and Legal Analysis:  Putting Law School into Practice, posted in the modeules on your LSV professor’s Canvas course page.

Class 2:

1. In your textbook (Christine Coughlin et al., A Lawyer Writes (3d ed. 2018)), read pp. 33-34 in Chapter 3 (“Reading for Comprehension”). Skim Chapter 3.2 (“Reading Judicial Opinions,” pp. 45-59). 

2. Carefully read the Comprehensive Course Syllabus and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with information about accessing these documents.




LAW 6010 U01 -  Sales   
Professor Scott Norberg

First Week Assignment

Please 1) read Assignment 1 (pp. 1-21) in the casebook, Daniel Keating, Sales: A Systems Approach (Wolters Kluwer 7th ed. 2020); 2) complete the Module for Week 1 on Canvas (this entails two video lectures and several Learn and Practice items in CasebookConnect); and 3) be prepared to discuss Problems 1.1, 1.2, 1.7, and 1.8 on pp. 21-25 of the casebook and be prepared to discuss them in class.

LAW 6038 U01 -  Financial Technology Law  
Professor Marc Powers 

First Week Assignment

No assignment.


LAW 6051  U02 -  Secured Transactions 
Professor Jorge Esquirol 

First Week Assignment

No assignment.

LAW 6060 U01 -  Business Organizations 
Professor Jorge Esquirol

First Week Assignment

No assignment.


LAW 6103  U01 – International Criminal Law     
Professor Charles Jalloh 

First Week Assignment

No assignment.






LAW 6105 U01 -  Death Penalty Law  
Professor Julianne Hill 

First Week Assignment

Aug 25, 2022 – Introduction and Seminal Cases
·       Chapter 1 – Introduction to Capital Punishment, pp. 3-9
·       PDF: People v. Manuel Babbitt 
·       PDF: DPIC Death Penalty Overview graphic 
·       PDF: Florida Death Penalty Overview graphic 
·       Chapter 6 – Modern Death Penalty Statutes, pp. 75 – 87
·       PDF: Gregg v. Georgia, 428 U.S. 153 (1976) (selected excerpt only) 
·       PDF: Woodson v. North Carolina, 428 U.S. 280 (1976) (selected excerpt only) 
 All chapters are from the required course textbook: 
LINDA E. CARTER, ET AL., UNDERSTANDING CAPITAL PUNISHMENT LAW (4TH ED. 2018).
Carolina Academic Press: Durham, North Carolina
ISBN: 9781531008567

LAW 6112  U01 -  Crim Pro Investigation
Professor Eric Carpenter 

First Week Assignment

For Thursday, Aug. 18, read the class syllabus, read the motivated reading excerpt, and skim the social psychology excerpt (get a sense of the theories). These materials are in this Google Drive: https://drive.google.com/drive/folders/12o48pUrOy5tDPB4qDJvFsv1DEGoL5KZ_?usp=sharing 
Once class starts, we will use Canvas. Skim Understanding Criminal Procedure (UCP) §§ 1.01-02, 1.03[A-B], and Chapter 3; read UCP Chapters 4 and 5. In addition, watch the standards of review lecture, read the standard of review materials, and read Miller v. Fenton, all available in the Google Drive. This is a lot but do this prep because we are going to start the class running. 
 For Friday, Aug. 19, read 91-118 and 119-23 in the casebook (skip dog sniffs). A few days before class, I will send out an email with students who will be on call for certain parts of each case. 
 Let me know if you have trouble accessing the materials in Google Drive. 

LAW 6116 U10 -  White Collar Crime
Professors Jeffrey Cox and Mark Hunter 

First Week Assignment

No first week assignment.  
LAW 6263 U01 -  Int'l Human Right Law
Professor Tawia Ansah 

First Week Assignment

See attached document for your assignment.



LAW 6264 U01 - Immigration Law
Professor Juan Gomez 

First Week Assignment

Students will be contacted directly.

LAW 6302  U01 -  Federal Courts
Professor Howard Wasserman 

First Week Assignment

Go to fiufedcourts.blogspot.com
LAW 6316  U01 -  Int'l Commercial Arbitration
Professor Eduardo Palmer/ Richard Lorenzo 

First Week Assignment

Textbook: Gary B. Born, International Commercial Arbitration Cases and Materials, 3rd Ed., ISBN 9781543804249, Aspen Publishing. 

Wednesday, August 17, 2022, Chapter One, Introduction to International Arbitration, Sections A & B.
Thursday, August 18, 2022, Chapter One, Introduction to International Arbitration, Sections C-G. 
Both Days: The New York Convention




LAW 6330  U01 -  Evidence
Professor Howard Wasserman 

First Week Assignment

Go to fiuevidence.blogspot.com

LAW 6330  U02 - Evidence
Professor Eric Carpenter 

First Week Assignment

For Thursday, Aug. 18: Read the class syllabus and “Introduction to Evidence” (in the "evidence pack") and watch the Introduction to Evidence PowerPoint lecture. All of these are available in this Google Drive: https://drive.google.com/drive/folders/10z-b7dB3L-kXSjYRHYKq7mqeDKNgBtN3?usp=sharing Once the course starts, we will be using Canvas. In addition, skim State v. Mitchell, the first case in Evidence in Context; read FRE 102, 1102; read FRE 601, 602, 701, 704; read Understanding Evidence (UE) ch. 23, §24.06 (through [A]); read FRE 901(a), (b)(1); read UE §§ 26.07, 27.08, 28.01. 
 For Friday, Aug. 19: read “The Role of Arguments at Trial” (chapter 1 of Trial Advocacy: Inferences, Arguments and Techniques by Moore, Bergman, and Binder), available in the Google Drive. 
LAW 6350  U10 -  Law & Procedure: US & Florida
Professor Raul Ruiz 

First Week Assignment

The first assignment for the Law & Procedure: U.S. & Florida class is:
Week of 8/15/2022:  Introduction
	Topics Covered: (1) Course Introduction
	Assignments for First Class:
(1) Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.”
(2) Read the Syllabus.
(3) Be ready to succeed on the bar exam!



LAW 6361  U01 -  Pre-Trial Practice
Professor Scott Fingerhut 

First Week Assignment

Pretrial Practice
 
Wednesday, August 17, 2022 (FIRST LECTURE)
 
From our course text, Pretrial Advocacy: Planning, Analysis, and Strategy (Fifth Edition), please read Chapter 1 (“The Pretrial Advocate’s World”).  Note: You are permitted to purchase an e-copy of this text, if available and you prefer.
 
From the Rules Regulating The Florida Bar, read the Preamble to Chapter 4 (“A Lawyer’s Responsibilities”).
 
Please also read the Preamble and Scope of the American Bar Association’s Model Rules of Professional Conduct.
 
Read as well, from the Guidelines for Professional Conduct of Trial Lawyers Section of The Florida Bar, their Creed of Professionalism, Preamble, and General Principles.
 
And finally, please also read: 

-- from In re: Aldo A. Pina, pages 1-38 of this court order; 

-- this lawyer's Florida Bar disciplinary history, which you may access here and here; and 

-- this complaint in The Peninsular Florida District Council of The Assemblies of God, Inc., v. Brave Church of Miami, Inc. et al.
 
Thursday, August 18, 2022 (SECOND LECTURE)
 
From our course text, carefully read the entire case files (both civil and criminal; downloadable either in full or section-by-section) and review (familiarize yourself with) all Exemplary Forms and Additional Materials.  TO ACCESS THESE MATERIALS: First, click here.  Make sure you are on "Access For Others" and Pretrial (Fifth Edition).  Second, enter the following password: PreTrOtKD$.  Here is where you will find our Case Files, Exemplary Forms, Movies, and Additional Materials. 

Also, please review the analytics legal/litigation services offered as per these websites:

https://pro.bloomberglaw.com/legal-analytics/
https://www.clio.com/blog/legal-analytics/
https://premonition.ai
https://lexmachina.com
~   ~   ~
 
Notes: In Pretrial Practice, laptops are permitted solely for the purpose of engaging in our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covered in lecture.  










LAW 6363  U01, U02, U03, U10, U11, U12 -  Trial Advocacy
Professors Scott Fingerhut/Abbe Logan/ Abraham Laeser/ Andrea Ricker Wolfson/Anthony Hevia/Ari Goldberg/

First Week Assignment

Trial Advocacy
 
Monday, Tuesday, and Wednesday, August 15-17, 2022 (FIRST PRACTICE SECTIONS)
 
Students will be given an “Introduction to the Courtroom” by their practice section coach.
 
No advance preparation is required.
 
All materials will be provided to you either in or before class. 
 
Dress for this and all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  If students have any questions about what "appropriate courtroom attire" means, please email me promptly (at fingerhut@fiu.edu).

Note: Unless expressly permitted by me, Trial Ad practice sessions, like class lecture, are No Laptop learning environments.  
    
Thursday, August 18, 2022 (FIRST LECTURE)
 
ALL STUDENTS must come to class prepared to stand and deliver (WITHOUT NOTES) a favorite/meaningful passage (from any song, movie, poem, book, etc.) and also be prepared to explain its personal significance.  The passage selected MUST approximate 10 seconds long.
 
To serve as your TRIAL NOTEBOOK for the semester, students MUST have with them in class a letter- or legal-sized EXPANDING FILE POCKET (your preference; sample here), with to-be-labeled manila file folders (sample here) placed within.  Prepare to amass roughly two 12-inch stacks of materials this term.
 
From our primary course text, Fundamental Trial Advocacy (Third Edition), please read CHAPTER 1 (“The Best Way to Learn Advocacy”) and CHAPTER 2 (“Lawyers, Judges, & Juries”).  Note: You may purchase an e-copy of this course text if you prefer.
 
From our secondary course text, Florida Trial Objections (Sixth Edition), and Online Sunshine, here, please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages covering Fla. Evid. Code ss. 90.402, 90.401, and 90.403.  Note: You must purchase a hard copy of this course text, not an e-copy.
 
From the Rules Regulating The Florida Bar, please read from Chapter 4 (Rules of Professional Conduct) both the PREAMBLE (“A Lawyer’s Responsibilities”) and all of RULE 4-3 (“Advocate”).
 
Dress for this and all future class lectures is APPROPRIATE LAW SCHOOL ATTIRE.
 
Note: Class lecture, too, is a No Laptop learning environment, unless expressly permitted by the professor.
~   ~   ~

LAW 6372  U10 - Adv Appellate Advocacy 
Professor Ila Klion

First Week Assignment

No assignment.

LAW 6425  U10 -  Construction Law
Professor Larry Leiby

First Week Assignment

1  -- Preparation for Construction
Sections 1:12 through 1:16; 2:1, 2:2, 2:7, 2:12, 21:2 and 21:3, Florida Construction Law Manual.     Florida Statutes 489.128 and 768.0425

Learning Points:

Introduction to becoming a construction lawyer

Owner investigation and viewpoint of the Owner in the construction process

Construction and Design Licensing authority and jurisdiction

Distinction between Contractor License requiring competency and occupational license tax

Effect of arbitrary discretion in licensing

Disciplinary action for contractors

The effect of contracting without a required license

Potential statutory remedies for persons harmed by an unlicensed contractor

Cases:

1 Fluor Enterprises, Inc. v. Revenue Div., Dept. of Treasury, 477 Mich. 170, 730 N.W.2d 722
(Mich. 2007).

2 Martinez v. Goddard, 521 F.Supp.2d 1002 (D. Ariz. 2007) 

3 Florida Home Builders Ass'n v. St. Johns County, 914 So.2d 1035 (Fla. 5th DCA 2005) 

Leslie Miller, Inc. v. State of Arkansas, 352 U.S. 187, 77 S.Ct. 257 (1956)

Godshalk v. City of Winter Park, 95 So.2d 9 (Fla. 1957)  

 D&L Harrod, Inc.v. U.S. Precast Corp., 322 So.2d 630 (Fla. 3rd DCA 1975)

 Alfred Karram, III, Inc. v. Cantor, 634 So.2d 210 (Fla. 4th DCA 1994)

 Earth Trades, Inc. v. T&G Corp., 108 So.3d 580 (Fla. 2013)

 In re Hebert, 2011 WL 351667 (Bkrptcy. E.D. La. 2011)

 Home Constr. Mgmt. v Comet, Inc., 125 So.3d 221 (Fla. 4th DCA 2013)

 Camejo v. Department of Bus. & Prof. Reg., 812 So.2d 583 (Fla. 3rd DCA 2002)

 RTM Gen. Contractors, Inc. v. G/W Riverwalk, LLC, 893 So.2d 583 (Fla. 2nd DCA 2004)

 Hunt v. Department of Prof. Reg., CILB, 444 So.2d 997 (Fla. 1st DCA 1983)

 Jonas v. Florida Dept. of Bus. and Prof. Regulation, 746 So.2d 1261 (Fla. 3rd DCA 2000)


LAW 6430 U01 - Wills and Trusts 
Professor Eloisa Rodriguez-Dod

First Week Assignment
WILLS AND TRUSTS First Week Assignment – Fall 2022
Professor Eloisa C. Rodriguez-Dod

Marty-Nelson, Rodriguez-Dod, Richmond, Litman, and Maurer, FLORIDA WILLS, TRUSTS, & ESTATES CASES AND MATERIALS, Carolina Academic Press (4th ed. 2020), ISBN #978-1-5310-0884-0 ("Casebook"). 

	01
Monday
08/15 
	Probate and Gross Estates;  Surviving Spouses
	Chapter 1, pages 19-27 in Chapter 2, all the statutes referenced in the beginning of Chapter 1, and Fla. Stat. §§731.103; 732.101; 732.102; and 741.211.

	02
Tuesday 8/16
	Intestate Estates
	Re-read pages 19-22 and read pages 27-43 in Chapter 2 and Fla. Stat. §§731.103; 731.201 (“Beneficiary”), (“Child”), (“Collateral Heir”), (“Descendant”), (“Heirs”), (“Parent”); 732.101; 732.102; 732.103; 732.104; 732.107; and 732.611.





LAW 6460  U10 -  Land Use Planning & Control
Professor Dennis Kerbel

First Week Assignment


LAW 6471  U01 -  Environmental Law
Professor Mario Loyola

First Week Assignment
Class 1 (Thursday Aug 18)
Salzman, Environmental Law & Policy, pp. 1-31

Class 2 (Friday Aug 19)
Salzman, Environmental Law & Policy, pp. 31-46
Vicki Been, “Locally Undesirable Land Uses in Minority Neighborhoods,” 103 Yale L.J. 1383, 1383-1406 (1994).


LAW 6520  U10 -  Administrative Law
Professor Taleed El-Sabawi

First Week Assignment


LAW 6561  U10 -  Securities  Law Enforcement
Professor Jeffrey Cox, Mark Hunter

First Week Assignment

1. Securities Law Enforcement:

· Brief history of the SEC its purposes and organization topic on    SEC website (available at www.sec.gov/about/what-we-do)
· [image: ]SEC Chairman Mary Shapiro Speech at Northwestern University School of Law (November 9, 2020) (available at http://www.sec.gov/news/speech/2010/spch110910mls.htm)
· [image: ]SEC Director of Enforcement Robert Khuzami Speech to the Society of American Business Editors and Writers (SABEW) (available at http://www.sec.gov/news/speech/2010/spch031910rsk.htm)
· Securities & Exchange Commission’s Enforcement Manual Sections 1 &2 (pp. 5- 32) (available at http://www.sec.gov/divisions/enforce/enforcementmanual.pdf)



LAW 6574  U01 -  International Intell Property
Professor Julia J Osei-Tutu

First Week Assignment


LAW 6584  U10 -  Election Law
Professor Michael Valdes

First Week Assignment


LAW 6600  U01 - Federal Income Tax
Professor Jose Gabilondo

First Week Assignment

FIRST WEEK ASSIGNMENT FOR FEDERAL INCOME TAX

Dear Class:

Welcome to Federal Income Tax.  Before our first class on Monday August 15th at 2:00 pm, please:
1. Read my introductory comments below.
2. Register on the TWEN site for this course, open as of Monday August 8th, 2022.  
3. Download and carefully read the Syllabus; pay special attention to the Course Learning Outcomes and the excerpts from the Tax Reader.
4. Read parts II, III, and IV in Chapter I of our casebook (Burke and Friel, 12th edition).
5. Take a stab at the problem in part 1 of Chapter 1.
6. Then review the problem solution discussed in Part V of Chapter 1.
7. Inflation: On TWEN, go to the Inflation folder under the syllabus and skim Revenue Procedure 2021-45 with updated marginal rates and inflation adjustments.  
8. Given the extraordinarily high rate of inflation, ask yourself whether the adjustments in Revenue Procedure 2021-45 adequately mitigate the effect of inflation on taxpayers.  How is inflation calculated for the purpose of these annual adjustments? (hint: Google it).
9. In the casebook, read Appendix 1 on researching tax law.
10. Review the five Chapter 1 handouts on TWEN.
We will probably spend the entire first week on Chapter 1.  

JG


Introductory comments to the course

Federal income tax law differs from first year courses and upper-level common law courses in some important ways, including (i) the scope of Congress’ taxing power, (ii) the statutory nature of federal income tax law, (iii) the autonomy of federal taxation vis-à-vis other sources of law, and (iv) the historic emphasis on economic rather than moral reasoning.  Although most of the examples in the course deal with the taxation of natural people, i.e. human beings, rather than corporations, most of the principles covered in this course also apply to business entities.

Constitutionality

The Supreme Court has liberally construed Congress’ Constitutional taxing power, hence our course raises few constitutional questions about federal income tax.  (The same is not true about state tax law.)  

Sources of federal tax law

Unlike the common law classes with which you are familiar, tax is pervasively statutory.  Title 26 of the United States Code is the primary source of law.  Statutory interpretation often requires “constructing” a particular subsection in the larger context of related statutory provisions.  For an example of the type of active reading involved in statutory construction (and legal reading generally), consult the schematic in TWEN for 26 U.S.C. §483.  In addition to the statute, federal cases matter a great deal – both cases from Article III courts like the district court and the Article I Tax Court.  Federal adjudication – you can think of this as “tax common law” because it involves rule-making through judicial decisions – has produced many of the important doctrines which have come to be codified statutorily, e.g. the tax benefit rule and the claim of right doctrine.

Structural independence of tax law   

Tax law is a relatively independent area of law, informed but not bound by commercial standards, state law, and even other forms of federal law.  Though similar to generally accepted accounting principles (GAAP), tax accounting may deviate from GAAP accounting.  As you would imagine from your study of the Supremacy Clause, federal tax law trumps state law.  So, for example, state law determinations of domicile do not control the concept under Title 26 of a “tax home.” Moreover, federal tax determinations do not generally depend on other federal law determinations.  So, being a “nonresident alien” for tax purposes differs from the meaning of that phrase for purposes of federal immigration law. 

Economic versus normative reasoning

Finally, unlike any of your other courses, raising revenue is the primary goal of the tax statute.  This is not to say that tax law does not powerfully influence consumption and production decisions; it clearly does, and is intended to, but usually in an explicit and argued-for manner rather than by hiding the ball through unarticulated assumptions.  For example, historically taxpayers who ran illegal businesses were allowed to deduct their (illegal) business expenses when calculating their tax liability, just as with legal businesses.  This comment from Senator Williams, who managed the adoption of what came to be the 1913 Income Tax Act, explains why:

The object of the bill [to enact the first federal income tax] is to tax a man’s net income; that is to say, what he has at the end of the year after deducting from his receipts his expenditures or losses.  It is not to reform men’s moral character. (sic re: sexism)

Moralizing has, though, entered the tax code such that deductions for illegal activities are increasingly disallowed for so called “policy” reasons, e.g. §280E prohibiting the deduction of expenses in connection with the distribution of illegal drugs.  

Structure of course

Virtually every issue which we cover falls into one or – typically – more of five questions which are mapped on the Topic Map included as a TWEN exhibit for Chapter 1: 

· What is income?
· What is a deduction?
· When has the tax event occurred?
· Who is the taxpayer?
· What is the character of the tax item? (By “character” we mean that some types of income or loss are deemed to have a special nature, e.g. capital gain.)

Do not expect to understand what each item on the grid means.  The point is to demonstrate that federal income tax has a coherent “deep structure” to be revealed and integrated as the course progresses.  We will not cover all the items on this grid, but everything that we do will relate to one of these basic five questions.  
  
Course Materials

After experimenting with other introductory tax books, I have chosen what I consider the most student-friendly text, TAXATION OF INDIVIDUAL INCOME, Burke and Friel (12th edition).  Each chapter begins with vocabulary section, a statement of the learning objectives for the chapter, a citation list of the important statutory and regulatory sources of law, and a short – hornbook-like summary of the applicable law.  Then, the chapter presents the cases.

I hope that federal tax can be for you what it was for me: a class which helped me find my way in the law.  This interview with TaxProf Blog from years back tells you about my take on tax teaching and tax law generally http://taxprof.typepad.com/taxprof_blog/2007/04/jos_m_gabilondo.html.

Cheers.

Professor Gabilondo




LAW 6702  U01 -  Products Liability
Professor Ediberto Roman 

First Week Assignment


LAW 6710  U01 -  Family Law
Professor Ediberto Roman 

First Week Assignment


LAW 6710  U10 -  Family Law
Professor Cyra Choudhury


First Week Assignment
1. Wednesday: introduction to family law
2. Thursday: Casebook pages 1-20. 


LAW 6723  U10 -  Community Lawyering
Professor Karin Batista

First Week Assignment


LAW 6730  U10 -  Admiralty and Maritime Law
Professor Tyler Tanner

First Week Assignment

Read pages 3-51; Chapter 1, sections A-D from Textbook.
David W. Robertson, et al., Admiralty and Maritime Law in the United States (4th ed. 2020) (Carolina Academic Press).


LAW 6750  U01 - Professional Responsibility  
Professor Phyllis Kotey

First Week Assignment

Professional Responsibility

Chapter 1
Introducing Professionalism
and Legal Ethics

Chapter 2
I.  Introduction
II.  Defining the Practice of Law
III.  Creating the Lawyer-Client Relationship 
A. The Prohibition

LAW 6754 U01 -  PIWBP
Professor Rosario Lozada

First Week Assignment
Professional Identity and Well-Being Practices 
Welcome!  I look forward to working with each of you.  Note: the first week assignment and worksheet (due the first day of class) will also be posted as an announcement on the course Canvas page.  For our first class meeting, please complete the following:
Read (i) Self Mastery: The Pathway to Peak Performance and Well-Being in Law, 48 Sw. L. Rev. 207 (2019), available here and on Westlaw or Lexis; (ii) Untangling Fear in Lawyering: A Four-Step Journey Toward Powerful Advocacy (preface: pp. vii-xiii); and (iii) Difficult Conversations (preface: pp ix-xv).
 Watch Adam Foss, A Prosecutor’s Vision for a Better Justice System, available here. 
 Complete the worksheet (to be posted in the FWA Announcement on Canvas).  Bring your worksheet to our first-class meeting.  
 Thank you.  I hope you enjoy the rest of your summer.

LAW 6780  U01 -  Legal Analysis
Professor Louis Schulze Jr

First Week Assignment
(1)	On TWEN, sign-up for the “Legal Analysis” webcourse.  Read the entire syllabus.
(2) 	On the TWEN front page, I will post the assignment for the first day of class.  


LAW 6783  U01 -  Adv Legal Analysis
Professor Raul Ruiz

First Week Assignment
The first assignment for the Advanced Legal Analysis class is:

Week of 8/15/22:  Introduction

	Topics Covered: (1) Course Introduction

	Assignments for First Class:
(1) Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.”
(2) Be ready to succeed on the bar exam!



LAW 6797  RVC, RVD,  RVE, U01, U10, U11, U12 -  Legal Skills & Values III
Professors David Walter/Geannina Burgos Munizaga/Katryna Santa Cruz,/Bridgette Thornton/Johanna Sheehe/Rasheed Nader/Anika Hardmon/Perez Arra

First Week Assignment

For:	1.  LSV III courses for ALL MON/WED SECTIONS, and
2.  LSV III courses for ALL TUES/THURS SECTIONS
1.LSV III - ALL MON/WED SECTIONS
MONDAY, AUGUST 15
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information: 
(1) Course Information & Syllabus, 
(2) First Assignment, and 
(3) A Professional Development Handbook (re: cover letters and résumés); 
And further, 
(4) watch the short video about persuasive techniques.  
(Note: The readings listed above, along with the link to the video, will be emailed to the students registered for LSV III about August 11.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Monday, August 15, submit your draft Cover Letter & Résumé (via email to your Professor).
WEDNESDAY, AUGUST 17
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                   
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Monday, August 22. 
Before the beginning of our next class (Monday, August 22), submit your Final Cover Letter & Résumé (via email to your Professor).
***********************************
2.LSV III - ALL TUES/THURS SECTIONS
TUESDAY, AUGUST 16
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information:
(1) Course Information & Syllabus, 
(2) First Assignment, and 
(3) A Professional Development Handbook (re: cover letters and résumés); 
And further, (4) watch the short video about persuasive techniques.  
(Note: The readings listed above, along with the link to the video, will be emailed to the students registered for LSV III about August 11.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Tuesday, August 16, submit your draft Cover Letter & Résumé (via email to your Professor).
THURSDAY, AUGUST 18
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Tuesday, August 23. 
Before the beginning of our next class (Tuesday, August 23), submit your Final Cover Letter & Résumé (via email to your Professor).


LAW 6798  RVC/RVD -  ALR
Professor Ana Toft-Nielsen

First Week Assignment

No assignments.

LAW 6800  U10 - IAC 
Professor Gilberto Guerrero Rocca

First Week Assignment
1. Guerrero-Rocca, Gilberto A. “The Relevance of the CISG in Settling International Arbitration Claims Arising Due to COVID-19 in Absence of Force Majeure and Hardship Clauses” World Arbitration & Mediation Review (WAMR). 2021. Vol 13.2. (English version). 
(available at FIU CANVAS “Files”).  

1. Guerrero-Rocca, Gilberto A. “Las Ventajas de la CISG en Arbitrajes que Involucran Países No-Signatarios en tiempos de COVID-19” https://ciarglobal.com/arbitraje-internacional-al-rescate-de-la-cisg-en-tiempos-del-covid-19/  (En CASTELLANO). 

1. 

[bookmark: _MON_1719991713][bookmark: _MON_1719991734]CISG: 
1. visualCISG_booklet.pdf (legaldesignjam.com)


LAW 6800  U11 - IAC (International Arbitration Competition)
Professors Labgold

First Week Assignment

Reads the following attachments:



[bookmark: _MON_1719389088]            

LAW 6806  U10 -  LSV: LLM
Professor Christopher Kokoruda

First Week Assignment

Mon., Aug. 15:  Edwards (Fifth Edition) pp. 13-23 (the Structure of the Court Systems, the Functions of Trial and Appellate Courts, the Common Law Process)
Tues., Aug. 16:  Edwards (Fifth Edition) pp. 23-24 (the Weight of Authority)


LAW 6824  RVC -  Intl Legal Research
Professor Laura Reich

First Week Assignment


LAW 6936  U01 -  Seminars  ; Focused Topics in Employment
Professor Kerri Stone

First Week Assignment

Welcome to Focused Topics in Employment Discrimination Law.
Please note that this is a demanding class in which you will be expected to produce a multi-draft 25- page paper. Deadlines will be firm and frequent. Please ensure that you have adequate time this semester to put into this endeavor. 

You will need a basic working knowledge of Employment Discrimination Law to successfully complete this class, so if you have not taken one of the survey courses, you will need to put in extra work at the start of the semester. I will help you by providing foundational material in class and working with you individually, but it will be a fair amount of work to grasp the basics if you have not taken a survey course. Please read the following, which explains the course and gives you your first week’s assignment. Please also make sure that you understand the concept of plagiarism as it will apply to your work in this class. I am looking forward to seeing/meeting all of you. Start thinking about a paper topic if you’d like!

SEMINAR: FOCUSED TOPICS IN EMPLOYMENT DISCRIMINATION LAW
Professor Kerri L. Stone
Fall 2022
Mondays, 2:00-3:50 p.m.
RDB 1006
Office: RDB 2041
Phone: 305-348-1154
E-mail: kerri.stone@fiu.edu

I. GENERAL INFORMATION

A. Course Description:

This seminar will delve, in some depth, into certain precepts in the law of employment discrimination, including types of claims and coverage under federal anti-discrimination statutes, harassment, stereotyping, and accommodation. Specifically, the seminar will examine caselaw and scholarship that informs and animates these concepts and the discourse surrounding them. The seminar will continually revert to the central question of the role of federal antidiscrimination legislation and its comportment with the legislative and societal goals of inclusion, equality of opportunity, and diversity in the workplace. Questions of liability and whether it attaches in the presence or absence of invidiously discriminatory intent and discriminatory effect will be explored.
Throughout the seminar, we will read very well-researched and well-written articles. We will continually return to the questions of whether jurisprudence comports with legislative goals in the passage of these protective statutes and public/social policy interests, and what should and should not be within the statutes’ prohibitions. We will engage in detailed discussions of the material in class, and you will communicate with me about your research and drafts. Ultimately, through a thoughtful examination of caselaw, scholarship, and theory, you will inform and refine your own opinions on these matters and be able to conduct effective research, synthesize what you find with what you have learned, and articulate sound and thoughtful contributions to these evolving areas of law.
This course is largely about what I refer to as the “periphery of Title VII.” Title VII of the Civil Rights Act of 1964, the centerpiece of employment discrimination litigation, prohibits discriminatory treatment against individuals with respect to the terms and conditions of their employment when that treatment is “because of” protected class membership. Squarely within this prohibition are acts like firing or demoting someone where it can be shown via a clear demonstration (like a “smoking gun” admission) or even via a logical deduction (like a scenario in which context and circumstances versus more direct
evidence make it apparent) that protected class membership was the reason for the decision. Similarly, in sexual harassment cases, the harassment must, among other things, be “because of” the victim’s sex, whether that means that she was propositioned repeatedly or faced with a barrage of disparaging comments that reference her sex. In disparate impact cases, facially neutral policies and practices that confer a disparate or disproportionate impact on a protected class of individuals, are called into question, and will be actionable unless the employer can show that they are business necessities. Even if they are shown to be necessary, the defendant may still need to make the practice less intrusive, if there is a way to do so. The effect of the policy or practice on an individual is said to occur “because of” the individual’s protected class status, even though there is no intentional discrimination at play.
But what about scenarios that are significantly less clear? The law of Title VII is so relatively new and its jurisprudence so continually (and so slowly) evolving, that learning about and thinking about the next frontiers of discerning and capturing harm that befalls employees “because of” their sex or race or other protected class status, is more than just an exercise in musing. It is a chance to really think about the role that they might actually have in advancing or changing the law once they reach practice. On one hand, Title VII, as courts so frequently intone, is not a “civility code,” whereby every slight is actionable. On the other hand, in a world in which social science and psychology inform societal—and judicial—understandings of things like unconscious bias, one should not be so quick to deem a “because of” allegation as too attenuated.
Thus, we focus on the “periphery of Title VII”—those scenarios, cases, and doctrines that press and challenge the contours of the statute and the domain of that and whom it regulates. We talk about behaviors and issues that traverse the spectrum between that which is clearly covered by Title VII and that which is clearly outside its reach. So, for example, the Supreme Court has held that Title VII is violated when a woman is not selected for a promotion as a result of having been deemed by a decision maker as “too manly” in her appearance and affect to conform to the stereotype of a feminine, beautiful, polite, and deferential woman. But does that mean that subsequently, a woman who is not hired because she lacks a “Midwestern girl look” has a viable cause of action? What about a gay man who is harassed for being too effeminate and not conforming to the stereotype of a typical heterosexual male? Indeed, courts have varied in their responses to these and other related questions. To take another example, sexual harassment consisting of sexual overtures made toward a victim or of pejorative language directed at a victim that references her sex and is said to be “because of sex” and actionable. But workplace bullying that is “neutral” and evenly meted out, is wholly lawful, as is a certain amount of general vulgarity. What, however, about “gendered bullying,” whereby the standard for actionable harassment is clearly not met, although a woman is made to feel alienated or diminished in the workplace because of her sex, nonetheless? What about a situation in which a victim is forced to continually observe the harassment of another woman, but is not directly harassed, herself?
These issues are timely, interesting, and important. I look forward to discussing them with you.
B. Evaluation:
***Three things that you MUST know before you take this class.
1. This is a writing course, and I take great pleasure in working closely with students on their research and writing. I will happily answer any questions and address any concerns that you have during the semester, both during my regularly scheduled office hours and by appointment. However, I consider plagiarism to be among the most serious offenses that a law student can commit, and I will treat it as such immediately upon encountering it in a draft or in a final paper. In this class, with no exceptions, every instance of plagiarism will be dealt with as required. Plagiarism is the use of the exact words or phrasing of another (any other, including but not limited to a scholar, a judge, or another student) without showing quotations and citing the source. Plagiarism is also the use of the idea of another without proper attribution/citing to the source. See generally Debbie Papay-Carder, Note, Plagiarism in Legal Scholarship, 15 U. TOL. L. REV. 233 (1983); Jaime S. Dursht, Judicial Plagiarism: It May Be Fair Use But Is It Ethical?, 18 CARDOZO L. REV. 1253 (1996). I highly recommend that you review these articles to avoid any confusion as to what is and what is not plagiarism. Again, I am always on hand to consult about these matters as well, and I anticipate that there will be no problems in this area.
2. Good and thorough class preparation is essential to doing well in this class. I expect that each student, irrespective of what he or she is writing about, will have read for and attend each class. After your final grade has been calculated, I may raise or lower it by one grade (e.g., from B to B+, or B+ to B). I am much more apt to do this in a seminar like this one than I would be in a regular class because of the small size and discussion-based nature of the class. Students who evince consistent and thoughtful preparation may have their grades increased, and students who evince a failure to do the required reading may have their grades decreased, irrespective of how often they participate in the discussion. Facility with this material and background knowledge in this area cannot be faked.
Please keep in mind that I as a teacher, look forward to acknowledging preparation and meaningful participation and attentiveness to class discussions by making these things operate to enhance students’ grades.
3. You are required to attend at least 85% of scheduled class hours. . Attendance in this class is governed by Section 501 of the Academic Policies and Regulations of the College of Law; please read this section very carefully. Please note that you should not inform me of a planned absence UNLESS Section 501 requires you to do so. Please follow ALL instructions in Section 501, should you wish to invoke it in any manner.

Your performance in this seminar will be primarily based on the completion of a substantial research paper and the formal presentation of your research findings to the class. You will also be required to engage in consistent class participation. Please see a more specific description of these evaluative criteria below.
1. Research Paper (70%): You will be required to prepare a comprehensive research paper on a topic of your choosing. The paper must be an approximately 25 page double spaced word processed pages, inclusive of footnotes, written in times new roman 12-point font, with pages consecutively numbered at the bottom, fully-justified, and with one inch margins on all sides. It must include thorough research outside of class materials.
You will be required to adhere to the attached research timetable.
2. Presentation/Interactive Participation in others’ Presentations (30%): You will be required to develop a 15-minute presentation on your research topic. There will then be a 10-minute question/answer and feedback session following your presentation. This presentation will educate the class as to the more nuanced aspects of topics that it has already studied and hone others’ perspectives on and reactions to your view and work. By presenting your research topic, you will also receive feedback from the class, which should assist you in polishing your final written product.
Presentations are meant to provoke questions and comments from other students so that students may collaborate on their work by exchanging helpful questions and thoughtful feedback. Your grade will thus also incorporate an evaluation of your performance as an attentive and helpful audience member during others’ presentations.
Once you have selected your paper topics, I will assign you a presentation date.
WEEK 1 READING:
 Ricci v. DeStefano, 557 U.S. 557 (2009). · Sandra F. Sperino, Into the Weeds: Modern Discrimination Law, 95 NOTRE DAME L. REV. 1077 (2020). · Charles A. Sullivan, Making Too Much of Too Little?: Why "Motivating Factor" Liability Did Not Revolutionize Title VII, 62 ARIZ. L. REV. 357 (2020).

PAPER TOPICS
Your paper is required to be a research paper that touches upon a topic we discuss in class and incorporates outside research. I am happy to be of assistance to you as you choose a topic. You are welcome to tackle subjects that have been written about before, as long as your perspective and research is fresh and original, and you provide citation/attribution wherever it is needed. You are responsible for knowing what’s out there. You should scan the syllabus and course description for issues of interest to you and do some preliminary research on caselaw and scholarship that will aid you. You are welcome to write a case comment on a specific case that you find or examine and weigh in on a circuit split or an issue of first impression.
Tips for picking a topic:
∙ Think about topics and issues that you already care about or have an interest in.
∙ Do a thorough search of what’s out there; you don’t want to write something that’s already been written! Don’t be discouraged if you hit dead ends. This process takes time.
∙ Look at the assigned readings. Comb the footnotes of articles and look for citing references and histories in the cases. Read some of the unassigned notes in the textbook; there are hundreds of unwritten articles in there!
∙ Stay on top of current events. What legislation is being passed right under our feet? What cases are being heard soon that are of interest to you? Read the oral argument transcripts and press coverage of popular cases. Can you develop a theory or an argument better than the attorneys did? Can you take an issue in a different direction or view it through a different lens?
∙ If you’re still stuck, play around on Westlaw or Lexis. Type in search terms that interest you, and see where they take you. Hop from cases to articles to statutes. Read footnotes and cited sources. See where those take you. Track your “research trail.” Your topic is at the end of it.
WRITING THE RESEARCH PAPER: SOURCES
1) Heather Meeker, Stalking the Golden Topic: A Guide to Locating and Selecting Topics for Legal Research Papers, 1996 Utah L. Rev. 917.
2) Eugene Volokh, Writing a Student Article, 48 J. Legal Educ. 247 (1998)
3) http://www.ll.georgetown.edu/guides/seminar_papers.cfm
I look forward to working with all of you this semester.


LAW 6936  U02 -  Caribbean Law Seminar
Professor Phyllis Kotey

First Week Assignment

Chapter 1:  Introduction to Law and Legal Systems the Commonwealth Caribbean

Advanced 
Advanced Externship Orientation Module 

Criminal, Civil and Judicial Externship Module 



LAW 6936  U03 - Seminars 
Professor Manuel Gomez 


First Week Assignment

For the first week of class, read the following: 
1. Textbook, pages 1-8.
1. L. M. Friedman, Introduction, in Impact: How Law Affects Behavior 1-6 (Harvard U. Press, 2016)
1. M. Galanter & M. Gómez, Waiting for Mendeleev: The Tangle of Indigenous Law, FIU L. Rev. (2014)
1. M. Galanter, Indigenous Law and Official Law in the Contemporary United States (1981)
 
Except for the textbook, which the students will have to purchase, all the other readings will be available on the Canvas course page.


LAW 6936  U10 - Seminars
Professor Robert Downing

First Week Assignment


LAW 6943 U01 -  Immigration Clinic
Professor Juan Gomez

First Week Assignment


LAW 6945  RVC -  Criminal Externship Placement
Professor Phyllis Kotey

First Week Assignment

Chapter 1:  Introduction to Law and Legal Systems the Commonwealth Caribbean

Advanced 
Advanced Externship Orientation Module 

Criminal, Civil and Judicial Externship
Module 


LAW 6948  U10 -  Business Tech Clinic
Professor John Little

First Week Assignment


LAW 6949 RVC -  Civil Externship Placement
Professor Phyllis Kotey

First Week Assignment

[bookmark: _Hlk108770791]Chapter 1:  Introduction to Law and Legal Systems the Commonwealth Caribbean

Advanced 
Advanced Externship Orientation Module 

Criminal, Civil and Judicial Externship
Module 


LAW 6949  RVD -  Civil Externship Placement
Professor Michelle Mason

First Week Assignment


LAW 6950  U01 -  Law Review: Board of Editors
Professor Lisa Davis, Eric Carpenter

First Week Assignment

[bookmark: _Hlk108796922]Read and Acknowledge the FIU Law Review Constitution, Bylaws, Credit Requirements documents. Complete or provide prior certification of completion of Chosen First Name Policy Training.



LAW 6956  U01 -  Law Review: Senior Members
Professor Eric Carpenter,Lisa Davis

First Week Assignment

Read and Acknowledge the FIU Law Review Constitution, Bylaws, Credit Requirements documents. Complete or provide prior certification of completion of Chosen First Name Policy Training.

LAW 6957  U01 -  Law Review: Staff
Professor Eric Carpenter,Lisa Davis

First Week Assignment

Read and Acknowledge the FIU Law Review Constitution, Bylaws, Credit Requirements documents. Complete or provide prior certification of completion of Chosen First Name Policy Training.

LAW 6984  RVC -  Judicial Externship Placement
Professor Phyllis Kotey

First Week Assignment

[bookmark: _Hlk108770727]Chapter 1:  Introduction to Law and Legal Systems the Commonwealth Caribbean

Advanced 
Advanced Externship Orientation Module 

Criminal, Civil and Judicial Externship
Module 


LAW 7200  U10 – US Law I
Professor Rodolfo Pittaluga 

First Week Assignment


LAW 7303  U10 -  Florida Civil Practice
Professor Jose Rodriguez 

First Week Assignment

Read pages 3-58 from:

Florida Civil Procedure Cases and Materials
ebook from FIU Law Library via Carolina
Academic Press at https://lexisdl.com/library/fiu/title/530
0865



LAW 7364  U01 -  Advanced Trial Advocacy
Professor Harold Smith

First Week Assignment

Advanced Trial Advocacy

Tuesday, August 16, 2022 (FIRST PERFORMANCE)
 
Each student will present a five (5) minute Opening Statement.  The case -- which may be civil or criminal -- is about a fight between two (2) high school students on campus.  You must fill in all of the other facts.  I will be looking for presence, poise, a persuasive theory, a memorable theme, and the use of words that help the listener to see the action.
 
Advocacy Drills will also be performed in this session.  You must memorize the Pledge of Allegiance for use in one drill.  Other materials will be distributed.
 
Dress for this and all performance sessions is appropriate courtroom attire.
 


Thursday, August 18, 2022 (FIRST LECTURE)
 
In our main course text, Trial Advocacy: Planning, Analysis & Strategy, students must read and outline Chapter 2 -- Persuasion Principles (do NOT include in your outline the Checklist; Principles of Civility, Integrity, and Professionalism; Judicial Expectations; Trial Fundamentals; Managing Nervousness; Visual Emphasis; Pick Persuasive Language; Ethical Considerations; and the Checklists at the end of the chapter).  Please also read and outline Chapter 3 -- Case Theory and Theme Development (do NOT include in your outline the Checklist on pages 59-61).  Students shall turn in a copy of their outlines at the beginning of class.
 
In our supplemental text, Florida Trial Objections, please read pages 5-7 (Speaking Objections), 9-11 (Trial Objections, 116-117 (Irrelevant), and 148-149 (Prejudicial or Inflammatory).
 
Write one (1) page listing 12 commercial tag lines (for example, “Just Do it,” by Nike).  Students shall turn in a copy of their work at the beginning of class.
 
Lastly, please watch this video of Professor Bryan Stevenson, founder and executive director of the Equal Justice Initiative, speaking to the American Bar Association General Assembly at the ABA annual meeting in Chicago.  After watching the video, write a report commenting on Professor Stevenson’s storytelling, passion, poise, theme, and persuasiveness.  At the top of all work that you turn in to me, please place your name, date, Advanced Trial Advocacy, and the assignment (i.e. Stevenson speech).  Students shall turn in a copy of their paper at the beginning of class.
 
Dress for this and all lecture sessions is appropriate law school attire.
 
~   ~   ~   ~

LAW 7930 U01 -  Special Topics
Professor Cyra Choudhury

First Week Assignment


LAW 7930  U10 -  Special Topics; Franchise Law
Professor Adam Wasch

First Week Assignment

No assignment.

LAW 7930  U11 -  Special Topics
Professor Hillary Metz

First Week Assignment


LAW 7930  U11 -  Trademark & GI
Professor Julia Oseitutu

First Week Assignment
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FIRST WEEK ASSIGNMENT



Texts:



1. Knapp, Crystal, Prince, Problems in Contract Law, 9th Edition. – required.



2. Knapp, Crystal, Prince, Rules of Contract Law, Statutory Supplement (Aspen) 2017-2018 (earlier version is fine) – required.



3. Brian Blum, Contracts: Examples and Explanations (7th Edition or other) (Aspen) – optional/recommended.





Please read Chapter 1 in its entirety for the first class.  Attempt to brief the first two cases:



· Allen v. Bissinger & Co.

· Meyer v. Uber Technologies, Inc.



For the second class, please read Chapter 2, Section A: Mutual Assent.  We will cover the following cases:



· Ray v. Eurice Bros.

· Lonergan v. Scolnick.

· Normile v. Miller.



Be sure to read all the notes before and after each case.
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First Week Assignment-August 17-18, 2022

Welcome to IICL Fall 2022. We will begin our semester with a discussion on the relevance of international law through five recent stories reported by different media outlets. As with many international law-related topics, some articles have political underpinnings, but we are going to stay away from politics and remain focused on the law (this will be also the case during the rest of the semester).



Your main assignment is to read each article, take notes, and reflect on the following three questions:



1. How relevant is international law in each case?

2. What is the relationship between domestic and international law in each case?

3. What are the main factors that boost or hinder the effectiveness of international law in each case?



Once you have done all of the above, you have to write a short reflection paper (SRP) with your thoughts about each question (for each article), and also with a brief comment about which role —if any— do you think international law will have in your professional career. The SRP is due on Sunday August 21, 2022, via Canvas®. After you have submitted your SRP, you will be randomly assigned to read and comment (anonymously) someone else’s SRP by Sunday August 28, 2022.  This first SRP exercise is worth 5% of the total grade.



List of articles:



1. Oliver Telling and Leo Lewis, “The sultan, his family and a $15bn dispute over oil

in Malaysia”, The Financial Times, 17 July 2022

<https://www.ft.com/content/0f4b655d-ef28-446a-8e3c-37090ef138da>

2. Jared Gans, “More than 40 countries support Ukraine’s efforts to hold Russia

accountable for violating international law”, The Hill, 13 July 2022

<https://thehill.com/policy/international/3557471-more-than-40-countries- support-ukraines-efforts-to-hold-russia-accountable-for-violating-international- law/>

3. Molly Quell, “European rights court slams Italy for mistreatment of child refugee”, Courthouse News Service, July 21, 2022
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<https://www.courthousenews.com/european-rights-court-slams-italy-for- mistreatment-of-child-refugee/>

4. Isabella Kaminski, “Brazilian court world’s first to recognize Paris Agreement as human rights treaty”, Climate Change News, July 7, 2022

<https://www.climatechangenews.com/2022/07/07/brazilian-court-worlds-first- to-recognise-paris-agreement-as-human-rights-treaty/>

5. Ana Swanson, “Companies Brace for Impact of New Forced Labor Law”, The New

York Times, June 22, 2022

<https://www.nytimes.com/2022/06/22/us/politics/xinjiang-uyghur-forced- labor-law.html>



(July 21, 2022)
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The heirs to the last ruler of Sulu have seized state-owned energy assets in a lawsuit that dates back to colonial Britain.





Oliver Telling in Singapore and Leo Lewis in Tokyo, July 17, 2022



It is an unlikely setting for a legal fight over a British colonial holdover. But at lunchtime last Monday, a bailiff walked into a serviced office building in the Avenue John F Kennedy in central Luxembourg to serve an asset seizure notice on two subsidiaries of one of the biggest energy companies in the world, Petronas.



It was a stunning salvo in a $15bn legal battle that centres on a Malaysian state about 11,000km away, and involves descendants of a former sultan, a land deal with British colonialists, a publicity-shy London-based litigation fund and a dispute 144 years in the making.



That same afternoon, the bailiff, appointed by claimants in the Philippines, visited the headquarters of nine banks dotted around Luxembourg, handing financiers across the European tax haven the same demand to freeze the accounts of the two Luxembourg-based subsidiaries — Petronas Azerbaijan (Shah Deniz) and Petronas South Caucasus.



Unless Malaysia acknowledges the legitimacy of their claims, say the claimant’s lawyers, there will be more seizures of state-owned assets like Petronas in the coming weeks. Other units from the company’s vast global business network or even insolvent state investment fund 1MDB could be a target. When word of what was happening in Europe reached the Petronas headquarters in Malaysia — the twin 452m-high glass towers that dominate the Kuala Lumpur skyline — a terse statement from the company confirmed the delivery of the saisie-arret and vowed to fight for its assets.



The case, which until now has attracted little international attention, centres on competing claims over the oil-rich Malaysian state of Sabah. The eight claimants say they are the heirs of Jamalul Kiram II, the last formally recognised sultan of Sulu, a small archipelago in the nearby Philippines. For several years they have been seeking compensation for the land that they say their ancestor leased to a British trading company before the discovery of vast natural resources in Sabah. The heirs, backed by a London law firm, have been bankrolled by a UK investment fund, Therium, in a litigation process that has now cost in excess of $10mn.



Petronas, whose business generates 11 per cent of Malaysian government revenues, was only dragged into the case with the seizures on Monday. The proceedings have been described by legal experts as one of the most unusual international arbitration disputes in history.



It does not seem to have a precedent, says Colin Ong QC, a prominent arbitration lawyer not involved in the case. “No one could have predicted 144 years ago that an agreement signed in Borneo during British colonial times would give rise to such a dispute today.”







In February, an arbitrator acting in France, Gonzalo Stampa, ruled in favour of the sultan’s heirs and found that Malaysia, which inherited the obligations of the 1878 lease agreement upon securing independence from the UK in 1963, must pay them $14.9bn in compensation.

Arbitration was moved to Paris after an earlier proceeding presided over by Stampa in Spain was annulled by the Madrid high court, following Malaysia’s complaint that it had not been properly served with documents.



Malaysia is appealing against Stampa’s ruling and has condemned the case as an attack on its sovereignty. Some Malaysians have even questioned whether the claimants are the genuine heirs of the Sulu sultan.



A day after the seizures, a Paris judge suspended the enforcement of the $14.9bn award until the appeal is concluded. This prompted Kuala Lumpur to declare that the award could no longer be enforced anywhere in the world. But independent legal experts and a Spanish PR company, Estudio de Comunicación, which is representing Malaysia in Europe, confirmed that the suspension only applies in France.



Although the arbitrator made his decision in February, the Malaysian government was caught off guard by the asset seizures in Luxembourg and by the prospect that they could now continue elsewhere. The move sparked panic in Kuala Lumpur, with two Malaysian MPs seeking an emergency debate in parliament and the government announcing plans to launch a Sulu “task force”.



The Sulu heirs’ representatives argue they were pushed to take these measures after Malaysia refused to engage. Paul Cohen, lead counsel for the claimants and a lawyer at London-based 4-5 Gray’s Inn Square, says litigation was the “final resort”.



“More than one Malaysian government refused to respond to our clients’ direct approaches in the past few years,” Cohen says. “Given that the Malaysian government knew who they were, and knew every aspect of a 140-year-old contract, this was clearly a tactic to freeze off confrontation and resolution.”



Bankrolling the sultan’s heirs

The award could also deliver a windfall for London-based investor Therium, which according to multiple people close to the case is backing the Sulu heirs financially. The cost of pursuing arbitration cases over a number of years represents a substantial financial gamble on the outcome of each case, and would typically run into tens of millions of dollars. The eight descendants, who live in the Philippines, are not wealthy and include several retirees according to their representatives.



The litigation fund, which says it has raised $1.1bn to finance various cases since it was founded in 2009, declined to comment. In the past, it has publicly backed less geopolitically sensitive cases, such as last year’s high-profile appeal against the wrongful conviction of UK Post Office workers.







The case has come at a critical time for Malaysia, which has had three prime ministers in as many years. The south-east Asian country has been embroiled in a political crisis since 2015, amid subsequent revelations that billions of dollars had been embezzled from 1MDB. Petronas, one senior Malaysian minister recently suggested, will be central to the government’s efforts to rebuild the post-pandemic economy.



The state-owned enterprise has this year cashed in on soaring oil prices sparked by the war in Ukraine. In the first quarter, its pre-tax profits surged 114 per cent to $7.1bn compared to the same period in 2021. Zafrul Aziz, Malaysia’s finance minister, told the Financial Times in April that the boom in commodity prices could help Malaysia reduce its debt.



But additional seizures by the Sulu heirs could set back Malaysia’s recovery.



The present value of the Luxembourg holding companies seized by the Sulu heirs is unclear. In February, they liquidated a 15.5 per cent stake in Azerbaijan’s Shah Deniz offshore gasfield, previously valued at almost $2.3bn. Petronas said the proceeds from this sale were “repatriated”, but declined to comment on how much the subsidiaries are worth now.



As long as Malaysia refuses to accept the award, its debt to the claimants is likely to increase. For every year it goes unpaid, the money owed will increase by 10 per cent, it was decided in Paris.



Zafrul dismissed the significance of the French ruling in April. “The Malaysian economy size is RM1.5tn. The $15bn is about RM40bn . . . Our country, [will] we crash after [losing] that 3 per cent?” he asked sarcastically. He dismissed the claim as “a frivolous, no-basis case”.



Legal fight goes global

The case has touched a nerve in Malaysia, which has fended off claims to Sabah, a region measuring roughly 74,000 sq km with a population of almost 4mn, for decades. The Philippines, which lies to the north east, has a historical claim to the state that some politicians have continued to revive.



Jamalul Kiram II died in 1936 without leaving a direct heir, but since then a procession of Filipino citizens have made claims to the throne that for centuries ruled a region spanning modern day Malaysia and the Philippines. One man, Muedzul Lail Tan Kiram, reportedly still claims to be the living sultan of Sulu.



In 2013, the followers of one self-proclaimed heir arrived in Sabah to lead an invasion that plunged the normally peaceful corner of Malaysia into violent chaos. During the ensuing fight with security forces, at least 60 people were reported killed before the invaders — who numbered no more than 180 — retreated.



Up to that time, the claimants said Malaysia had paid them an annual stipend of $5,300, in recognition that they were relatives of the late sultan and successors of the 1878 agreement. After





the attack, Kuala Lumpur halted the payments, despite a former Malaysian attorney-general later acknowledging there appeared to be no evidence linking the armed invaders with the heirs who had been receiving the yearly fees.



In 2017, the descendants declared their intention to take legal action, a move that has reignited anxiety over Sabah in Malaysia and exposed Britain’s messy colonial legacy in the country.



“This case is the history of colonialism, with a twist,” says Elisabeth Mason, co-lead counsel for the claimants at 4-5 Gray’s Inn Square.



“Imagine that, instead of buying Manhattan for 60 guilders, Peter Minuit signed a perpetual lease,” says Mason, referring to the Dutch colonialist who acquired Manhattan Island from the Lenape Native Americans. “Surely by now, the Lenape tribe would have looked from Wall Street up Broadway to Lincoln Center and Central Park and concluded: ‘60 guilders isn’t anywhere near enough. It’s high time to renegotiate this deal.’



“That’s exactly what’s happened here,” she adds.



Malaysia has on several occasions attempted to shoot down the proceedings. It now says it has filed criminal proceedings against Stampa, who began the hearing in Spain but moved the case to France after it was annulled in Madrid. Stampa declined to comment. According to Ong, international law allows arbitration hearings to be relocated when they become “unduly difficult”.



Following the arbitrator’s ruling in February, independent lawyers were bemused by Kuala Lumpur’s decision to send “diplomatic notes” to every signatory of the New York Convention on enforcing arbitration awards, of which Malaysia is a member. Such a move, they said, suggested that Malaysia hoped it could influence foreign courts.



“How can that even be done?” asks Roger Chin, partner at Chin Lau Wong & Foo and president of the Sabah Law Society. Malaysia is “in a way [undermining] judiciaries’ independence by saying: ‘don’t look at it’. That is obviously quite wrong”.



A representative for Malaysia denied it was seeking to influence foreign courts but said the country was ‘taking every action it deems necessary to make known its position regarding the conflict. They added that the arbitration was not valid after Stampa’s appointment was overturned in Spain, and the award’s suspension in Paris is grounds for other countries to refuse its enforcement.



The right heir?

Stuck in the middle of the legal wranglings are the people of Sabah, Malaysia’s poorest state, where according to government data almost a fifth of the population lived below the poverty line in 2019. While those the FT spoke to were strongly opposed to the Sulu descendants’ claims, they also felt let down by the national government.





A revolving door that has delivered three governments in three years has impeded efforts to challenge the case, according to Chin. “With different attorneys-general and each one coming in without having served for a very long time, that really has an effect.”



The national government needs to bring the people of Sabah into the discussion, says Shari Jeffri, a banker who has been researching the region’s history for 20 years. He says he has historical records showing the land was never the Sulu sultan’s to lease in the first place, as it belonged to the sultan of Brunei.



“Why are [the Sulu heirs] bringing up the historical claim? I would rather the Malaysian government give the money to Sabah,” he adds. “We need the infrastructure.”



The claimants say they intend to dedicate a “sizeable percentage” of the proceeds to addressing issues in the region spanning the former sultanate of Sulu, including education, healthcare and housing.



The case has also reignited fears about the Philippines reopening its claim to Sabah. Its new president, Ferdinand Marcos Jr, is the son of the late dictator who once argued Sabah belonged to the Philippines.



“The arbitration ruling has given ordinary Filipinos [the idea that] they have a chance of success,” says Yong Teck Lee, former chief minister of Sabah. “Among ordinary Malaysians in Sabah, at the back of our mind is this anxiety.”



The most pressing issue for the government in Kuala Lumpur is how to prevent the Sulu heirs from hoovering up more of the state assets that form the backbone of the national economy.



The claimants’ lawyers warn that more state assets will be pursued unless a resolution is reached. “International law doesn’t let you pick and choose,” says Cohen. “Either Malaysia honours its international obligations, or it goes ‘full Russia’.”



“The seizure process is a rolling programme that is designed to meet our clients’ financial demands,” he adds. “But we hope Malaysia will see the cost of being a legal pariah state and come to terms.”



Additional reporting by Eleanor Olcott in Taipei This article has been amended since first publication
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Jared Gans	July 13, 2022



 International

by Jared Gans - 07/13/22 12:09 PM ET

Ukrainian soldiers run after a missile strike hit a residential area, in Kramatorsk, Donetsk region, eastern Ukraine, Thursday, July 7, 2022. Injured residents sat dazed and covered in blood. A crater was now the centre of the courtyard. Last week, the governor of the Donetsk oblast Pavlo Kyrylenko urged the province’s more than 350,000 remaining residents to flee to safer towns further West, saying that evacuating the region was necessary to save lives and allow the Ukrainian army to better defend towns against a Russian advance. Many refuse to leave the city. (AP Photo/Nariman El-Mofty, File)



The European Union, United States and more than 40 other countries issued a joint statement on Wednesday to back Ukraine in pushing for Russia to be held accountable for violating international law during its invasion of Ukraine.



The countries said that they are reiterating their support for proceedings to occur against Russia in the International Court of Justice, declaring that Russia had no legal basis to take military action against Ukraine. The statement said Russia is violating its international obligations by refusing to comply with a March order from the court to suspend its military operations in the country.



“We welcome once again Ukraine’s efforts to ensure that international law is respected and that the Court can fulfill its fundamental function of promoting the peaceful settlement of disputes,” the statement reads.



The statement said that the Genocide Convention, which was signed in the aftermath of World War II to prevent atrocities similar to those committed in the war from occurring again, “embodies the solemn pledge” to stop genocide and hold those who commit it responsible.



 Russia calls for US to respect its laws in Griner case Senators introduce bipartisan resolution

 recognizing Russian acts in Ukraine as genocide

Throughout Russia’s invasion of Ukraine, multiple acts of alleged Russian war crimes have been reported or documented. These crimes include the targeting of civilians and soldiers raping women.



The statement said parties to the Genocide Convention should be able to share with the international court their interpretation of the convention’s “essential provisions.”
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The statement argues that Russia should be required to provide “full and urgent reparation” to Ukraine for the damages it has suffered during the invasion as a result of Russia violating international law.



Tags European Union European Union Genocide Convention International Court of Justice

 International Court of Justice Russia Russia-Ukraine conflict Russia-Ukraine war Ukraine

 war crimes
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Molly Quell



A Gambian teenager at the center of the case was one of nearly 200,000 refugees who arrived in Italy by boat in 2016, making the dangerous trek across the Mediterranean Sea in a makeshift vessel.

The European Court of Human Rights in Strasbourg, France. (hpgruesen/Pixabay via Courthouse News)



STRASBOURG, France (CN) — Europe’s top rights court sided against Italy on Thursday in a case over migrant rights, criticizing Rome for jailing an underage refugee in an overcrowded adult detention center.



The European Court of Human Rights found that Italy had violated international law when, in 2016, it housed then-17-year-old Ousainou Darboe in an adult facility for months despite his lawyers arguing he should be placed in a center for unaccompanied minors.



The seven-judge panel cited a number of international treaties – including the European Convention of Human Rights, which created the court in 1959, as well as European Union law covering refugees, Italian laws regarding minors and the United Nations Convention on the Rights of the Child – all of which require minors to be housed separately from adults and for all refugees to be treated with dignity and respect.



“The Court concludes that he was subjected to inhuman and degrading treatment,” the judges said in their decision.

Darboe told the Italian authorities who took him into custody when he arrived on the Italian island of Sicily that he was a minor and was traveling without a guardian. Initially, he was housed in a center for other children, but after an examination by a doctor, he was moved to an adult facility. He was transferred to the migrant reception center in Cona in northern Italy, housed with 1,400 adults in a space designed to accommodate 542 people. Human rights organizations have long taken issue with the facilities, pointing out that they are overcrowded and lack basic necessities, including heat and hot water.



Lawyers working on Darboe’s behalf initially filed a complaint in Italian courts before ultimately asking the Strasbourg-based European Court of Human Rights to intercede. In February 2017, the court ordered Italy to transfer Darboe to a facility for minors and he was moved to another center four days after that decision.
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In that ruling, the court was critical of Italy’s decision to use the Greulich and Pyle method to determine the teenager’s age, rather than relying on his identity paperwork. The method uses X-rays of hand bones to determine age but has been criticized for its unreliability.

Thursday’s ruling says the method “is based on standards calibrated on citizens of the United States of European origin born between the two wars, with very different characteristics from the African populations to which the applicants belong.”



Another teenager, Moussa Camara, who hailed from Guinea, was part of the initial lawsuit but has since disappeared so the court dropped his complaint.

The rights court has long been critical of how its member states treat underage migrants applying for asylum. It has repeatedly sided against countries that have housed minors with adults or kept children in detention facilities for too long. In a 2016 ruling, the court criticized Malta for failing to provide minors sufficient resources and in 2019 found Greece had repeatedly violated international law by housing underage migrants in unsafe and unsanitary conditions.



The court ordered Italy to pay Darboe 11,500 euros ($11,700) in damages and expenses.

[image: ]
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Isabella Kaminski	7 July 2022



Brazil’s Supreme Court has become the first in the world to recognise the Paris Agreement as a human rights treaty – a move with significant implications for national and international law.



The declaration was made as part of the court’s first climate change ruling, which ordered the Brazilian government to fully reactivate its national climate fund.

“Treaties on environmental law are a type of human rights treaty and, for that reason, enjoy supranational status. There is therefore no legally valid option to simply omit to combat climate change,” the ruling said.



The judgment last week was the culmination of a lawsuit filed two years ago against the Brazilian federal government by four political parties: the Workers’ Party, Socialism and Liberty Party, Brazilian Socialist Party and Sustainability Network.



They pointed out that the climate fund (Fundo Clima) set up in 2009 as part of Brazil’s

 national climate policy plan was inoperative in 2019; annual plans had not been prepared and money had not been disbursed to support projects that mitigate climate change.



The court held a public hearing in September 2020, which included scientists, academics and people representing civil society and Indigenous groups.



In the judgment, endorsed by ten out of 11 presiding justices, Justice Luís Roberto Barroso noted the huge increase in deforestation in the Brazilian Amazon in 2021 – a problem that has shown no sign of slowing down. Brazil is the world’s fifth largest carbon emitter and

 deforestation is its largest source of emissions.



The Supreme Court recognised the climate fund as the main tool available to cut Brazil’s emissions. Not using it was therefore a breach “by omission” of the national constitution, which requires the state to protect the environment for current and future generations.



The judgment notes that the government “hurriedly” resumed some of the climate fund’s activities after the legal challenge was filed, but not all. It ordered the state to properly reactivate the fund, prepare and present annual plans for allocating resources and disburse funds to projects.



The Brazilian government has been approached for comment.
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Brazil is one of the global hotspots for climate litigation outside the US, Australia and Europe, but this was the first case that had made it to the country’s Supreme Court.



The court has yet to rule on at least two other climate lawsuits. One calls for proper implementation of the Action Plan for Prevention and Control of Deforestation in the Amazon, a package of measures and financial directives agreed in 2004 by the federal government to combat Amazonian deforestation and degradation.



Another challenges the government’s failure to properly manage the Amazon Fund, a forest preservation initiative created in 2008. International funding for it has declined since the election of Jair Bolsonaro as president.



 On a mission: Evangelicals flock to the Amazon home of isolated tribes



The cases have all been brought by political parties because it is the only way allegations of fundamental rights breaches can be heard directly at the Supreme Court.



Caio Borges, law and climate portfolio manager at the Instituto Clima e Sociedade (iCS) in Brazil, told Climate Home that the court’s declaration that the Paris Agreement is a human rights treaty gives it legal status above national law. “So in future cases, if there is a challenge to a policy or a law in relation to the Paris Agreement, then the courts will apply this understanding and there will be a presumption that the government will need to demonstrate that the challenge law is not in conflict with [it].”



Coming in the same week as the US Supreme Court’s decision to hamper the power of its Environmental Protection Agency to regulate carbon emissions, the Brazilian ruling could also have implications outside its own borders.



Borges noted that human rights organisations had been unhappy with the final text of the Paris Agreement, which relegated explicit mention of human rights to the preamble. “So having a constitutional court qualifying the Paris Agreement as a human rights treaty may spur a global movement for the courts to follow suit in that recognition.”
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Ana Swanson	June 22, 2022



 Continue reading the main story

WASHINGTON — A sweeping new law aimed at cracking down on Chinese forced labor could have significant — and unanticipated — ramifications for American companies and consumers.



The law, which went into effect on Tuesday, bars products from entering the United States if they have any links to Xinjiang, the far-western region where the Chinese authorities have carried out an extensive crackdown on Uyghur Muslims and other ethnic minorities.



That could affect a wide range of products, including those using any raw materials from Xinjiang or with a connection to the type of Chinese labor and poverty alleviation programs the U.S. government has deemed coercive — even if the finished product used just a tiny amount of material from Xinjiang somewhere along its journey.



The law, called the Uyghur Forced Labor Prevention Act, presumes that all of these goods are made with forced labor, and stops them at the U.S. border, until importers can produce evidence that their supply chains do not touch on Xinjiang, or involve slavery or coercive practices.



Evan Smith, the chief executive at the supply chain technology company Altana AI, said his company calculated that roughly a million companies globally would be subject to enforcement action under the full letter of the law, out of about 10 million businesses worldwide that are buying, selling or manufacturing physical things.

“This is not like a ‘picking needles out of a haystack’ problem,” he said. “This is touching a meaningful percentage of all of the world’s everyday goods.”



The Biden administration has said it intends to fully enforce the law, which could lead the

U.S. authorities to detain or turn away a significant number of imported products. Such a scenario is likely to cause headaches for companies and sow further supply chain disruptions. It could also fuel inflation, which is already running at a four-decade high, if companies are forced to seek out more expensive alternatives or consumers start to compete for scarce products.



Failure to fully enforce the law is likely to prompt an outcry from Congress, which is in charge of oversight.
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“The public is not prepared for what’s going to happen,” said Alan Bersin, a former commissioner of U.S. Customs and Border Protection who is now the executive chairman at Altana AI. “The impact of this on the global economy, and on the U.S. economy, is measured in the many billions of dollars, not in the millions of dollars.”



Ties between Xinjiang and a few industries, like apparel and solar, are already well recognized. The apparel industry has scrambled to find new suppliers, and solar firms have had to pause many U.S. projects while they investigated their supply chains. But trade experts say the connections between the region and global supply chains are far more expansive than just those industries.



According to Kharon, a data and analytics firm, Xinjiang produces more than 40 percent of the world’s polysilicon, a quarter of the world’s tomato paste and a fifth of global cotton. It’s also responsible for 15 percent of the world’s hops and about a tenth of global walnuts, peppers and rayon. It has 9 percent of the world’s reserves of beryllium, and is home to China’s largest wind turbine manufacturer, which is responsible for 13 percent of global output.



Direct exports to the United States from the Xinjiang region — where the Chinese authorities have detained more than a million ethnic minorities and sent many more into government- organized labor transfer programs — have fallen off drastically in the past few years. But a wide range of raw materials and components currently find their way into factories in China or in other countries, and then to the United States, trade experts say.



Alejandro N. Mayorkas, the secretary of homeland security, said in a statement on Friday that his department was “committed to ending the abhorrent practice of forced labor around the globe.”



“We must combat these inhumane and exploitative practices while ensuring that legitimate goods can enter at our ports and reach American businesses and consumers as quickly as possible,” he said.



The Chinese government disputes the presence of forced labor in Xinjiang, saying that all employment is voluntary. And it has tried to blunt the impact of foreign pressure to stop abuses in Xinjiang by passing its own anti-sanctions law, which prohibits any company or individual from helping to enforce foreign measures that are seen as discriminating against China.



Though the implications of the U.S. law remain to be seen, it could end up transforming global supply chains. Some companies, for example in apparel, have been quickly severing ties to Xinjiang. Apparel makers have been scrambling to develop other sources of organic cotton, including in South America, to replace those stocks.



But other companies, namely large multinationals, have made the calculation that the China market is too valuable to leave, corporate executives and trade groups say. Some have begun walling off their Chinese and U.S. operations, continuing to use Xinjiang materials for the China market or maintain partnerships with entities that operate there.



It’s a strategy that Richard Mojica, a lawyer at Miller & Chevalier Chartered, said “should suffice,” since the jurisdiction of U.S. customs extends just to imports, although Canada, the United Kingdom, Europe and Australia are considering their own measures. Instead of moving their operations out of China, some multinationals are investing in alternative sources of supply, and making new investments in mapping their supply chains.



At the heart of the problem is the complexity and opacity of the supply chains that run through China, the world’s largest manufacturing hub. Goods often pass through many layers of companies as they make their way from fields, mines and factories to a warehouse or a store shelf.



Most companies are well acquainted with their direct suppliers for parts or materials. But they may be less familiar with vendors that their primary supplier does business with. Some supply chains have many layers of specialized suppliers, some of whom may contract out their work to other factories.



Take carmakers, who may need to procure thousands of components, like semiconductors, aluminum, glass, engines and seat fabric. The average carmaker has about 250 tier-one suppliers but exposure to 18,000 other companies across its full supply chain, according to

 research by McKinsey & Company, the consultancy firm.



Adding to the complexity is reluctance by the Chinese authorities and some companies to cooperate with outside investigations into their supply chains. China tightly controls access to Xinjiang, making it impossible for outside researchers to monitor conditions on the ground, especially since the start of the coronavirus pandemic. In practice, that could make it too difficult for U.S. importers to maintain any ties to Xinjiang, since they won’t be able to verify that businesses there are free of labor violations.



Companies whose goods are detained at the U.S. border will have 30 days to give the government “clear and convincing evidence” that their products don’t violate the law. Mr. Bersin said it would likely take customs officials several years to build out a comprehensive enforcement system.



Still, the government has already started to ramp up its capacity for checking and detaining foreign goods.

John M. Foote, a partner in the international trade and practice group at Kelley Drye and Warren, said that U.S. Customs and Border Protection, which is responsible for inspecting and detaining goods at the ports, was undergoing a large expansion in staffing.



It has used $5.6 million to hire 65 new people this year for forced labor enforcement, and set aside an additional $10 million for overtime pay to handle detentions at its ports. For 2023, the White House has requested $70 million to create another 300 full-time positions, including customs officers, import specialists and trade analysts.



These amounts rival or exceed other government enforcement bureaus, such as the Office of Foreign Assets Control, which administers U.S. sanctions, and the Bureau of Industry and Security, which oversees export controls, Mr. Foote wrote in a note to clients.



Any company with a supply chain running through China has to consider the risk that its products could face scrutiny or detentions, he wrote, adding, “There is almost no company in the United States currently truly prepared for this type of enforcement.”
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PREÁMBULO



Los Estados partes en la presente   Convención,



Teniendo en cuenta los amplios objetivos de las resoluciones aprobadas en el sexto período extraordinario de sesiones de la Asamblea General de    las Naciones Unidas sobre el establecimiento de un nuevo orden económico internacional,



Considerando que el desarrollo del comercio internacional sobre la base de la igualdad y del beneficio mutuo constituye un importante elemento para el fomento de las relaciones amistosas entre los    Estados,



Estimando que la adopción de normas uniformes aplicables a los con- tratos de compraventa internacional de mercaderías en las que se tengan en cuenta los diferentes sistemas sociales, económicos y jurídicos contribuiría    a la supresión de los obstáculos jurídicos con que tropieza el comercio in- ternacional y promovería el desarrollo del comercio    internacional,



Han convenido en lo  siguiente:





Parte I	Ámbito de aplicación y disposiciones   generales

CAPÍTULO I	ÁMBITO DE APLICACIÓN



Artículo 1



1) La presente Convención se aplicará a los contratos de compraventa de mercaderías entre partes que tengan sus establecimientos en Estados diferentes:



a) cuando esos Estados sean Estados Contratantes;   o



1
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b) cuando las normas de derecho internacional privado prevean la aplicación de la ley de un Estado    Contratante.



2) No se tendrá en cuenta el hecho de que las partes tengan sus es- tablecimientos en Estados diferentes cuando ello no resulte del contrato, ni  de los tratos entre ellas, ni de información revelada por las partes en cual- quier momento antes de la celebración del contrato o en el momento de su celebración.

3) A los efectos de determinar la aplicación de la presente Conven- ción, no se tendrán en cuenta ni la nacionalidad de las partes ni el carácter civil o comercial de las partes o del    contrato.



Artículo 2

La presente Convención no se aplicará a las    compraventas:

a) de mercaderías compradas para uso personal, familiar o doméstico, salvo que el vendedor, en cualquier momento antes de la celebración del contrato o en el momento de su celebración, no hubiera tenido ni debiera haber tenido conocimiento de que las mercaderías se compraban para ese uso;

b) en subastas;

c) judiciales;

d) de valores mobiliarios, títulos o efectos de comercio y dinero;

e) de buques, embarcaciones, aerodeslizadores y   aeronaves;

f) de electricidad.



Artículo 3

1) Se considerarán compraventas los contratos de suministro de mer- caderías que hayan de ser manufacturadas o producidas, a menos que la   parte que las encargue asuma la obligación de proporcionar una parte sus- tancial de los materiales necesarios para esa manufactura o producción.



2) La presente Convención no se aplicará a los contratos en los que    la parte principal de las obligaciones de la parte que proporcione las mer- caderías consista en suministrar mano de obra o prestar otros servicios.



Artículo 4

La presente Convención regula exclusivamente la formación del con- trato  de  compraventa  y  los  derechos  y  obligaciones  del  vendedor  y  del



I. [bookmark: Capítulo_II_DISPOSICIONES_GENERALES]Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de Mercaderías	3





comprador dimanantes de ese contrato. Salvo disposición expresa en con- trario de la presente Convención, ésta no concierne, en particular:



a) a la validez del contrato ni a la de ninguna de sus estipulaciones,    ni tampoco a la de cualquier   uso;

b) a los efectos que el contrato pueda producir sobre la propiedad de las mercaderías vendidas.



Artículo 5

La presente Convención no se aplicará a la responsabilidad del vendedor por la muerte o las lesiones corporales causadas a una persona por las mercaderías.



Artículo 6

Las partes podrán excluir la aplicación de la presente Convención o,    sin perjuicio de lo dispuesto en el artículo 12, establecer excepciones a cualquiera de sus disposiciones o modificar sus    efectos.





CAPÍTULO II	DISPOSICIONES GENERALES

Artículo 7

1) En la interpretación de la presente Convención se tendrán en cuenta su carácter internacional y la necesidad de promover la uniformidad en su aplicación y de asegurar la observancia de la buena fe en el comercio internacional.

2) Las cuestiones relativas a las materias que se rigen por la presente Convención que no estén expresamente resueltas en ella se dirimirán de conformidad con los principios generales en los que se basa la presente Convención o, a falta de tales principios, de conformidad con la ley aplicable en virtud de las normas de derecho internacional    privado.



Artículo 8

1) A los efectos de la presente Convención, las declaraciones y otros actos de una parte deberán interpretarse conforme a su intención cuando la otra parte haya conocido o no haya podido ignorar cuál era esa intención.

2) Si el párrafo precedente no fuere aplicable, las  declaraciones  y otros actos de una parte deberán interpretarse conforme al sentido que les
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habría dado en igual situación una persona razonable de la misma condición que la otra  parte.



3) Para determinar la intención de una parte o el sentido que habría dado una persona razonable deberán tenerse debidamente en cuenta todas   las circunstancias pertinentes del caso, en particular las negociaciones, cua- lesquiera prácticas que las partes hubieran establecido entre ellas, los usos     y el comportamiento ulterior de las   partes.



Artículo 9

1) Las partes quedarán obligadas por cualquier uso en que hayan convenido y por cualquier práctica que hayan establecido entre ellas.

2) Salvo pacto en contrario, se considerará que las partes han hecho tácitamente aplicable al contrato o a su formación un uso del que tenían o debían haber tenido conocimiento y que, en el comercio internacional, sea ampliamente conocido y regularmente observado por las partes en contratos del mismo tipo en el tráfico mercantil de que se trate.



Artículo 10

A los efectos de la presente   Convención:

a) si una de las partes tiene más de un establecimiento, su estableci- miento será el que guarde la relación más estrecha con el contrato y su cumplimiento, habida cuenta de las circunstancias conocidas o previstas por las partes en cualquier momento antes de la celebración del contrato o en      el momento de su  celebración;

b) si una de las partes no tiene establecimiento, se tendrá en cuenta    su residencia habitual.



Artículo 11

El contrato de compraventa no tendrá que celebrarse ni probarse por escrito ni estará sujeto a ningún otro requisito de forma. Podrá probarse por cualquier medio, incluso por  testigos.



Artículo 12

No se aplicará ninguna disposición del artículo 11, del artículo 29 ni de  la Parte II de la presente Convención que permita que la celebración, la mo- dificación o la extinción por mutuo acuerdo del contrato de compraventa o la
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oferta, la aceptación o cualquier otra manifestación de intención se hagan por un procedimiento que no sea por escrito, en el caso de que cualquiera de las partes tenga su establecimiento en un Estado Contratante que haya hecho una declaración con arreglo al artículo 96 de la presente Convención. Las partes no podrán establecer excepciones a este artículo ni modificar sus  efectos.



Artículo 13



A los efectos de la presente Convención, la expresión “por escrito” comprende el telegrama y el   télex.



Parte II	Formación  del contrato

Artículo 14

1) La propuesta de celebrar un contrato dirigida a una o varias per- sonas determinadas constituirá oferta si es suficientemente precisa e indica   la intención del oferente de quedar obligado en caso de aceptación. Una propuesta es suficientemente precisa si indica las mercaderías y, expresa o tácitamente, señala la cantidad y el precio o prevé un medio para determinarlos.

2) Toda propuesta no dirigida a una o varias personas determinadas será considerada como una simple invitación a hacer ofertas, a menos que    la persona que haga la propuesta indique claramente lo contrario.



Artículo 15

1) La oferta surtirá efecto cuando llegue al    destinatario.

2) La oferta, aun cuando sea irrevocable, podrá ser retirada si su retiro llega al destinatario antes o al mismo tiempo que la oferta.



Artículo 16

1) La oferta podrá ser revocada hasta que se perfeccione el contrato    si la revocación llega al destinatario antes que éste haya enviado la aceptación.

2) Sin embargo, la oferta no podrá   revocarse:

a) si indica, al señalar un plazo fijo para la aceptación o de otro modo, que es irrevocable;  o

b) si el destinatario podía razonablemente considerar que la oferta era irrevocable y ha actuado basándose en esa    oferta.
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Artículo 17

La oferta, aun cuando sea irrevocable, quedará extinguida cuando su rechazo llegue al  oferente.



Artículo 18

1) Toda declaración u otro acto del destinatario que indique asenti- miento a una oferta constituirá aceptación. El silencio o la inacción, por sí solos, no constituirán  aceptación.

2) La aceptación de la oferta surtirá efecto en el momento en que la indicación de asentimiento llegue al oferente. La aceptación no surtirá efecto si la indicación de asentimiento no llega al oferente dentro del plazo que    éste haya fijado o, si no se ha fijado plazo, dentro de un plazo razonable, habida cuenta de las circunstancias de la transacción y, en particular, de la rapidez de los medios de comunicación empleados por el oferente. La acep- tación de las ofertas verbales tendrá que ser inmediata a menos que de las circunstancias resulte otra  cosa.

3) No obstante, si, en virtud de la oferta, de prácticas que las partes hayan establecido entre ellas o de los usos, el destinatario puede indicar su asentimiento ejecutando un acto relativo, por ejemplo, a la expedición de las mercaderías o al pago del precio, sin comunicación al oferente, la aceptación surtirá efecto en el momento en que se ejecute ese acto, siempre que esa ejecución tenga lugar dentro del plazo establecido en el párrafo  precedente.



Artículo 19



1) La respuesta a una oferta que pretenda ser una aceptación y que contenga adiciones, limitaciones u otras modificaciones se considerará como rechazo de la oferta y constituirá una    contraoferta.

2) No obstante, la respuesta a una oferta que pretenda ser una acep- tación y que contenga elementos adicionales o diferentes que no alteren sustancialmente los de la oferta constituirá aceptación a menos que el ofe- rente, sin demora injustificada, objete verbalmente la discrepancia o envíe una comunicación en tal sentido. De no hacerlo así, los términos del contrato serán los de la oferta con las modificaciones contenidas en la aceptación.

3) Se considerará que los elementos adicionales o diferentes relativos, en particular, al precio, al pago, a la calidad y la cantidad de las mercaderías, al lugar y la fecha de la entrega, al grado de responsabilidad de una parte   con respecto a la otra o a la solución de las controversias alteran sustan- cialmente los elementos de la   oferta.
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Artículo 20

1) El plazo de aceptación fijado por el oferente en un telegrama o en una carta comenzará a correr desde el momento en que el telegrama sea entregado para su expedición o desde la fecha de la carta o, si no se hubiere indicado ninguna, desde la fecha que figure en el sobre. El plazo de acep- tación fijado por el oferente por teléfono, télex u otros medios de comuni- cación instantánea comenzará a correr desde el momento en que la oferta llegue al destinatario.

2) Los días feriados oficiales o no laborables no se excluirán del cómputo del plazo de aceptación. Sin embargo, si la comunicación de acep- tación no pudiere ser entregada en la dirección del oferente el día del ven- cimiento del plazo, por ser ese día feriado oficial o no laborable en el lugar del establecimiento del oferente, el plazo se prorrogará hasta el primer día laborable siguiente.



Artículo 21

1) La aceptación tardía surtirá, sin embargo, efecto como aceptación  si el oferente, sin demora, informa verbalmente de ello al destinatario o le envía una comunicación en tal   sentido.

2) Si la carta u otra comunicación por escrito que contenga una acep- tación tardía indica que ha sido enviada en circunstancias tales que si su transmisión hubiera sido normal habría llegado al oferente en el plazo de- bido, la aceptación tardía surtirá efecto como aceptación a menos que, sin demora, el oferente informe verbalmente al destinatario de que considera su oferta caducada o le envíe una comunicación en tal sentido.



Artículo 22

La aceptación podrá ser retirada si su retiro llega al oferente antes que   la aceptación haya surtido efecto o en ese    momento.



Artículo 23

El contrato se perfeccionará en el momento de surtir efecto la aceptación de la oferta conforme a lo dispuesto en la presente Convención.



Artículo 24

A los efectos de esta Parte de la presente Convención, la oferta, la decla- ración de aceptación o cualquier otra manifestación de intención “llega” al
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destinatario cuando se le comunica verbalmente o se entrega por cualquier otro medio al destinatario personalmente, o en su establecimiento o dirección postal o, si no tiene establecimiento ni dirección postal, en su residencia habitual.



Parte III	Compraventa de mercaderías

CAPÍTULO I	DISPOSICIONES GENERALES

Artículo 25



El incumplimiento del contrato por una de las partes será esencial cuando cause a la otra parte un perjuicio tal que la prive sustancialmente de lo que tenía derecho a esperar en virtud del contrato, salvo que la parte que haya incumplido no hubiera previsto tal resultado y que una persona razonable de la misma condición no lo hubiera previsto en igual    situación.



Artículo 26

La declaración de resolución del contrato surtirá efecto sólo si se co- munica a la otra  parte.



Artículo 27

Salvo disposición expresa en contrario de esta Parte de la presente Convención, si una de las partes hace cualquier notificación, petición u otra comunicación conforme a dicha Parte y por medios adecuados a las circuns- tancias, las demoras o los errores que puedan producirse en la transmisión   de esa comunicación o el hecho de que no llegue a su destino no privarán      a esa parte del derecho a invocar tal    comunicación.



Artículo 28

Si, conforme a lo dispuesto en la presente Convención, una parte tiene derecho a exigir de la otra el cumplimiento de una obligación, el tribunal     no estará obligado a ordenar el cumplimiento específico a menos que lo hiciere, en virtud de su propio derecho, respecto de contratos de compraventa similares no regidos por la presente   Convención.



Artículo 29

1) El contrato podrá modificarse o extinguirse por mero acuerdo entre las partes.
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2) Un contrato por escrito que contenga una estipulación que exija   que toda modificación o extinción por mutuo acuerdo se haga por escrito     no podrá modificarse ni extinguirse por mutuo acuerdo de otra forma. No obstante, cualquiera de las partes quedará vinculada por sus propios actos      y no podrá alegar esa estipulación en la medida en que la otra parte se haya basado en tales  actos.



CAPÍTULO II	OBLIGACIONES DEL VENDEDOR

Artículo 30

El vendedor deberá entregar las mercaderías, transmitir su propiedad y entregar cualesquiera documentos relacionados con ellas en las condiciones establecidas en el contrato y en la presente    Convención.



Sección I.	Entrega de las mercaderías y de los    documentos

Artículo 31

Si el vendedor no estuviere obligado a entregar las mercaderías en otro lugar determinado, su obligación de entrega   consistirá:

a) cuando el contrato de compraventa implique el transporte de las mercaderías, en ponerlas en poder del primer porteador para que las traslade al comprador;

b) cuando, en los casos no comprendidos en el apartado precedente,   el contrato verse sobre mercaderías ciertas o sobre mercaderías no identifi- cadas que hayan de extraerse de una masa determinada o que deban ser manufacturadas o producidas y cuando, en el momento de la celebración    del contrato, las partes sepan que las mercaderías se encuentran o deben ser manufacturadas o producidas en un lugar determinado, en ponerlas a dispo- sición del comprador en ese   lugar;

c) en los demás casos, en poner las mercaderías a disposición del comprador en el lugar donde el vendedor tenga su establecimiento en el momento de la celebración del   contrato.



Artículo 32



1) Si el vendedor, conforme al contrato o a la presente Convención, pusiere las mercaderías en poder de un porteador y éstas no estuvieren clara- mente identificadas a los efectos del contrato mediante señales en ellas, mediante los documentos de expedición o de otro modo, el vendedor deberá enviar al comprador un aviso de expedición en el que se especifiquen las  mercaderías.
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2) El vendedor, si estuviere obligado a disponer el transporte de las mercaderías, deberá concertar los contratos necesarios para que éste se efec- túe hasta el lugar señalado por los medios de transporte adecuados a las circunstancias y en las condiciones usuales para tal    transporte.

3) El vendedor, si no estuviere obligado a contratar un seguro de transporte, deberá proporcionar al comprador, a petición de éste, toda la información disponible que sea necesaria para contratar ese    seguro.



Artículo 33



El vendedor deberá entregar las   mercaderías:

a) cuando, con arreglo al contrato, se haya fijado o pueda determinarse una fecha, en esa fecha;   o

b) cuando, con arreglo al contrato, se haya fijado o pueda determinarse un plazo, en cualquier momento dentro de ese plazo, a menos que de las circunstancias resulte que corresponde al comprador elegir la fecha; o

c) en cualquier otro caso, dentro de un plazo razonable a partir de la celebración del contrato.



Artículo 34



El vendedor, si estuviere obligado a entregar documentos relacionados con las mercaderías, deberá entregarlos en el momento, en el lugar y en la forma fijados por el contrato. En caso de entrega anticipada de documentos, el vendedor podrá, hasta el momento fijado para la entrega, subsanar cual- quier falta de conformidad de los documentos, si el ejercicio de ese derecho no ocasiona al comprador inconvenientes ni gastos excesivos. No obstante,   el comprador conservará el derecho a exigir la indemnización de los daños    y perjuicios conforme a la presente   Convención.





Sección II.	Conformidad  de  las mercaderías y pretensiones  de terceros

Artículo 35



1) El vendedor deberá entregar mercaderías cuya cantidad, calidad y tipo correspondan a los estipulados en el contrato y que estén envasadas o embaladas en la forma fijada por el    contrato.



2) Salvo que las partes hayan pactado otra cosa, las mercaderías no serán conformes al contrato a   menos:
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a) que sean aptas para los usos a que ordinariamente se destinen mercaderías del mismo  tipo;

b) que sean aptas para cualquier uso especial que expresa o tácita- mente se haya hecho saber al vendedor en el momento de la celebración     del contrato, salvo que de las circunstancias resulte que el comprador no confió, o no era razonable que confiara, en la competencia y el juicio del vendedor;

c) que posean las cualidades de la muestra o modelo que el vendedor haya presentado al  comprador;

d) que estén envasadas o embaladas en la forma habitual para tales mercaderías o, si no existe tal forma, de una forma adecuada para conser- varlas y protegerlas.



3) El vendedor no será responsable, en virtud de los apartados a) a

d) del párrafo precedente, de ninguna falta de conformidad de las mercade- rías que el comprador conociera o no hubiera podido ignorar en el momento de la celebración del  contrato.



Artículo 36

1) El vendedor será responsable, conforme al contrato y a la presente Convención, de toda falta de conformidad que exista en el momento de la transmisión del riesgo al comprador, aun cuando esa falta sólo sea manifiesta después de ese  momento.

2) El vendedor también será responsable de toda falta de conformidad ocurrida después del momento indicado en el párrafo precedente y que sea imputable al incumplimiento de cualquiera de sus obligaciones, incluido el incumplimiento de cualquier garantía de que, durante determinado período, las mercaderías seguirán siendo aptas para su uso ordinario o para un uso especial o conservarán las cualidades y características    especificadas.



Artículo 37



En caso de entrega anticipada, el vendedor podrá, hasta la fecha fijada para la entrega de las mercaderías, bien entregar la parte o cantidad que    falte de las mercaderías o entregar otras mercaderías en sustitución de las entregadas que no sean conformes, bien subsanar cualquier falta de confor- midad de las mercaderías entregadas, siempre que el ejercicio de ese derecho no ocasione al comprador inconvenientes ni gastos excesivos. No obstante,   el comprador conservará el derecho a exigir la indemnización de los daños    y perjuicios conforme a la presente   Convención.
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Artículo 38



1) El comprador deberá examinar o hacer examinar las mercaderías   en el plazo más breve posible atendidas las    circunstancias.



2) Si el contrato implica el transporte de las mercaderías, el examen podrá aplazarse hasta que éstas hayan llegado a su destino.



3) Si el comprador cambia en tránsito el destino de las mercaderías      o las reexpide sin haber tenido una oportunidad razonable de examinarlas      y si en el momento de la celebración del contrato el vendedor tenía o debía haber tenido conocimiento de la posibilidad de tal cambio de destino o reexpedición, el examen podrá aplazarse hasta que las mercaderías hayan llegado a su nuevo  destino.





Artículo 39



1) El comprador perderá el derecho a invocar la falta de conformidad de las mercaderías si no lo comunica al vendedor, especificando su natura- leza, dentro de un plazo razonable a partir del momento en que la haya o debiera haberla descubierto.



2) En todo caso, el comprador perderá el derecho a invocar la falta    de conformidad de las mercaderías si no lo comunica al vendedor en un  plazo máximo de dos años contados desde la fecha en que las mercaderías    se pusieron efectivamente en poder del comprador, a menos que ese plazo  sea incompatible con un período de garantía    contractual.





Artículo 40



El vendedor no podrá invocar las disposiciones de los artículos 38 y     39 si la falta de conformidad se refiere a hechos que conocía o no podía ignorar y que no haya revelado al    comprador.





Artículo 41



El vendedor deberá entregar las mercaderías libres de cualesquiera de- rechos o pretensiones de un tercero, a menos que el comprador convenga en aceptarlas sujetas a tales derechos o pretensiones. No obstante, si tales dere- chos o pretensiones se basan en la propiedad industrial u otros tipos de propiedad intelectual, la obligación del vendedor se regirá por el artículo 42.
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Artículo 42



1) El vendedor deberá entregar las mercaderías libres de cualesquiera derechos o pretensiones de un tercero basados en la propiedad industrial u otros tipos de propiedad intelectual que conociera o no hubiera podido ig- norar en el momento de la celebración del contrato, siempre que los derechos o pretensiones se basen en la propiedad industrial u otros tipos de propiedad intelectual:

a) en virtud de la ley del Estado en que hayan de revenderse o uti- lizarse las mercaderías, si las partes hubieren previsto en el momento de la celebración del contrato que las mercaderías se revenderían o utilizarían en ese Estado; o

b) en cualquier otro caso, en virtud de la ley del Estado en que el comprador tenga su  establecimiento.

2) La obligación del vendedor conforme al párrafo precedente no se extenderá a los casos en   que:

a) en el momento de la celebración del contrato, el comprador cono- ciera o no hubiera podido ignorar la existencia del derecho o de la preten- sión; o

b) el derecho o la pretensión resulten de haberse ajustado el vendedor  a fórmulas, diseños y dibujos técnicos o a otras especificaciones análogas proporcionados por el  comprador.



Artículo 43



1) El comprador perderá el derecho a invocar las disposiciones del artículo 41 o del artículo 42 si no comunica al vendedor la existencia del derecho o la pretensión del tercero, especificando su naturaleza, dentro de    un plazo razonable a partir del momento en que haya tenido o debiera haber tenido conocimiento de  ella.

2) El vendedor no tendrá derecho a invocar las disposiciones del pá- rrafo precedente si conocía el derecho o la pretensión del tercero y su naturaleza.



Artículo 44



No obstante lo dispuesto en el párrafo 1) del artículo 39 y en el párra-    fo 1) del artículo 43, el comprador podrá rebajar el precio conforme  al artículo 50 o exigir la indemnización de los daños y perjuicios, excepto el lucro cesante, si puede aducir una excusa razonable por haber omitido la comunicación requerida.
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Sección III.	Derechos y acciones en caso   de incumplimiento del contrato por el   vendedor

Artículo 45



1) Si el vendedor no cumple cualquiera de las obligaciones que le incumben conforme al contrato o a la presente Convención, el  comprador podrá:

a) ejercer los derechos establecidos en los artículos 46 a 52;

b) exigir la indemnización de los daños y perjuicios conforme a los artículos 74 a  77.

2) El comprador no perderá el derecho a exigir la indemnización de  los daños y perjuicios aunque ejercite cualquier otra acción conforme a su derecho.

3) Cuando el comprador ejercite una acción por incumplimiento del contrato, el juez o el árbitro no podrán conceder al vendedor ningún plazo   de gracia.



Artículo 46



1) El comprador podrá exigir al vendedor el cumplimiento de sus obligaciones, a menos que haya ejercitado un derecho o acción incompatible con esa exigencia.

2) Si las mercaderías no fueren conformes al contrato, el comprador podrá exigir la entrega de otras mercaderías en sustitución de aquéllas sólo   si la falta de conformidad constituye un incumplimiento esencial del contrato y la petición de sustitución de las mercaderías se formula al hacer la comu- nicación a que se refiere el artículo 39 o dentro de un plazo razonable a   partir de ese  momento.

3) Si las mercaderías no fueren conformes al contrato, el comprador podrá exigir al vendedor que las repare para subsanar la falta de conformi- dad, a menos que esto no sea razonable habida cuenta de todas las circuns- tancias. La petición de que se reparen las mercaderías deberá formularse al hacer la comunicación a que se refiere el artículo 39 o dentro de un plazo razonable a partir de ese   momento.



Artículo 47



1) El comprador podrá fijar un plazo suplementario de duración razonable para el cumplimiento por el vendedor de las obligaciones que le incumban.
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2) El comprador, a menos que haya recibido la comunicación del vendedor de que no cumplirá lo que le incumbe en el plazo fijado conforme al párrafo precedente, no podrá, durante ese plazo, ejercitar acción alguna  por incumplimiento del contrato. Sin embargo, el comprador no perderá por ello el derecho a exigir la indemnización de los daños y perjuicios  por demora en el  cumplimiento.



Artículo 48



1) Sin perjuicio de lo dispuesto en el artículo 49, el vendedor podrá, incluso después de la fecha de entrega, subsanar a su propia costa todo incumplimiento de sus obligaciones, si puede hacerlo sin una demora exce- siva y sin causar al comprador inconvenientes excesivos o incertidumbre en cuanto al reembolso por el vendedor de los gastos anticipados por el com- prador. No obstante, el comprador conservará el derecho a exigir la indem- nización de los daños y perjuicios conforme a la presente Convención.

2) Si el vendedor pide al comprador que le haga saber si acepta el cumplimiento y el comprador no atiende la petición en un plazo razonable,   el vendedor podrá cumplir sus obligaciones en el plazo indicado en su pe- tición. El comprador no podrá, antes del vencimiento de ese plazo, ejercitar ningún derecho o acción incompatible con el cumplimiento por el vendedor de las obligaciones que le   incumban.

3) Cuando el vendedor comunique que cumplirá sus obligaciones en un plazo determinado, se presumirá que pide al comprador que le haga saber su decisión conforme al párrafo   precedente.

4) La petición o comunicación hecha por el vendedor conforme al párrafo 2) o al párrafo 3) de este artículo no surtirá efecto a menos que sea recibida por el  comprador.



Artículo 49



1) El comprador podrá declarar resuelto el   contrato:

a) si el incumplimiento por el vendedor de cualquiera de las obliga- ciones que le incumban conforme al contrato o a la presente Convención constituye un incumplimiento esencial del contrato;   o

b) en caso de falta de entrega, si el vendedor no entrega las merca- derías dentro del plazo suplementario fijado por el comprador conforme al párrafo 1) del artículo 47 o si declara que no efectuará la entrega dentro del plazo así fijado.
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2) No obstante, en los casos en que el vendedor haya entregado las mercaderías, el comprador perderá el derecho a declarar resuelto el contrato si no lo  hace:



a) en caso de entrega tardía, dentro de un plazo razonable después     de que haya tenido conocimiento de que se ha efectuado la entrega:



b) en caso de incumplimiento distinto de la entrega tardía, dentro de  un plazo razonable:



i) después de que haya tenido o debiera haber tenido conocimiento  del incumplimiento;

ii) después del vencimiento del plazo suplementario fijado por el com- prador conforme al párrafo 1) del artículo 47, o después de que el vendedor haya declarado que no cumplirá sus obligaciones dentro de   ese plazo suplementario;  o

iii) después del vencimiento del plazo suplementario indicado por el vendedor conforme al párrafo 2) del artículo 48, o después de que el comprador haya declarado que no aceptará el    cumplimiento.



Artículo 50



Si las mercaderías no fueren conformes al contrato, háyase pagado o no el precio, el comprador podrá rebajar el precio proporcionalmente a la dife- rencia existente entre el valor que las mercaderías efectivamente entregadas tenían en el momento de la entrega y el valor que habrían tenido en ese mo- mento mercaderías conformes al contrato. Sin embargo, el comprador no podrá rebajar el precio si el vendedor subsana cualquier incumplimiento de sus obli- gaciones conforme al artículo 37 o al artículo 48, o si el comprador se niega   a aceptar el cumplimiento por el vendedor conforme a esos artículos.





Artículo 51



1) Si el vendedor sólo entrega una parte de las mercaderías o si sólo una parte de las mercaderías entregadas es conforme al contrato, se aplicarán los artículos 46 a 50 respecto de la  parte  que  falte  o  que  no  sea  conforme.



2) El comprador podrá declarar resuelto el contrato en su totalidad  sólo si la entrega parcial o no conforme al contrato constituye un incumpli- miento esencial de  éste.
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Artículo 52



1) Si el vendedor entrega las mercaderías antes de la fecha fijada, el comprador podrá aceptar o rehusar su   recepción.



2) Si el vendedor entrega una cantidad de mercaderías mayor que la expresada en el contrato, el comprador podrá aceptar o rehusar la recepción de la cantidad excedente. Si el comprador acepta la recepción de la totalidad  o de parte de la cantidad excedente, deberá pagarla al precio del contrato.





CAPÍTULO III	OBLIGACIONES DEL COMPRADOR



Artículo 53



El comprador deberá pagar el precio de las mercaderías y recibirlas en las  condiciones  establecidas  en  el  contrato  y  en  la  presente Convención.





[bookmark: _TOC_250032]Sección I.	Pago  del precio



[bookmark: _TOC_250031]Artículo 54



La obligación del comprador de pagar el precio comprende la de adoptar las medidas y cumplir los requisitos fijados por el contrato o por las leyes      o los reglamentos pertinentes para que sea posible el pago.





[bookmark: _TOC_250030]Artículo 55



Cuando el contrato haya sido válidamente celebrado pero en él ni ex- presa ni tácitamente se haya señalado el precio o estipulado un medio para determinarlo, se considerará, salvo indicación en contrario, que las partes  han hecho referencia implícitamente al precio generalmente cobrado en el momento de la celebración del contrato por tales mercaderías, vendidas en circunstancias semejantes, en el tráfico mercantil de que se trate.





[bookmark: _TOC_250029]Artículo 56



Cuando el precio se señale en función del peso de las mercaderías, será el peso neto, en caso de duda, el que determine dicho precio.
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[bookmark: _TOC_250028]Artículo 57



1) El comprador, si no estuviere obligado a pagar el precio en otro lugar determinado, deberá pagarlo al   vendedor:

a) en el establecimiento del vendedor;   o

b) si el pago debe hacerse contra entrega de las mercaderías o de documentos, en el lugar en que se efectúe la entrega.

2) El vendedor deberá soportar todo aumento de los gastos relativos   al pago ocasionado por un cambio de su establecimiento acaecido después   de la celebración del  contrato.



[bookmark: _TOC_250027]Artículo 58



1) El comprador, si no estuviere obligado a pagar el precio en otro momento determinado, deberá pagarlo cuando el vendedor ponga a su dispo- sición las mercaderías o los correspondientes documentos representativos con- forme al contrato y a la presente Convención. El vendedor podrá hacer del pago una condición para la entrega de las mercaderías o los documentos.

2) Si el contrato implica el transporte de las mercaderías, el vendedor podrá expedirlas estableciendo que las mercaderías o los correspondientes documentos representativos no se pondrán en poder del comprador más que contra el pago del  precio.

3) El comprador no estará obligado a pagar el precio mientras no   haya tenido la posibilidad de examinar las mercaderías, a menos que las modalidades de entrega o de pago pactadas por las partes sean incompatibles con esa posibilidad.



[bookmark: _TOC_250026]Artículo 59



El comprador deberá pagar el precio en la fecha fijada o que pueda determinarse con arreglo al contrato y a la presente Convención, sin nece- sidad de requerimiento ni de ninguna otra formalidad por parte  del  vendedor.





[bookmark: _TOC_250025]Sección II.	Recepción

[bookmark: _TOC_250024]Artículo 60



La obligación del comprador de proceder a la recepción consiste:
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a) en realizar todos los actos que razonablemente quepa esperar de     él para que el vendedor pueda efectuar la entrega; y

b) en hacerse cargo de las   mercaderías.





[bookmark: _TOC_250023]Sección III.	Derechos y acciones en caso   de incumplimiento del contrato por el   comprador

[bookmark: _TOC_250022]Artículo 61



1) Si el comprador no cumple cualquiera de las obligaciones que le incumben conforme al contrato o a la presente Convención, el vendedor podrá:



a) ejercer los derechos establecidos en los artículos 62 a 65;

b) exigir la indemnización de los daños y perjuicios conforme a los artículos 74 a  77.



2) El vendedor no perderá el derecho a exigir la indemnización de    los daños y perjuicios aunque ejercite cualquier otra acción conforme a su derecho.



3) Cuando el vendedor ejercite una acción por incumplimiento del contrato, el juez o el árbitro no podrán conceder al comprador ningún plazo de gracia.



[bookmark: _TOC_250021]Artículo 62



El vendedor podrá exigir al comprador que pague el precio, que reciba las mercaderías o que cumpla las demás obligaciones que le incumban, a menos que el vendedor haya ejercitado un derecho o acción incompatible  con esa exigencia.



[bookmark: _TOC_250020]Artículo 63



1) El vendedor podrá fijar un plazo suplementario de duración razo- nable para el cumplimiento por el comprador de las obligaciones que le incumban.



2) El vendedor, a menos que haya recibido comunicación del com- prador de que no cumplirá lo que le incumbe en el plazo fijado conforme      al párrafo precedente, no podrá, durante ese plazo, ejercitar acción alguna  por incumplimiento del contrato. Sin embargo, el vendedor no perderá por
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ello el derecho que pueda tener a exigir la indemnización de los daños y perjuicios por demora en el   cumplimiento.





[bookmark: _TOC_250019]Artículo 64



1) El vendedor podrá declarar resuelto el   contrato:



a) si el incumplimiento por el comprador de cualquiera de las obli- gaciones que le incumban conforme al contrato o a la presente Convención constituye un incumplimiento esencial del contrato;   o

b) si el comprador no cumple su obligación de pagar el precio o no recibe las mercaderías dentro del plazo suplementario fijado por el vendedor conforme al párrafo 1) del artículo 63 o si declara que no lo hará dentro      del plazo así  fijado.



2) No obstante, en los casos en que el comprador haya pagado el precio, el vendedor perderá el derecho a declarar resuelto el contrato si no    lo hace:



a) en caso de cumplimiento tardío por el comprador, antes de que el vendedor tenga conocimiento de que se ha efectuado el cumplimiento; o

b) en caso de incumplimiento distinto del cumplimiento tardío por el comprador, dentro de un plazo   razonable:



i) después de que el vendedor haya tenido o debiera haber tenido conocimiento del incumplimiento;  o

ii) después del vencimiento del plazo suplementario fijado por el ven- dedor conforme al párrafo 1) del artículo 63, o después de que el comprador haya declarado que no cumplirá sus obligaciones dentro de ese plazo suplementario.





[bookmark: _TOC_250018]Artículo 65



1) Si conforme al contrato correspondiere al comprador especificar la forma, las dimensiones u otras características de las mercaderías y el com- prador no hiciere tal especificación en la fecha convenida o en un plazo razonable después de haber recibido un requerimiento del vendedor, éste podrá, sin perjuicio de cualesquiera otros derechos que le  correspondan, hacer la especificación él mismo de acuerdo con las necesidades del com- prador que le sean  conocidas.
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2) El vendedor, si hiciere la especificación él mismo, deberá informar de sus detalles al comprador y fijar un plazo razonable para que éste pueda hacer una especificación diferente. Si, después de recibir esa comunicación, el comprador no hiciere uso de esta posibilidad dentro del plazo así fijado,    la especificación hecha por el vendedor tendrá fuerza    vinculante.





[bookmark: _TOC_250017]CAPÍTULO IV	TRANSMISIÓN DEL RIESGO

[bookmark: _TOC_250016]Artículo 66



La pérdida o el deterioro de las mercaderías sobrevenidos después de    la transmisión del riesgo al comprador no liberarán a éste de su obligación   de pagar el precio, a menos que se deban a un  acto  u  omisión  del  vendedor.



[bookmark: _TOC_250015]Artículo 67



1) Cuando el contrato de compraventa implique el transporte de las mercaderías y el vendedor no esté obligado a entregarlas en un lugar deter- minado, el riesgo se transmitirá al comprador en el momento en que las mercaderías se pongan en poder del primer porteador para que las traslade    al comprador conforme al contrato de compraventa. Cuando el vendedor   esté obligado a poner las mercaderías en poder de un porteador en un lugar determinado, el riesgo no se transmitirá al comprador hasta que las merca- derías se pongan en poder del porteador en ese lugar. El hecho de que el vendedor esté autorizado a retener los documentos representativos de las mercaderías no afectará a la transmisión del    riesgo.

2) Sin embargo, el riesgo no se transmitirá al comprador hasta que    las mercaderías estén claramente identificadas a los efectos del contrato mediante señales en ellas, mediante los documentos de expedición, mediante comunicación enviada al comprador o de otro    modo.



[bookmark: _TOC_250014]Artículo 68



El riesgo respecto de las mercaderías vendidas en tránsito se transmitirá al comprador desde el momento de la celebración del contrato. No obstante, si así resultare de las circunstancias, el riesgo será asumido por el comprador desde el momento en que las mercaderías se hayan puesto en poder del porteador que haya expedido los documentos acreditativos del transporte. Sin embargo, si en el momento de la celebración del contrato de compraventa     el vendedor tuviera o debiera haber tenido conocimiento de que las merca-
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derías habían sufrido pérdida o deterioro y no lo hubiera revelado al com- prador, el riesgo de la pérdida o deterioro será de cuenta del vendedor.



[bookmark: _TOC_250013]Artículo 69



1) En los casos no comprendidos en los artículos 67 y 68, el riesgo    se transmitirá al comprador cuando éste se haga cargo de las mercaderías      o, si no lo hace a su debido tiempo, desde el momento en que las merca- derías se pongan a su disposición e incurra en incumplimiento del contrato   al rehusar su  recepción.

2) No obstante, si el comprador estuviere obligado a hacerse cargo de las mercaderías en un lugar distinto de un establecimiento del vendedor, el riesgo se transmitirá cuando deba efectuarse la entrega y el comprador tenga conocimiento de que las mercaderías están a su disposición en ese lugar.

3) Si el contrato versa sobre mercaderías aún sin identificar, no se considerará que las mercaderías se han puesto a disposición del comprador hasta que estén claramente identificadas a los efectos del contrato.



[bookmark: _TOC_250012]Artículo 70



Si el vendedor ha incurrido en incumplimiento esencial del contrato,   las disposiciones de los artículos 67, 68 y 69 no afectarán a los derechos y acciones de que disponga el comprador como consecuencia del incumplimiento.





CAPÍTULO V	DISPOSICIONES COMUNES A LAS OBLIGACIONES DEL VENDEDOR Y DEL  COMPRADOR



Sección I.	Incumplimiento previsible y  contratos con entregas sucesivas

Artículo 71



1) Cualquiera de las partes podrá diferir el cumplimiento de sus obli- gaciones si, después de la celebración del contrato, resulta manifiesto que la otra parte no cumplirá una parte sustancial de sus obligaciones a causa de:

a) un grave menoscabo de su capacidad para cumplirlas o de su sol- vencia, o

b) su comportamiento al disponerse a cumplir o al cumplir  el  contrato.
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2) El vendedor, si ya hubiere expedido las mercaderías antes de que resulten evidentes los motivos a que se refiere el párrafo precedente, podrá oponerse a que las mercaderías se pongan en poder del comprador, aun cuando éste sea tenedor de un documento que le permita obtenerlas. Este párrafo concierne sólo a los derechos respectivos del comprador y del ven- dedor sobre las  mercaderías.



3) La parte que difiera el cumplimiento de lo que le incumbe, antes     o después de la expedición de las mercaderías, deberá comunicarlo inme- diatamente a la otra parte y deberá proceder al cumplimiento si esa otra   parte da seguridades suficientes de que cumplirá sus    obligaciones.



[bookmark: _TOC_250011]Artículo 72



1) Si antes de la fecha de cumplimiento fuere patente que una de las partes incurrirá en incumplimiento esencial del contrato, la otra parte podrá declararlo resuelto.



2) Si hubiere tiempo para ello, la parte que tuviere la intención de declarar resuelto el contrato deberá comunicarlo con antelación razonable a  la otra parte para que ésta pueda dar seguridades suficientes de que cumplirá sus obligaciones.



3) Los requisitos del párrafo precedente no se aplicarán si la otra parte hubiere declarado que no cumplirá sus   obligaciones.



[bookmark: _TOC_250010]Artículo 73



1) En los contratos que estipulen entregas sucesivas de mercaderías,   si el incumplimiento por una de las partes de cualquiera de sus obligaciones relativas a cualquiera de las entregas constituye un incumplimiento esencial del contrato en relación con esa entrega, la otra parte podrá declarar resuelto el contrato en lo que respecta a esa    entrega.



2) Si el incumplimiento por una de las partes de cualquiera de sus obligaciones relativas a cualquiera de las entregas da a la otra parte fundados motivos para inferir que se producirá un incumplimiento esencial del con- trato en relación con futuras entregas, esa otra parte podrá declarar resuelto   el contrato para el futuro, siempre que lo haga dentro de  un  plazo  razonable.

3) El comprador que declare resuelto el contrato respecto de cualquier entrega podrá, al mismo tiempo, declararlo resuelto respecto de entregas    ya
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efectuadas o de futuras entregas si, por razón de su interdependencia, tales entregas no pudieren destinarse al uso previsto por las partes en el momento de la celebración del  contrato.





[bookmark: _TOC_250009]Sección II.	Indemnización de daños y  perjuicios



[bookmark: _TOC_250008]Artículo 74



La indemnización de daños y perjuicios por el incumplimiento del con- trato en que haya incurrido una de las partes comprenderá el valor de la pérdida sufrida y el de la ganancia dejada de obtener por la otra parte como consecuencia del incumplimiento. Esa indemnización no podrá exceder de   la pérdida que la parte que haya incurrido en incumplimiento hubiera pre- visto o debiera haber previsto en el momento de la celebración del contrato, tomando en consideración los hechos de que tuvo o debió haber tenido conocimiento en ese momento, como consecuencia posible del incumpli- miento del contrato.



[bookmark: _TOC_250007]Artículo 75



Si se resuelve el contrato y si, de manera razonable y dentro de un   plazo razonable después de la resolución, el comprador procede a una com- pra de reemplazo o el vendedor a una venta de reemplazo, la parte que exija la indemnización podrá obtener la diferencia entre el precio del contrato y    el precio estipulado en la operación de reemplazo, así como cualesquiera otros daños y perjuicios exigibles conforme al artículo    74.



[bookmark: _TOC_250006]Artículo 76



1) Si se resuelve el contrato y existe un precio corriente de las merca- derías, la parte que exija la indemnización podrá obtener, si no ha procedido  a una compra de reemplazo o a una venta de reemplazo conforme al artículo 75, la diferencia entre el precio señalado en el contrato y el precio corriente en el momento de la resolución, así como cualesquiera otros daños y perjuicios exigibles conforme al artículo 74. No obstante, si la parte que exija la indem- nización ha resuelto el contrato después de haberse hecho cargo de las mer- caderías, se aplicará el precio corriente en el momento en que se haya hecho cargo de ellas en vez del precio corriente en el momento de la resolución.



2) A los efectos del párrafo precedente, el precio corriente es el del lugar en que debiera haberse efectuado la entrega de las mercaderías o, si
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no hubiere precio corriente en ese lugar, el precio en otra plaza que pueda razonablemente sustituir ese lugar, habida cuenta de las diferencias de costo del transporte de las  mercaderías.



[bookmark: _TOC_250005]Artículo 77

La parte que invoque el incumplimiento del contrato deberá adoptar las medidas que sean razonables, atendidas las circunstancias, para reducir la pér- dida, incluido el lucro cesante, resultante del incumplimiento. Si no adopta tales medidas, la otra parte podrá pedir que se reduzca la indemnización de los daños y perjuicios en la cuantía en que debía haberse reducido la pérdida.





[bookmark: _TOC_250004]Sección III.	Intereses

[bookmark: _TOC_250003]Artículo 78

Si una parte no paga el precio o cualquier otra suma adeudada, la otra parte tendrá derecho a percibir los intereses correspondientes, sin perjuicio  de toda acción de indemnización de los daños y perjuicios exigibles con- forme al artículo  74.



[bookmark: _TOC_250002]Sección IV.	Exoneración

[bookmark: _TOC_250001]Artículo 79

1) Una parte no será responsable de la falta de cumplimiento de cual- quiera de sus obligaciones si prueba que esa falta de cumplimiento se debe    a un impedimento ajeno a su voluntad y si no cabía razonablemente esperar que tuviese en cuenta el impedimento en el momento de la celebración del contrato, que lo evitase o superase, o que evitase o superase sus consecuencias.



2) Si la falta de cumplimiento de una de las partes se debe a la falta   de cumplimiento de un tercero al que haya encargado la ejecución total o parcial del contrato, esa parte sólo quedará exonerada de responsabilidad:



a) si está exonerada conforme al párrafo precedente,    y

b) si el tercero encargado de la ejecución también estaría exonerado  en el caso de que se le aplicaran las disposiciones de ese párrafo.



3) La exoneración prevista en este artículo surtirá efecto mientras dure el impedimento.
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4) La parte que no haya cumplido sus obligaciones deberá comunicar  a la otra parte el impedimento y sus efectos sobre su capacidad para cum- plirlas. Si la otra parte no recibiera la comunicación dentro de un plazo razonable después de que la parte que no haya cumplido tuviera o debiera haber tenido conocimiento del impedimento, esta última parte será respon- sable de los daños y perjuicios causados por esa falta de recepción.

5) Nada de lo dispuesto en este artículo impedirá a una u otra de las partes ejercer cualquier derecho distinto del derecho a exigir la indemniza- ción de los daños y perjuicios conforme a la presente Convención.



[bookmark: _TOC_250000]Artículo 80

Una parte no podrá invocar el incumplimiento de la otra en la medida   en que tal incumplimiento haya sido causado por acción u omisión de aquélla.



Sección V.	Efectos  de  la resolución

Artículo 81

1) La resolución del contrato liberará a las dos partes de sus obliga- ciones, salvo a la indemnización de daños y perjuicios que pueda ser debida. La resolución no afectará a las estipulaciones del contrato relativas a la solución de controversias ni a ninguna otra estipulación del contrato que regule los derechos y obligaciones de las partes en caso de resolución.

2) La parte que haya cumplido total o parcialmente el contrato podrá reclamar a la otra parte la restitución de lo que haya suministrado o pagado conforme al contrato. Si las dos partes están obligadas a restituir, la resti- tución deberá realizarse  simultáneamente.



Artículo 82

1) El comprador perderá el derecho a declarar resuelto el contrato o     a exigir al vendedor la entrega de otras mercaderías en sustitución de las recibidas cuando le sea imposible restituir éstas en un estado sustancialmente idéntico a aquél en que las hubiera    recibido.

2) El párrafo precedente no se   aplicará:

a) si la imposibilidad de restituir las mercaderías o de restituirlas en  un estado sustancialmente idéntico a aquél en que el comprador las hubiera recibido no fuere imputable a un acto u omisión de éste;
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b) si las mercaderías o una parte de ellas hubieren perecido o se hubieren deteriorado como consecuencia del examen prescrito en el artículo 38; o

c) si el comprador, antes de que descubriera o debiera haber descu- bierto la falta de conformidad, hubiere vendido las mercaderías o una parte  de ellas en el curso normal de sus negocios o las hubiere consumido o transformado conforme a un uso   normal.



Artículo 83



El comprador que haya perdido el derecho a declarar resuelto el contrato o a exigir al vendedor la entrega de otras mercaderías en sustitución de las recibidas, conforme al artículo 82, conservará todos los demás derechos y acciones que le correspondan conforme al contrato y a la presente Convención.



Artículo 84



1) El vendedor, si estuviere obligado a restituir el precio, deberá abo- nar también los intereses correspondientes a partir de la fecha en que  se  haya efectuado el  pago.



2) El comprador deberá abonar al vendedor el importe de todos los beneficios que haya obtenido de las mercaderías o de una parte de ellas:



a) cuando deba restituir las mercaderías o una parte de ellas; o

b) cuando le sea imposible restituir la totalidad o una parte de las mercaderías o restituir la totalidad o una parte de las mercaderías en un  estado sustancialmente idéntico a aquél en que las hubiera recibido, pero haya declarado resuelto el contrato o haya exigido al vendedor la entrega     de otras mercaderías en sustitución de las    recibidas.





Sección VI.	Conservación  de  las mercaderías



Artículo 85



Si el comprador se demora en la recepción de las mercaderías o, cuando el pago del precio y la entrega de las mercaderías deban hacerse simultá- neamente, no paga el precio, el vendedor, si está en posesión de las merca- derías o tiene de otro modo poder de disposición sobre ellas, deberá adoptar las  medidas  que  sean  razonables,  atendidas  las  circunstancias,  para     su
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conservación. El vendedor tendrá derecho a retener las mercaderías hasta   que haya obtenido del comprador el reembolso de los gastos razonables que haya realizado.



Artículo 86



1) El comprador, si ha recibido las mercaderías y tiene la intención    de ejercer cualquier derecho a rechazarlas que le corresponda conforme al contrato o a la presente Convención, deberá adoptar las medidas que sean razonables, atendidas las circunstancias, para su conservación. El comprador tendrá derecho a retener las mercaderías hasta que haya obtenido del ven- dedor el reembolso de los gastos razonables que haya realizado.



2) Si las mercaderías expedidas al comprador han sido puestas a dis- posición de éste en el lugar de destino y el comprador ejerce el derecho a rechazarlas, deberá tomar posesión de ellas por cuenta del vendedor, siempre que ello pueda hacerse sin pago del precio y sin inconvenientes ni gastos excesivos. Esta disposición no se aplicará cuando el vendedor o una persona facultada para hacerse cargo de las mercaderías por cuenta de aquél esté presente en el lugar de destino. Si el comprador toma posesión de las mer- caderías conforme a este párrafo, sus derechos y obligaciones se regirán por el párrafo precedente.



Artículo 87



La parte que esté obligada a adoptar medidas para la conservación de  las mercaderías podrá depositarlas en los almacenes de un tercero a expensas de la otra parte, siempre que los gastos resultantes no sean excesivos.



Artículo 88



1) La parte que esté obligada a conservar las mercaderías conforme     a los artículos 85 u 86 podrá venderlas por cualquier medio apropiado si la otra parte se ha demorado excesivamente en tomar posesión de ellas, en aceptar su devolución o en pagar el precio o los gastos de su conservación, siempre que comunique con antelación razonable a esa otra parte su inten- ción de vender.

2) Si las mercaderías están expuestas a deterioro rápido, o si su con- servación entraña gastos excesivos, la parte que esté obligada a conservarlas conforme a los artículos 85 u 86 deberá adoptar medidas razonables para venderlas. En la medida de lo posible deberá comunicar a la otra parte su intención de vender.
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3) La parte que venda las mercaderías tendrá derecho a retener del producto de la venta una suma igual a los gastos razonables de su conser- vación y venta. Esa parte deberá abonar el saldo a la otra parte.





PARtE IV	DISPoSICIoNES  FINALES

Artículo 89



El Secretario General de las Naciones Unidas queda designado depo- sitario de la presente  Convención.



Artículo 90



La presente Convención no prevalecerá sobre ningún acuerdo interna- cional ya celebrado o que se celebre que contenga disposiciones relativas a las materias que se rigen por la presente Convención, siempre que las partes tengan sus establecimientos en Estados partes en ese    acuerdo.



Artículo 91



1) La presente Convención estará abierta a la firma en la sesión de clausura de la Conferencia de las Naciones Unidas sobre los Contratos de Compraventa Internacional de Mercaderías y permanecerá abierta a la firma de todos los Estados en la Sede de las Naciones Unidas, Nueva York, hasta   el 30 de septiembre de   1981.

2) La presente Convención estará sujeta a ratificación, aceptación o aprobación por los Estados  signatarios.

3) La presente Convención estará abierta a la adhesión de todos los Estados que no sean Estados signatarios desde la fecha en que quede abierta  a la firma.

4) Los instrumentos de ratificación, aceptación, aprobación y adhesión se depositarán en poder del Secretario General de las Naciones Unidas.



Artículo 92



1) Todo Estado Contratante podrá declarar en el momento de la firma, la ratificación, la aceptación, la aprobación o la adhesión que no quedará obligado por la Parte II de la presente Convención o que no quedará obligado por la Parte III de la presente    Convención.
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2) Todo Estado Contratante que haga una declaración conforme al párrafo precedente respecto de la Parte II o de la Parte III de la presente Convención no será considerado Estado Contratante a los efectos del párra- fo 1) del artículo 1 de la presente Convención respecto de las materias que   se rijan por la Parte a la que se aplique la declaración.



Artículo 93



1) Todo Estado Contratante integrado por dos o más unidades terri- toriales en las que, con arreglo a su constitución, sean aplicables distintos sistemas jurídicos en relación con las materias objeto de la presente Con- vención podrá declarar en el momento de la firma, la ratificación, la acep- tación, la aprobación o la adhesión que la presente Convención se aplicará     a todas sus unidades territoriales o sólo a una o varias de ellas y podrá modificar en cualquier momento su declaración mediante otra    declaración.



2) Esas declaraciones serán notificadas al depositario y en ellas se  hará constar expresamente a qué unidades territoriales se aplica la Convención.



3) Si, en virtud de una declaración hecha conforme a este artículo, la presente Convención se aplica a una o varias de las unidades territoriales     de un Estado Contratante, pero no a todas ellas, y si el establecimiento de  una de las partes está situado en ese Estado, se considerará que, a los efectos de la presente Convención, ese establecimiento no está en un Estado Con- tratante, a menos que se encuentre en una unidad territorial a la que se aplique la Convención.



4) Si el Estado Contratante no hace ninguna declaración conforme al párrafo 1) de este artículo, la Convención se aplicará a todas las unidades territoriales de ese  Estado.



Artículo 94



1) Dos o más Estados Contratantes que, en las materias que se rigen por la presente Convención, tengan normas jurídicas idénticas o similares podrán declarar, en cualquier momento, que la Convención no se aplicará      a los contratos de compraventa ni a su formación cuando las partes tengan  sus establecimientos en esos Estados. Tales declaraciones podrán hacerse conjuntamente o mediante declaraciones unilaterales   recíprocas.



2) Todo Estado Contratante que, en las materias que se rigen por la presente Convención, tenga normas jurídicas idénticas o similares a las que
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uno o varios Estados no contratantes podrá declarar, en cualquier momento, que la Convención no se aplicará a los contratos de compraventa ni a su formación cuando las partes tengan sus establecimientos en esos Estados.

3) Si un Estado respecto del cual se haya hecho una declaración con- forme al párrafo precedente llega a ser ulteriormente Estado Contratante, la declaración surtirá los efectos de una declaración hecha con arreglo al pá- rrafo 1) desde la fecha en que la Convención entre en vigor respecto del nuevo Estado Contratante, siempre que el nuevo Estado Contratante suscriba esa declaración o haga una declaración unilateral de carácter recíproco.





Artículo 95

Todo Estado podrá declarar en el momento del depósito de su instru- mento de ratificación, aceptación, aprobación o adhesión que no quedará obligado por el apartado b) del párrafo 1) del artículo 1 de la presente Convención.



Artículo 96



El Estado Contratante cuya legislación exija que los contratos de com- praventa se celebren o se aprueben por escrito podrá hacer en cualquier momento una declaración conforme al artículo 12 en el sentido de que cualquier disposición del artículo 11, del artículo 29 o de la Parte II de la presente Convención que permita que la celebración, la modificación o la extinción por mutuo acuerdo del contrato de compraventa, o la oferta, la aceptación o cualquier otra manifestación de intención, se hagan por un procedimiento que no sea por escrito no se aplicará en el caso de que cual- quiera de las partes tenga su establecimiento en ese Estado.





Artículo 97



1) Las declaraciones hechas conforme a la presente Convención en     el momento de la firma estarán sujetas a confirmación cuando se proceda a   la ratificación, la aceptación o la   aprobación,

2) Las declaraciones y las confirmaciones de declaraciones se harán constar por escrito y se notificarán formalmente al    depositario.

3) Toda declaración surtirá efecto en el momento de la entrada en vigor de la presente Convención respecto del Estado de que se trate. No obstante, toda declaración de la que el depositario reciba notificación formal después de tal entrada en vigor surtirá efecto el primer día del mes   siguiente
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a la expiración de un plazo de seis meses contados desde la fecha en que  haya sido recibida por el depositario. Las declaraciones unilaterales recípro- cas hechas conforme al artículo 94 surtirán efecto el primer día del mes siguiente a la expiración de un plazo de seis meses contados desde la fecha  en que el depositario haya recibido la última    declaración.

4) Todo Estado que haga una declaración conforme a la presente Con- vención podrá retirarla en cualquier momento mediante la notificación for- mal hecha por escrito al depositario. Este retiro surtirá efecto el primer día  del mes siguiente a la expiración de un plazo de seis meses contados desde   la fecha en que el depositario haya recibido la notificación.

5) El retiro de una declaración hecha conforme al artículo 94 hará ineficaz, a partir de la fecha en que surta efecto el retiro, cualquier decla- ración de carácter recíproco hecha por  otro  Estado  conforme  a  ese  artículo.



Artículo 98



No se podrán hacer más reservas que las expresamente autorizadas por  la presente Convención.



Artículo 99



1) La presente Convención entrará en vigor, sin perjuicio de lo dis- puesto en el párrafo 6) de este artículo, el primer día del mes siguiente a       la expiración de un plazo de doce meses contados desde la fecha en que   haya sido depositado el décimo instrumento de ratificación, aceptación, apro- bación o adhesión, incluido todo instrumento que contenga una declaración hecha conforme al artículo  92.

2) Cuando un Estado ratifique, acepte o apruebe la presente Convención, o se adhiera a ella, después de haber sido depositado el décimo instrumento de ratificación, aceptación, aprobación o adhesión, la Convención, salvo la parte excluida, entrará en vigor respecto de ese Estado, sin perjuicio de lo dispuesto en el párrafo 6) de este artículo, el primer día del mes siguiente a   la expiración de un plazo de doce meses contados desde la fecha en que haya depositado su instrumento de ratificación, aceptación, aprobación o adhesión.

3) Todo Estado que ratifique, acepte o apruebe la presente Conven- ción, o se adhiera a ella, y que sea parte en la Convención relativa a una     Ley uniforme sobre la formación de contratos para la venta internacional     de mercaderías hecha en La Haya el 1 de julio de 1964 (Convención de La Haya sobre la formación, de 1964) o en la Convención relativa a una Ley uniforme  sobre  la  venta  internacional  de  mercaderías  hecha  en  La Haya
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el 1 de julio de 1964 (Convención de La Haya sobre la venta, de 1964),         o en ambas Convenciones, deberá denunciar al mismo tiempo, según el caso, la Convención de La Haya sobre la venta, de 1964, la Convención de La Haya sobre la formación, de 1964, o ambas Convenciones, mediante noti- ficación al efecto al Gobierno de los Países    Bajos.



4) Todo  Estado parte en la Convención de La Haya sobre la venta,    de 1964, que ratifique, acepte o apruebe la presente Convención, o se adhiera a ella, y que declare o haya declarado conforme al artículo 92 que no que- dará obligado por la Parte II de la presente Convención denunciará en el momento de la ratificación, la aceptación, la aprobación o la adhesión la Convención de La Haya sobre la venta, de 1964, mediante notificación al efecto al Gobierno de los Países   Bajos.



5) Todo Estado parte en la Convención de La Haya sobre la forma- ción, de 1964, que ratifique, acepte o apruebe la presente Convención, o se adhiera a ella, y que declare o haya declarado conforme al artículo 92 que    no quedará obligado por la Parte III de la presente Convención denunciará   en el momento de la ratificación, la aceptación, la aprobación o la adhesión  la Convención de La Haya sobre la formación, de 1964, mediante notifica- ción al efecto al Gobierno de los Países    Bajos.



6) A los efectos de este artículo, las ratificaciones, aceptaciones, apro- baciones y adhesiones formuladas respecto de la presente Convención por Estados partes en la Convención de La Haya sobre la formación, de 1964,     o en la Convención de La Haya sobre la venta, de 1964, no surtirán efecto hasta que las denuncias que esos Estados deban hacer, en su caso, respecto  de estas dos últimas Convenciones hayan surtido a su vez efecto. El depo- sitario de la presente Convención consultará con el Gobierno de los Países Bajos, como depositario de las Convenciones de 1964, a fin de lograr la necesaria coordinación a este  respecto.





Artículo 100



1) La presente Convención se aplicará a la formación del contrato  sólo cuando la propuesta de celebración del contrato se haga en la fecha de entrada en vigor de la Convención respecto de los Estados Contratantes a   que se refiere el apartado a) del párrafo 1) del artículo 1 o respecto del  Estado Contratante a que se refiere el apartado b) del párrafo 1) del artícu-    lo 1, o después de esa   fecha.



2) La presente Convención se aplicará a los contratos celebrados en    la  fecha  de  entrada  en  vigor  de  la  presente  Convención  respecto  de los
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Estados Contratantes a que se refiere el apartado a) el párrafo 1) del artícu-   lo 1 o respecto del Estado Contratante a que se refiere el apartado b) del párrafo 1) del artículo 1, o después de esa fecha.



Artículo 101



1) Todo Estado Contratante podrá denunciar la presente Convención,  o su Parte II o su Parte III, mediante notificación formal hecha por escrito     al depositario.



2) La denuncia surtirá efecto el primer día del mes siguiente a la expiración de un plazo de doce meses contados desde la fecha en que la notificación haya sido recibida por el depositario. Cuando en la notificación se establezca un plazo más largo para que la denuncia surta efecto, la de- nuncia surtirá efecto a la expiración de ese plazo, contado desde la fecha      en que la notificación haya sido recibida por el depositario.



HECHA en Viena, el día once de abril de mil novecientos ochenta, en un  solo original, cuyos textos en árabe, chino, español, francés, inglés y ruso  son igualmente auténticos.



EN TESTIMONIO DE LO CUAL, los plenipotenciarios infrascritos, debi- damente autorizados por sus respectivos Gobiernos, han firmado la presente Convención.











II. [bookmark: II._Nota_explicativa_de_la_Secretaría_de][bookmark: Introducción]Nota explicativa de la Secretaría de la CNUDMI acerca de la Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de  Mercaderías



La presente nota ha sido preparada por la secretaría de la Comisión de las Naciones Unidas para el Derecho Mercantil Internacional con fines infor- mativos; no constituye un comentario oficial de la    Convención.





Introducción



1. La Convención de las Naciones Unidas sobre los Contratos de Com- praventa Internacional de Mercaderías proporciona un texto uniforme del derecho sobre la compraventa internacional de mercancías. La Convención fue preparada por la Comisión de las Naciones Unidas para el Derecho Mercantil Internacional (CNUDMI) y adoptada por una conferencia diplo- mática el 11  de abril de   1980.



2. La preparación de un derecho uniforme para la compraventa interna- cional de mercancías comenzó en 1930 en Roma en el Instituto Internacional para la Unificación del Derecho Privado (UNIDROIT). Después de una larga interrupción en la labor como consecuencia de la Segunda Guerra Mundial,  el proyecto fue presentado en 1964 a una conferencia diplomática celebrada en La Haya, que adoptó dos convenciones, una sobre la compraventa inter- nacional de mercancías y la otra sobre la formación de los contratos para      la compraventa internacional de  mercancías.



3. Casi inmediatamente después de adoptadas ambas convenciones sus disposiciones fueron objeto de muchas críticas por cuanto reflejaban princi- palmente las tradiciones jurídicas y las realidades económicas de la Europa continental occidental, la región que había participado más activamente en  su preparación. En consecuencia, una de las primeras tareas emprendidas   por la CNUDMI a raíz de su organización en 1968 fue preguntar a los Estados si tenían o no intención de adherirse a esas convenciones y las razones que justificaban su postura. A la luz de las respuestas recibidas, la CNUDMI   decidió   estudiar   ambas   convenciones   para   determinar   qué
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modificaciones podrían hacerlas susceptibles de una aceptación más amplia por parte de países con diferentes sistemas jurídicos, sociales y económicos. El resultado de este estudio fue la adopción el 11 de abril de 1980 por una conferencia diplomática de la Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de Mercaderías donde se combina  la materia de las dos convenciones   precedentes.



4. El éxito de la CNUDMI al preparar una Convención más ampliamente aceptable queda demostrado por el hecho de que entre los 11 Estados origi- nales para los que el 1 de enero de 1988 entró en vigor la Convención figu- raban Estados de todas las regiones geográficas, todas las etapas de desarrollo económico y todos los principales sistemas jurídicos, sociales y económicos. Los 11 Estados originales eran: la Argentina, China, Egipto, los Estados Uni- dos, Francia, Hungría, Italia, Lesotho, Siria, Yugoslavia y  Zambia.



5. Al 1 de septiembre de 2010, 76 Estados habían entrado a ser partes en   la Convención. Cabe consultar la situación actualizada de la Convención en el sitio en Internet de la CNUDMI1. Para obtener datos oficiales acerca de     la situación actual de la Convención, así como sobre toda declaración de- positada al respecto, particularmente en lo concerniente a su aplicación te- rritorial y a todo nuevo evento acaecido en materia de sucesión de Estados, consúltese la United Nations Treaty Collection en    Internet2.



6. La Convención se divide en cuatro partes. La Parte I trata del ámbito    de aplicación y las disposiciones generales. La Parte II contiene las normas que rigen la formación de contratos de compraventa internacional de mer- cancías. La Parte III se refiere a los derechos y obligaciones sustantivos de comprador y vendedor derivados del contrato. La Parte IV contiene las disposiciones finales de la Convención relativas a asuntos tales como el  modo y el momento de su entrada en vigor, las reservas y declaraciones     que se permite hacer y la aplicación de la Convención a las compraventas internacionales cuando ambos Estados interesados se rigen por el mismo o semejante derecho en esta  cuestión.



Parte I.	Ámbito de aplicación y disposiciones   generales

A. Ámbito  de aplicación



7. Los artículos sobre el ámbito de aplicación indican tanto lo que se incluye como lo que se excluye del ámbito de la Convención. La Convención será aplicable a los contratos de compraventa de mercancías entre partes que tengan



1www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html. 2http://treaties.un.org/.
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sus establecimientos en Estados diferentes cuando esos Estados sean Estados contratantes, o cuando las normas de derecho internacional privado prevean  la aplicación de la ley de un Estado contratante. Algunos Estados han apro- vechado la autorización que se da en el artículo 95 para declarar que sólo tendrán la Convención por aplicable en el primero de esos dos supuestos, pero no en el segundo. A medida que la Convención sea más ampliamente adoptada, disminuirá la importancia práctica de esa declaración. Por último, cabrá tam- bién aplicar la Convención, a título de ley aplicable al contrato, si así lo estipulan las partes. De ser este el caso, la aplicación de la Convención estará, no obstante, supeditada a todo límite impuesto a la autonomía contractual por la ley que sea por lo demás aplicable al   contrato.



8. Las disposiciones finales prevén otras dos restricciones al ámbito terri- torial de aplicación que serán pertinentes para algunos Estados. Una de ellas sólo será aplicable cuando un Estado sea parte en otro acuerdo internacional que contenga disposiciones relativas a las materias que se rigen por esta Convención; la otra permite que los Estados, cuyo derecho interno de la compraventa sea idéntico o similar, declaren que la Convención no será aplicable entre ellos.



9. El artículo 3 distingue los contratos de compraventa de los contratos     de servicios en dos respectos. Se considerarán compraventas los contratos   de suministro de mercancías que hayan de ser manufacturadas o producidas,  a menos que la parte que las encargue asuma la obligación de proporcionar una parte sustancial de los materiales necesarios para esa manufactura o producción. La Convención no se aplicará a los contratos en los que la parte principal de las obligaciones de la parte que proporcione las mercancías consista en suministrar mano de obra o prestar otros servicios.



10. La Convención contiene una lista de tipos de compraventa que se ex- cluyen de la Convención, ya sea por la finalidad de la compraventa (la compra de mercancías para el uso personal, familiar o doméstico), la natu- raleza de la compraventa (ventas efectuadas por medio de una subasta o por mandato judicial) o la naturaleza de las mercancías (acciones y otros valores bursátiles, certificados de inversión, títulos negociables, divisas, buques u otros barcos, aerodeslizadores, aeronaves o electricidad). En muchos Estados todos o algunos de estos tipos de compraventa se rigen por normas especiales que responden a la peculiaridad de su    índole.



11. En varios de sus artículos, la Convención delimita claramente su propio objeto a la formación del contrato y a los derechos y obligaciones del com- prador y del vendedor dimanantes de ese contrato. En particular, el régimen de la Convención no concierne a la validez del contrato, a los efectos que     el contrato pueda tener sobre la propiedad de las mercancías vendidas o a



38	Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de Mercaderías





la responsabilidad del vendedor por la muerte o las lesiones corporales cau- sadas a una persona por las   mercancías.





B. Autonomía  de  las partes



12. El principio básico de la autonomía contractual, en la compraventa internacional de mercancías, está reconocido por la disposición que permite que las partes excluyan la aplicación de la Convención o modifiquen los efectos de cualquiera de sus disposiciones. Esta exclusión tendrá lugar, por ejemplo, cuando las partes declaren aplicable a su contrato la ley de un Estado no contratante, o el derecho substantivo interno de un Estado con- tratante. La Convención dejará de ser aplicable siempre que una estipulación del contrato se aparte de lo dispuesto en la Convención.





C. Interpretación de la  Convención



13. Esta Convención para la unificación del régimen aplicable a la com- praventa internacional de mercancías podrá cumplir mejor su finalidad si se interpreta de manera consecuente en todos los ordenamientos jurídicos. Se puso gran cuidado en su preparación para hacerla tan clara y fácil de en- tender como fuera posible. No obstante, se plantearán controversias sobre    su significado y aplicación. Para cuando esto ocurra, se amonesta a todas    las partes, inclusive los tribunales nacionales y los tribunales arbitrales, a tener en cuenta su carácter internacional y a promover la uniformidad en su aplicación y la observancia de la buena fe en el comercio internacional. En particular, cuando las cuestiones relativas a las materias que se rigen por    esta Convención no estén expresamente resueltas en ella, se dirimirán de conformidad con los principios generales en los que ésta se basa. Sólo a    falta de tales principios se decidirá de conformidad con la ley aplicable en virtud de las normas de derecho internacional    privado.





D. Interpretación del contrato; prácticas y usos del    comercio



14. La Convención contiene disposiciones sobre cómo han de interpretarse las declaraciones y otros actos de una parte en el contexto de la formación  del contrato o de su ejecución. Los usos convenidos por las partes, las prácticas que hayan establecido entre ellas y los usos del comercio, de los  que las partes tenían o debieran haber tenido conocimiento y que sean am- pliamente conocidos y regularmente observados por las partes en contratos del mismo tipo en el tráfico mercantil de que se trate, pudieran todos ellos  ser obligatorios para las partes en un contrato de compraventa.
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E. Forma  del contrato



15. La Convención no somete el contrato de compraventa a ningún requisito de forma. En particular, el artículo 11 dispone que no es necesario ningún acuerdo escrito para la celebración del contrato. No obstante, el artículo 29 establece que, si el contrato consta por escrito y contiene una estipulación  que exija que toda modificación o extinción por mutuo acuerdo se haga por escrito, el contrato no podrá modificarse ni extinguirse por mutuo acuerdo   de otra forma. La única excepción es que una parte puede verse impedida  por sus propios actos de alegar esa estipulación en la medida en que la otra parte se haya basado en tales   actos.



16. A fin de dar facilidades a los Estados cuya legislación exige que los contratos de compraventa se celebren o se aprueben por escrito, el artículo   96 permite a esos Estados declarar que ni el artículo 11 ni la excepción al artículo 29 se aplicarán en el caso de que cualquiera de las partes en el contrato tenga su establecimiento en ese   Estado.





Parte II.	Formación  del contrato



17. La Parte II de la Convención se ocupa de varias cuestiones que se plantean en la formación del contrato por el cruce de una oferta con una aceptación. Cuando la formación se verifica de esta manera, el contrato se celebra cuando se hace efectiva la aceptación de la oferta.



18. Para que una propuesta de celebración de contrato constituya oferta, debe dirigirse a una o más personas determinadas y debe ser suficientemente precisa. Para que la propuesta sea suficientemente precisa, debe indicar las mercancías y, expresa o implícitamente, señalar la cantidad y el precio o prever un medio para  determinarlos.



19. La Convención adopta una postura intermedia entre la doctrina de la revocabilidad de la oferta hasta la aceptación y su irrevocabilidad general durante un cierto tiempo. La regla general es que las ofertas pueden revo- carse. No obstante, la revocación debe llegar a conocimiento del destinatario antes de que éste haya enviado la aceptación. Además, no se puede revocar una oferta si indica que es irrevocable, lo que puede hacerse estableciendo   un plazo fijo para la aceptación o de otro modo. Además, no cabe revocar  una oferta si el destinatario podía razonablemente considerar que la oferta   era irrevocable y ha actuado basándose en esa    oferta.



20. La aceptación de una oferta puede hacerse mediante una declaración u otros actos del destinatario que indiquen al oferente que se acepta su oferta.
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Sin embargo, en algunos casos la aceptación puede consistir en algún acto  del destinatario, como pudiera ser la expedición de las mercancías o el pago del precio. Tal acto surtiría normalmente efecto como aceptación en el mo- mento de llevarse a  cabo.



21. Un problema frecuente en la formación de contratos, tal vez en especial por lo que se refiere a los contratos de compraventa de mercancías, se plantea cuando una respuesta a una oferta de aceptación contiene elementos nuevos   o diferentes. Conforme a la Convención, si los elementos adicionales o diferentes no alteran sustancialmente los de la oferta, la respuesta constituirá aceptación a menos que sin demora injustificable, el oferente objete esos elementos. Si no los objeta, las condiciones del contrato serán las de la   oferta con toda modificación que se haya consignado en la aceptación.



22. Si alguna condición adicional o modificada altera sustancialmente las condiciones del contrato, la respuesta constituirá una contraoferta que deberá a su vez ser aceptada para que el contrato se dé por concluido. Se conside- rará que toda condición adicional o que haya sido modificada que concierna, en particular, al precio, al pago, a la calidad o a la cantidad de las mercan- cías, al lugar y la fecha de su entrega, al grado de responsabilidad de una parte con respecto a la otra o a la solución de controversias constituye una alteración sustancial de las condiciones de la    oferta.





Parte III.	Compraventa de mercaderías

A. Obligaciones del vendedor



23. Las obligaciones generales del vendedor son entregar las mercancías, transmitir su propiedad y entregar cualesquiera documentos relacionados con aquéllas en las condiciones establecidas en el contrato y en la Convención.  La Convención proporciona normas supletorias para su utilización a falta    de acuerdo contractual acerca del momento, lugar y la manera de cumplir esas obligaciones por parte del   vendedor.



24. La Convención estatuye varias reglas que precisan las obligaciones del vendedor respecto de la calidad de las mercancías. En general, el vendedor deberá entregar mercancías cuya cantidad, calidad y tipo respondan a lo estipulado en el contrato y que estén envasadas o embaladas en la forma fijada por el contrato. Un conjunto de normas de particular importancia en  las compraventas internacionales de mercancías entraña la obligación del vendedor de entregarlas libres de cualesquiera derechos o pretensiones de    un tercero inclusive los derechos basados en la propiedad industrial u otros tipos de propiedad  intelectual.
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25. En relación con las obligaciones del vendedor respecto de la calidad     de las mercancías, la Convención contiene disposiciones sobre la obligación del comprador de examinarlas. Debe comunicar toda falta de conformidad con lo estipulado en el contrato en un plazo razonable a partir del momento en que la haya o debiera haberla descubierto, y a más tardar, dos años contados desde la fecha en que las mercancías se pusieron efectivamente en poder del comprador, a menos que ese plazo sea incompatible con un período de garantía contractual.





B. Obligaciones del comprador



26. Las obligaciones generales del comprador consisten en pagar el precio de las mercancías y recibirlas conforme a lo estipulado en el contrato y a      lo dispuesto en la Convención. La Convención ofrece normas supletorias,  que serán aplicables a falta de una estipulación contractual al respecto, en     lo concerniente a la manera de determinar el precio y al momento y el lugar en que el comprador deba cumplir su obligación de pagar el precio.





C. Derechos y acciones en caso de incumplimiento del contrato por  el comprador



27. Los derechos y acciones del comprador a raíz de un incumplimiento    del contrato por parte del vendedor se exponen en relación con las obliga- ciones del vendedor y los derechos y acciones del vendedor se exponen en relación con las obligaciones que pesan sobre el comprador. Ello facilita el empleo y la comprensión de la   Convención.



28. La pauta general de esos derechos y acciones es la misma en ambos casos. Si se satisfacen todas las condiciones exigidas, la parte agraviada puede exigir el cumplimiento de las obligaciones de la otra parte, reclamar daños y perjuicios o rescindir el contrato. El comprador tiene también el derecho de reducir el precio cuando las mercancías entregadas no sean con- formes con lo estipulado en el   contrato.



29. Entre las limitaciones más importantes al derecho de una parte agra- viada de valerse de una acción figura el concepto del incumplimiento esencial. Para que un incumplimiento del contrato sea esencial, debe tener como resultado para la otra parte un perjuicio tal que la prive sustancial- mente de lo que tenía derecho a esperar en virtud del contrato, salvo que       la parte que haya incumplido no hubiera previsto el resultado y que una persona razonable de la misma condición no lo hubiera previsto  en  la  misma situación. Un comprador puede exigir la entrega de otras mercan-
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cías en sustitución sólo si las entregadas no eran conformes con el contrato    y la falta de conformidad constituye un incumplimiento esencial del con- trato. La existencia de un incumplimiento esencial es una de las dos circunstancias que justifican una declaración de rescisión del contrato por parte de la parte agraviada; la otra circunstancia es que, en el caso de no entrega de las mercancías por parte del vendedor o de no pago del precio       u omisión en recibir las mercancías por parte del comprador, la parte que incumple no lo ejecute en un  plazo  razonable  fijado  por  la  parte agraviada.



30. Otros derechos y acciones pueden restringirse por circunstancias espe- ciales. Por ejemplo, si las mercancías no son conformes al contrato, el com- prador puede pedir al vendedor que las repare para subsanar la falta de conformidad, a menos que esto no sea razonable habida cuenta de todas las circunstancias. Una parte no puede reclamar daños y perjuicios que pudiera haber reducido adoptando las medidas apropiadas. Una parte puede verse exenta de pagar daños y perjuicios en virtud de un impedimento ajeno a su voluntad.





D. Traspaso del riesgo



31. El determinar el momento exacto en que el riesgo de pérdida o deterioro de las mercancías pasará del vendedor al comprador es de gran importancia en los contratos de compraventa internacional de mercancías. Las partes podrán resolver esa cuestión en su contrato mediante una estipulación ex- presa al respecto o remitiendo a alguna cláusula comercial como sería, por ejemplo, alguna de las cláusulas INCOTERMS. La remisión a cualquiera    de esas cláusulas excluiría la aplicación de toda disposición en contrario de  la Convención sobre la Compraventa de Mercaderías (CIM). Sin embargo, para el caso frecuente en que el contrato no haya previsto nada al respecto,   la Convención ofrece un juego completo de reglas    supletorias.



32. Los dos supuestos especiales previstos por la Convención son cuando    el contrato de compraventa entraña el transporte de las mercancías y cuando las mercancías se venden en tránsito. En todos los demás casos el riesgo se traspasará al comprador cuando éste se haga cargo de las mercancías o, si    no lo hace a su debido tiempo, desde el momento en que las mercancías se pongan a su disposición e incurra en incumplimiento del contrato al rehusar su recepción. En el caso frecuente en que el contrato versa sobre mercancías aún sin identificar, no se considerará que las mercancías se han puesto a disposición del comprador hasta que estén identificadas a los efectos del contrato y se pueda considerar que el riesgo de su pérdida ha pasado a ser   del comprador.
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E. Suspensión del cumplimiento e incumplimiento   previsible



33. La Convención contiene reglas especiales para la situación en que, antes de la fecha en que debía ser cumplido, resulta manifiesto que la otra parte    no cumplirá una parte sustancial de sus obligaciones o cometerá un incum- plimiento esencial. Se traza una distinción entre los casos en que la otra   parte puede suspender su propio cumplimiento del contrato pero el contrato sigue vigente a la espera de futuros acontecimientos y aquellos en los que puede declarar rescindido el  contrato.



F. Exoneración de la responsabilidad por daños y    perjuicios



34. Cuando una de las partes deje de cumplir cualquiera de sus obligaciones debido a un impedimento ajeno a su voluntad que no cabía razonablemente prever en el momento de la celebración del contrato y que no haya podido evitar o soslayar, esa parte quedará exenta de las consecuencias de su in- cumplimiento, así como del pago de daños y perjuicios. Esta exención puede también aplicarse si la falta de cumplimiento de una de las partes se debe       a la falta de cumplimiento de un tercero al que se haya encargado la eje- cución total o parcial del contrato. No obstante, dicha parte quedará sujeta     a todo otro recurso esgrimible, inclusive a la reducción del precio, si las mercancías fuesen de algún modo   defectuosas.



G. Conservación de las  mercancías



35. La Convención impone a ambas partes el deber de conservar las mer- cancías pertenecientes a otra parte que se hallan en su poder. Ese deber es    de importancia aun mayor en la compraventa internacional de mercancías en la que la otra parte reside en un país extranjero y puede no tener mandatarios en el país en que se hallan las mercancías. En ciertas circunstancias la parte en cuyo poder se hallan las mercaderías puede venderlas o puede incluso exigírsele que lo haga. La parte que venda las mercancías tendrá derecho a retener del producto de la venta una suma igual a los gastos razonables de    su conservación y venta y deberá abonar el saldo a la otra parte.





Parte IV.	Disposiciones finales



36. Las disposiciones finales contienen las cláusulas usuales relativas al Secretario General como depositario y donde se estipula que la Convención está sometida a la ratificación, la aceptación o la aprobación de los Estados que la hayan firmado hasta el 30 de septiembre de 1981, que estará abierta
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a la adhesión de todos los Estados que no sean Estados signatarios y que     sus textos en árabe, chino, español, francés, inglés y ruso son igualmente auténticos.



37. La Convención permite hacer algunas declaraciones. Las relativas al ám- bito de aplicación y al requisito de que el contrato se formalice por escrito han sido ya mencionadas. Existe una declaración especial para los Estados en los que diferentes ordenamientos jurídicos rijan los contratos de compraventa en diferentes partes de su territorio. Finalmente, todo Estado podrá declarar que no quedará obligado por la Parte II sobre formación de contratos o por    la Parte III sobre los derechos y obligaciones de comprador y vendedor. Esta última declaración se incluyó como parte de la decisión de combinar en una única convención la materia de las dos convenciones de La Haya de   1964.





textos complementarios



38. La Convención sobre la Prescripción en materia de Compraventa Inter- nacional de Mercaderías de 1974, conforme fue enmendada por el Protocolo en 1980 (la Convención sobre la prescripción) complementa la Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional   de Mercaderías. La Convención sobre la prescripción establece un régimen uniforme aplicable al plazo del que dispondrá una parte en un contrato para  la compraventa internacional de mercancías para entablar una acción contra  la otra parte para hacer valer toda reclamación nacida del contrato o relativa  a su incumplimiento, su terminación o su validez. El Protocolo de enmienda de 1980 tiene por objeto adecuar el ámbito de aplicación de la Convención sobre la prescripción al de la Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de   Mercaderías.



39. La Convención de las Naciones Unidas sobre la Utilización de las Comunicaciones Electrónicas en los Contratos Internacionales de 2005, (la Convención sobre las Comunicaciones Electrónicas) complementa asimismo, en lo concerniente a la utilización de las comunicaciones electrónicas, a la Convención de las Naciones Unidas sobre los Contratos de Compraventa Internacional de Mercaderías. La Convención sobre las Comunicaciones Electrónicas tiene por objeto facilitar el empleo de las comunicaciones elec- trónicas en el comercio internacional al disponer que todo contrato concluido y que toda comunicación cursada por vía electrónica gozará de la misma validez y fuerza ejecutoria que la de un documento tradicional equivalente consignado sobre papel. La Convención sobre las Comunicaciones Electró- nicas ayudará a evitar toda interpretación errónea de la CIM que pudiera darse, por ejemplo, cuando un Estado haya depositado una declaración por   la que prescriba el empleo de la forma tradicional escrita para los contratos
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de compraventa internacional de mercancías. Puede que también ayude a promover una interpretación de los términos “comunicación” y/o “escrito”, en el contexto de la CIM que sea aplicable a toda comunicación o escrito equivalente que se consigne sobre soporte electrónico. La Convención de   las Comunicaciones Electrónicas es un tratado destinado a facilitar la elimi- nación de todo obstáculo formal que pueda haber para la satisfacción de los requisitos determinantes de la equivalencia funcional entre la forma escrita tradicional y la forma electrónica de las    comunicaciones.

Puede obtenerse información adicional dirigiéndose a: Secretaría de la  CNUDMI

P.O.  Box 500

Vienna International Centre A-1400 Viena

(Austria)

Teléfono: (+43)(1) 26060-4060

Telefax: (+43)(1) 26060-5813

Correo electrónico: uncitral@uncitral.org Página web: www.uncitral.org
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THE RELEVANCE OF THE CISG IN SETTLING INTERNATIONAL ARBITRATION CLAIMS ARISING DUE TO COVID-19 IN ABSENCE OF FORCE MAJEURE AND HARDSHIP CLAUSES

Gilberto  A. Guerrero-Rocca*

I. INTRODUCTION

The incentive for parties to argue for the application of the United Nations Convention on Contracts for the International Sale of Goods (hereinafter CISG ) in arbitral proceedings stems from  its broad-reaching list of remedies and defenses. Compared to domestic law, the CISG is better suited for settling international disputes.  Further, with respect to the granting of relief, the CISG  is perceived as a compromise between common-law and civil-law jurisdictions. Moreover, the CISG is regarded as a contract-law code that offers a series of default rules for filling gaps in  contracts and assisting in their interpretation.

Nevertheless, while the CISG has increasingly become an opt- out instrument in practice, and an opt-in agreement in international arbitration, their interaction has led to a return to favor of the CISG. Data collected through empirical research1 shows that international arbitral tribunals tend to apply the CISG without hesitation and have extended its application to settle trade-related disputes by applying its remedies, defenses and exemptions from liability.

In the absence of force majeure and/or hardship clauses or when   domestic   law  fails  to   prescribe   such  exemptions  from



* Stanford University (Stanford, USA), JSM. Universidad Francisco de Vitoria- ICAM (Madrid, Spain), Master s in Business Law. Florida International University College of Law, Professor and LL.M. Program Director (Miami, Florida). Universidad Católica Andrés Bello (Caracas, Venezuela), Master s in Administrative Law, Abogado Summa Cum Laude. Professor of International Arbitration at Universidad Católica Andrés Bello (Caracas, Venezuela). ReedSmith LLP (Miami), Of Counsel, International Arbitration Practice. email: giguerre@fiu.edu.

1   LOUKAS  MISTELIS,  CISG and Arbitration,  in CISG METHODOLOGY  375,  386  et seq

(André Janssen and Olaf Meyer ed., Munich: Sellier Eur. L. Publishers 2009).
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liability, the applicability of the CISG becomes paramount for the prospect of many claims. Further, the applicability of the CISG has become even more relevant in the current environment created by the COVID-19 pandemic, where the performance of contractual obligations and undertakings may well be deemed impossible, impractical, or unreasonably onerous based upon  the  occurrence  of unforeseen circumstances or events beyond the control of the parties. The CISG s relevance can also come into play in contract disputes where the parties have agreed on force majeure and/or hardship clauses because CISG-related case law provides guidelines for the clauses  interpretation and application.

Both the UNIDROIT Principles of International Commercial Contracts ( UNIDROIT PICC ) and the Principles of European Contract Law ( PECL ), albeit deemed  soft  precepts,  must  be used as gap-fillers and are an invaluable supplemental source for the interpretation of the CISG.



II. PRACTICAL PROBLEMS ASSOCIATED WITH THE APPLICABILITY OF THE CISG

The year 2020 marked the 40th anniversary2 of the CISG and many seminars and congresses3 were held to analyze the Convention s relevance and applicability. However, many of these events had to be postponed precisely due to the COVID-19 pandemic.

The CISG offers multiple advantages that favor the development of international trade. Prominently, among these advantages, the CISG harmonizes the contractual solutions or remedies  of the  civil or continental law system with those contemplated by Anglo- Saxon or common law. For example, the CISG helps resolve the disparity that traditionally exists between the dilemma faced by judges and arbitrators of ordering monetary compensation for damages versus ordering specific performance and re-adaptation of the contract.4   Moreover, the CISG is perceived as a  contractual



2 The Convention was opened to signing at the concluding meeting of the Conference on April 11, 1980 in Vienna.

3  Universidad Carlos III of Madrid had organized a commemorative Congress to

be held in April 2020.

4  Luis Díez-Picazo, et al, La compraventa internacional de mercaderías. Comentario

de la Convención de Viena Cizur Menor (Navarra): Editorial Aranzadi (1998).

WORLD ARBITRATION&& MEDIATION REVIEW

124

[VOL. 13:2



2019]

THE RELEVANCE OF THE CISG IN SETTLING CLAIMS

125







law code (open to contracting States) that contains  rules  that both cure frequent contractual omissions by the parties and facilitate the interpretation of contractual clauses.5

Regrettably, however, the CISG has now faced nearly forty years of growing exclusion from contracts between commercial parties of countries with large economies who can impose  on their counterparties the application of local laws that are closer or more favorable to them. In this sense, international arbitration has served as a forum for rescuing  the everyday application of  the CISG. This is largely due to the fact that the majority of international arbitrators are inclined to apply the CISG when deciding a range of disputes even under circumstances of force majeure or excessive hardship having agreed or not to specific clauses on the matter.

There are various incentives for invoking the application  of the CISG in international arbitrations. This is especially  true  when the contract that gave rise to a dispute does not include specific clauses to resolve events or circumstances that are either beyond the control of the parties or unforeseeable, rendering the original contractual performance impossible (i.e., force majeure), or that break the economic balance of the contract by making the original fulfilment of the obligations excessively difficult (i.e., hardship).

Although the CISG has 93 member States,6 the scenarios giving rise to debates as to its applicability are not limited exclusively to its material scope. The debates also include discussions on the interpretation to be given to the results arising from conflicting rules of private international law.

To illustrate this point, we will present a brief case study related to a recent international arbitration in which we had the opportunity    to participate as counsel to one of the parties, while



5 ANDRÉ JANSSEN & MATTHIAS SPILKER, The CISG and International Arbitration, in INTERNATIONAL SALES LAW: A GLOBAL CHALLENGE 135 53 (Cambridge Univ. Press 2014).

6 United Nations Convention on Contracts for the International Sale of Goods, UNITED NATIONS TREATY COLLECTION (last visited July 21, 2020), https://treaties. un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang

=_en [hereinafter Status of Treaty].





naturally observing the precautions imposed by confidentiality and ethical obligations.

In March 2020, South American buyers, ( Claimants  ),  prevailed against a European seller, ( Respondent ), in an arbitral tribunal seated in Copenhagen and governed by the rules of the Danish Institute of Arbitration. The main legal issue in this matter was whether the CISG would govern the dispute because Claimants belonged to a state that was not a party to the CISG,  also known as a non-contracting state. 7 The applicability of the CISG became essential to Claimants legal argument because  unlike domestic law, the CISG provides a greater number of remedies for contractual default and breaches. The arbitral tribunal awarded Claimants a refund and accrued interest8 pursuant to Article 84(1) of the CISG, by finding that the parties choice of Respondent s domestic law (a contracting-state of the CISG) was sufficient to allow for the application of the CISG.9

In this case, Respondent argued that the CISG was not applicable for the following two reasons: (i) Claimants could not rely on the CISG because the country where Claimants were registered and domiciled had not adopted the CISG when the contract at issue was entered into; and (ii) no evidence or law existed to support the notion that the parties intended the CISG to govern the sale-purchase agreement.

However, Claimants argued that the CISG did apply because Respondent was a company registered and domiciled in a contracting-state and therefore, the contracting-state s domestic law and the CISG would apply to any legal issue not regulated by the former. Claimants also argued that when the parties referred to the law of a contracting-state without any further specification,





7 Major trading countries such as the United Kingdom, India, South Africa and Nigeria are non-contracting States.

8  John  Y.  Gotanda,  Compound Interest in International Disputes,  34  LAW  & POL Y

INT L BUS. 393 (2003).

9 See Maaden v. Thyssen, ICC Case No. 6653 (1993) (The contract in this case was governed by French law and the tribunal held that the sales contract was governed by the CISG because the parties had chosen French law, which had incorporated CISG by the time the contract was executed), http://cisgw3.law. pace.edu/cases/936653i1.html#cx.





the CISG, as part of such law, would apply to the arbitral proceedings provided that the requirements of Article (1)(1) of the CISG were met. Claimants prevailed based on these  arguments and were eventually compensated according to the remedies available under the CISG.

International arbitral tribunals infrequently grant the application of the CISG in cases involving non-contracting States for the following reasons: (i) the application of the CISG is rarely in dispute because the CISG has been adopted by a large number of States,10 hence both claimants and respondents are likely to be contracting States11; (ii) traders, companies and stakeholders (even in contracting States) are becoming increasingly reluctant to incorporate the CISG into their contracts, so they expressly exclude its applicability (opting-out of its application) by virtue of the prevalence of party autonomy,12 as prescribed by Article 6 of the CISG; and (iii) some contracting States13 with major  economies and large trading volumes, such as the USA, China, Germany and Singapore have declared14 that they will not be bound by Article 1(1)(b) of the CISG15 which extends its applicability to cases where the conflict of law rules favor a contracting State s law.16







10 See Status of Treaty, supra note 6.

11 Pursuant to its Art. 1(1) (a), the CISG applies to contracts for the sale of  goods between parties whose places of business are in different States, when the States are contracting States. This is the more frequent situation in international disputes.

12 Pursuant to CISG Art. 6, parties may exclude the application of CISG.

13 China, Germany, Czech Republic, Saint Vincent and the Grenadines, Singapore, Slovakia and the USA.

14 Marlene Wethmar-Lemmer, Applying the CISG via the Rules of Private International Law: Articles 1(1)(b) and 95 of the CISG - Analysing CISG Advisory Council Opinion 15, 49 DE JURE 58 (2016).

15 Pursuant to CISG Art. 1(1)(b), the CISG also applies to contracts of sale of goods between parties whose places of business are in different States when the rules of private international law lead to the application of the law of a Contracting State.

16 Declaration prescribed by CISG Art. 95.





To summarize, scholars have asserted that the applicability of the CISG can derive from one of the three following scenarios: (i) direct choice driven  by  party  autonomy  in  contracts;  (ii)  indirect choice   when parties   as in the case at hand   chose the law of a contracting state; and (iii)  opt-out  when  parties expressly exclude the CISG.17

Despite the apparent popularity of the opt-out choice among traders and stakeholders in contracting States, empirical research has shed light on the CISG s applicability granted by many international arbitral tribunals frequently adjudicating the proceedings pursuant to its provisions.18 This could simply result from the sheer number of aggrieved parties seeking relief by relying on the CISG, and from respondents raising defences.19



III. INCENTIVES TO REQUESTING THE APPLICATION OF THE CISG IN INTERNATIONAL ARBITRATIONS

International arbitration is an alternative mechanism to the judicial path, it is adversarial by nature, and triadic. The frequent application of the CISG in international arbitration awards is not only due to the aforementioned arbitrators  inclination, but also  to the requests by parties who support their claims for compensation (in the event of non-compliance), or defenses of exoneration (of liability), on the Convention s rules.

The incentive for parties to argue for the CISG s application in arbitral proceedings stems from its broad-reaching array of remedies and defenses. This is because the CISG is considered to be more suitable (when compared with domestic law) for settling international disputes arising out of both cross-border and trans- border transactions20 and because of the perception that the CISG is a compromise between common-law and civil-law jurisdictions



17  JANSSEN & SPILKER, supra note 5.

18 See, LOUKAS MISTELIS, supra note 1.

19  STEFAN KRÖLL, LOUKAS MISTELIS, & PILAR PERALES VISCASILLAS, UN CONVENTION ON

CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS (CISG: A COMMENTARY) (2d ed. 2018).

20 See Franco  Ferrari,  The Interaction between the United Nations Conventions  on Contracts for the International Sale of Goods and Domestic Remedies, 1 THE RABEL J. COMP. & INT L PRIV. L. H. 52, 53 55 (2007).





when determining how parties are to be granted relief (i.e., awarding damages as a primary remedy vs. granting specific performance).21 Moreover, the CISG is also perceived as  a  contract law code that offers a series of default rules that cover gaps in contracts and assist in their interpretation.22

Notwithstanding the above, some authors23 have warned that the CISG does not cover all the problems arising out of contract disputes and in many cases the remedies provided by domestic law still play an important role in settling international disputes. These authors have also argued, for example, that the UNIDROIT PICC and the European PECL become essential as gap-fillers and as supplementary sources of arguments when interpreting the CISG.

IV. THE CISG IN THE ABSENCE OF FORCE MAJEURE AND HARDSHIP CLAUSES As already noted in our Introduction, the CISG has become   an

opt-out instrument in practice, and an opt-in agreement in international arbitration24 and their interaction has led to a  return to favor of the former. Data collected through recent empirical studies25 show that international arbitral tribunals tend26 to apply the CISG without hesitation and have extended its application to the settlement of trade-related disputes thanks to its remedies, defenses, and exemptions from liability.



21  Díez-Picazo, supra note 4.

22  JANSSEN & SPILKER, supra note 5 at 142.

23 Ferrari, supra note 20; see also PILAR PERALES VISCASILLAS, The Role of the UNIDROIT Principles and the PECL in the Interpretation and Gap-Filling of CISG, in CISG METHODOLOGY 287 et seq. (André Janssen and Olaf Meyer ed., Munich: Sellier Eur. Law Publishers, 2009); INGEBORG SCHWENZER, Interpretation and Gap-Filling under the CISG, in CURRENT ISSUES IN THE CISG AND ARBITRATION (Ingeborg Schwenzer, Ye im M. Atamer, & Petra Butler ed., Eleven Int l Pub. 2014).

24  JANSSEN & SPILKER, supra note 5.

25 MISTELIS, supra note 1; see also CISG database, INST. INT L COM. L., https://iicl.law.pace.edu/cisg/cisg (last visited July 21, 2020).

26  STEFAN KRÖLL, Arbitration and the CISG, in   CURRENT ISSUES IN THE CISG AND

ARBITRATION (Ingeborg Schwenzer, Ye im M. Atamer, & Petra Butler ed., Eleven Int l Pub. 2014).





Triggered by the occurrence of exceptional or unexpected events, past discussions of universal principles of contract law such as pacta sunt servanda and rebus sic stantibus, are being revisited. The list of exceptional or unexpected events was typically restricted to natural disasters (commonly referred to as acts of God ) such as fires, earthquakes and floods. However, for some one hundred years now, case law and scholars27 have acknowledged that some human-driven events can affect contracts by making them impossible or too onerous to be performed. Some examples of these human-driven events are the cancellation of the London procession for the coronation of King Edward VII in 1902, (the coronation cases ); the dramatic  inflation of 1923 in Germany; the great depression of 1929 in the United States; the closing of the Suez Canal in 1956; the reunification of Germany in 1990; the September 11th, 2001 attacks in the United States; and similarly to the ongoing Covid-  19 pandemic   the Spanish Flu pandemic of 1918.

In the absence of force majeure and hardship clauses28 or instances where domestic law29 fails to prescribe such  exemptions from liability,30 the applicability of the CISG becomes of paramount influence on the outcome of many claims. The CISG has become even more important in the current times affected  by



27 MARCEL FONTAINE, The Evolution of the Rules on Hardship, From the First Study

on Hardship Clauses to the Enactment of Specific Rules, in HARDSHIP AND FORCE MAJEURE   IN   INTERNATIONAL   COMMERCIAL   CONTRACTS   (Fabio   Bortolotti   &  Ufot

Dorothy ed., Kluwer L. Int l 2018).

28 The International Chamber of Commerce (ICC) offers its model force majeure clause and hardship clause. Their more recent versions were released in March 2020.

29 Amidst the COVID-19 pandemic, it is fair to mention that Chinese (PRC) Law prescribes force majeure in Articles 117, 118 of its Contract Law and in Article 180 of the General Rules of Civil Law, which apply as default rules absent any specific contractual provision.

30 In absence of a force majeure clause covering an event such as the COVID-19 ( pandemic ), domestic law remedies such as the common law doctrine of frustration (England and Wales, and some deviations in certain U.S. States such as New York and Texas) impossibility and impracticability (Uniform Commercial Code and The Restatement (Second) of Contracts, U.S) could grant exemption from liability. Impracticability, unlike impossibility, is a lower standard, which does not require that performance be objectively impossible, but rather unfeasibly difficult or expensive.
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the COVID-19 pandemic. This is so because the performance of many contractual obligations and undertakings could well be deemed impossible, impractical or unreasonably onerous  based upon the occurrence of unforeseen circumstances  or  events beyond the control of the parties.

From a practical perspective, the CISG s relevance could also come into play in contract disputes where parties have already agreed on force majeure and hardship clauses,31 since  CISG- related case law crafted by international arbitration tribunals32 can provide useful guidelines on the clauses interpretation and application.33 Fortunately, arbitration case law shows a uniform approach to the interpretation and application of force majeure.34

Nevertheless, it is fair to say that the viability of affirmative defenses based on either force majeure or hardship derived from the CISG alone is to a certain point uncertain because there is still no consensus in the international arena as to whether the language contained in article 79 of the CISG has the same effect on those   exemptions.   Fortunately,   most   scholars35     and   awards





31 One of the advantages offered by the ICC Force Majeure Clause, it is that it seeks to strike a balance between the general requirements of force majeure, which must be verified in all cases where its invocation is sought, as well as the description of the facts that were allegedly outside the control of the parties and that could not be foreseeable when the contract was entered into. By way of a corollary to the above, in addition to defining 'force majeure' the ICC Force Majeure Clause includes a catalog of events called force majeure that are supposed to meet the requirements to be considered within that category, which it suggests must be examined (for inclusion or not) by the parties to adjust them to their needs or conveniences. Therefore, the immediate and fundamental result of the successful invocation of force majeure is, precisely,  the relief of the party that makes use of it from fulfillment of the agreed obligation or obligations and the consequent liability for damages.

32 Pilar Perales Viscasillas & David Ramos Muñoz, CISG & Arbitration, 10 SPAIN ARB. R. (MADRID) 63 (2011).

33 HARDSHIP AND FORCE MAJEURE IN INTERNATIONAL COMMERCIAL CONTRACTS: DEALING

WITH UNFORESEEN EVENTS IN A CHANGING WORLD (Fabio Bortolotti & Ufot Dorothy ed., Kluwer L. Int l 2018).

34 CHRISTOPH BRUNNER & BENJAMIN GOTTLIEB, COMMENTARY ON THE UN SALES LAW (CISG) (Kluwer L. Int l 2019).

35 A landmark document on this issue is Opinion No. 7 of the CISG Advisory Council (point 3.1), published in 2008. In 2009, the Belgian Court of   Cassation





rendered by international arbitral tribunals tend to affirm the applicability of article 79 s.36 However, which scenarios amount  to an impediment under article 79 and what remedies are to be granted is still subject to dispute.

It is worth briefly noting the difference between the two cases of exemption from contractual liability. For many arbitration awards, force majeure is associated with circumstances that make it impossible to fulfill the obligations in the form and manner originally agreed. The excessive onerousness  (hardship)  can admit such fulfilment, but only by bearing a financial cost or sacrifice of such magnitude that it breaks the economic balance of the contract.37

Finally, it is also important to emphasize that both UNIDROIT PICC and PECL, albeit deemed soft law  instruments,  must  be used as gap-fillers and are an invaluable supplemental source for the interpretation of the CISG.



V. CONCLUSION

Given the advantages offered by the CISG for resolving disputes in international arbitrations, there are indeed incentives for invoking its application, even in commercial disputes  involving contractors from countries that are not signatories of the Convention.

In international arbitrations where the contracting parties have agreed to submit to local legislation without reservation, the application of the CISG could be invoked even if it involves a party from a non-signatory State. The selected country (to whose law the parties have submitted) must be a member of the Convention. The solution would be similar if the local legislation (of the member country) is applicable as a consequence of the conflict rules of private international law. This 'indirect' application of the



was one of the first national courts to follow such approach (case of sale of  steel tubes for scaffolding).

36 Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, 39 VICTORIA U. WELLINGTON L. REV. 709 (2009).

37  Among others, see ICC Awards Cases No. 9479 (2001), No. 15051 (2014) and

No. 15610 (2014) in Bulletins Vol. 12, No. 2; Vol. 25, No. 2; and Vol. 25 No. 1, respectively, of the International Court of Arbitration (ICC).





CISG could only be blocked if the member State has made the declaration set forth in Article 95 of the Convention.



International arbitration has come to the rescue of the CISG, which has suffered a recurrent contractual exclusion by trading parties who prefer to impose submission to local laws that they consider more favorable or closer to their interests. Empirical data show an inclination by international arbitrators to apply the CISG in a large number of disputes, many of which involve defenses based on force majeure or hardship. Most arbitration panels and authors are inclined to recognize the inclusion of these exemptions from contractual liability within the scope of Article 79 of the CISG.



In international arbitrations involving contracts that are silent on situations that could be classified as force majeure or excessive onerousness (hardship), or that have stipulated a deficient national legislation or conflicting precedents, the application  of the CISG offers harmonized contractual solutions or remedies. In fact, the application of the CISG can also be beneficial if the parties have agreed to specific clauses for resolving situations that have given rise to disputes, because the Convention also serves as tool for interpreting them.



Both UNIDROIT PICC and European PECL should be considered as supplementary rules to the CISG, particularly because they contemplate and regulate cases of force majeure and excessive onerousness (hardship), with some peculiarities, but which seek a balance.






image8.emf
Ong - Case Strategy  and Preparation for Effective Advocacy (2019).docx


Ong - Case Strategy and Preparation for Effective Advocacy (2019).docx
Case Strategy and Preparation for Effective Advocacy

Colin Ong QC

Dr Colin Ong Legal Services



01 October 2019 Print article

General introduction

One cannot underscore enough the importance of effective advocacy on the prospects of success of any international arbitration matter. However, before one can even start preparing for written or oral advocacy, one needs a proper road map and strategy setting out how one would like to deal with the case. Experienced and successful lead counsel will all agree that, in the conduct of international arbitration, it is difficult to overstate the importance of spending time thinking about and preparing a good case strategy at the outset. It is important to note that, while case strategy, investigations and case preparation activities are not advocacy, they do have a very close interaction with advocacy and a direct impact on what advocacy options are open to counsel. As such, one can say that, without proper case strategy and efficient case preparation, counsel is unlikely to get to the stage where he or she can effectively carry out oral and written advocacy.



Counsel with a well-thought-out case strategy will be in a better position to avoid and evade any traps or pitfalls on the journey to the final hearing. The case strategy is the road map and acts as a counsel’s secret means of guiding his or her team towards a successful preparation for good written and oral advocacy. Without a proper case strategy, there is no road map for the legal team to know where they have to go, and counsel is likely to get distracted along the way before he or she realises that his or her team and client will become the losers in the arbitration. A good case strategy and proper preparation to lay down the groundwork for effective oral and written advocacy is, therefore, absolutely essential to the proper handling of an arbitration from the time of the notice of arbitration right through to the end of the final hearing.



The golden rule – know your tribunal



The golden rule of advocacy should be: help your tribunal. And in order to achieve this, first and foremost, an advocate should know its arbitrators and try to understand how they will approach the case.



Although most arbitrators share similar ways of approaching the procedure, different cultural backgrounds and distinct methodologies may affect the outcome. But, at the end of the day, any arbitrator will look for a narrative and an analytical framework that makes sense of the facts, is consistent with the legal rules applying to the substance, and does not offend a sense of fairness.



It is therefore vital for an advocate to place himself or herself in the arbitrators’ shoes, and try to think as they likely will.



Don’t fall in love with your case



I remember, in my first years at the Bar, an old colleague telling me what he saw as the three fundamental rules of a trial lawyer: don’t believe what your opponent says, don’t believe what your client says, and above all, don’t believe what you say. There is, of course, a part of irony in this, but a good advocate should never fall too much in love with his or her case. A good dose of scepticism and self-criticism may sometimes improve your advocacy.



Be the first to be clear



The second way of helping your tribunal is to keep your arguments as simple and focused as possible. Many complex cases boil down to three or four decisive questions. The party who first manages to convey its arguments on those key issues in a clear and structured way will take a considerable lead in the arbitration. It is as a consequence important not to weaken a party’s core arguments with the many peripheral questions that will inevitably arise, and to which the arbitrators will pay little, if any, attention.



Don’t underestimate the importance of the hearing



A good advocate should also be mindful that an arbitrator’s learning curve is very different from that of a counsel. There are key phases in the procedure, such as the evidentiary hearing, at which the arbitrators’ views on the case will start crystallising, and it is important that by then an advocate has been able to convey a structured and coherent vision of the case that, ideally, a tribunal could adopt almost in its entirety to make its award. Serge Lazareff once said that he used to write his awards on the documents, but that he made his decision at the hearing, and there is some truth in that. Advocates should bear that in mind when deciding whether they should request closing arguments, post-hearing briefs, or both. Duplications of arguments, rhetoric and aggressive language, from that perspective, can only hurt a party’s case. A wise advocate will always be able to explain the most complex concepts in the simplest terms, and will at all times be courteous, pedagogical and mindful of the necessity not to waste the tribunal’s and the opponent’s time.



– Alexis Mourre, Independent arbitrator



While advocacy itself is an elusive art that is usually inborn for lawyers, there are ways to improve one’s advocacy techniques over time. The art of strategy is even more complex, as it embodies a number of other skill sets, including the need for a mastery of the applicable law in the specific fields of law that surround the dispute. It requires deep analytical and logical reasoning, a mastery of the arbitration rules of procedure and a good case presentation methodology. It will also include the need to have full understanding of the applicable law and how the arbitrators and opposing counsel are likely to operate. The background training and experiences of a lawyer are very likely to influence his or her individual perception as to how advocacy should be conducted. The lawyer’s perception as to the proper sources of law and how



he or she should present a client’s evidence and the legal reasoning will also generally determine the style of advocacy that he or she will deploy in the arbitration process arguments.



Common lawyers who are trained to rely upon doctrine of stare decisis and case precedent will have very different views and techniques of legal reasoning and presentation from their civil law counterparts, who will often be better skilled in the technique of jurisprudential reasoning, the pairing of statutory material and academic jurisprudence. They will also be used to the system of iura novit curia, which allows parties to a legal dispute to assume that the court or arbitral tribunal is familiar with the law that is applicable to their case. Lawyers who are trained in the common law system generally are taught to put a lot of emphasis in the oral presentation of their case submissions; base their legal reasoning on precedence, cross-examination and re- examination of witnesses; and excel at putting their factual and legal case orally to the arbitrators. Conversely, lawyers trained in the civil law system accord far greater deference to reliance on documentary evidence and upon the expected role of the arbitrator to put questions to the witnesses. This means that civil law advocates tend to have a lot more experience in perfecting their written advocacy. They will generally have had a lot of experience with cases that require them to put together well-thought-out written briefs that tell the story to the tribunal. It also means that they are less likely to have built up tens of thousands of hours of oral advocacy experience in developing the techniques of cross-examination and oral submissions that are second nature to common law lawyers.



Because of the confluence of civil and common law in international arbitration, the art of strategy and preparation for effective advocacy is likely to be the most difficult and sophisticated stage for counsel. It requires the widest range of skill sets and will often require a lot of experience and practice in appearing before both civil and common law tribunals and against opposing counsel from both systems of law.



When should the preparation of a case strategy begin?

The preparation and development of a case strategy should begin after one has learned the initial facts of a case, seen the key documents, conducted initial interviews with potential witnesses of fact, and conducted informal investigations on the factual and legal bases of the case. Counsel should formulate their overall case strategy very carefully at the outset, as this will eventually lead to favourable conditions for them to apply their advocacy skills. The case strategy will be the bedrock on which successful conditions for advocacy can be developed. A good overview case strategy will also allow counsel to carry out a proper investigation and preparation of facts and legal principles necessary for the case memorials. A good case strategy will also enable counsel to initiate a favourable case management protocol with the tribunal and, if all goes well, it should lead to favourable conditions for counsel to apply their oral and written advocacy skills.



A well-thought-out case strategy at the outset will provide the necessary guidance for all essential actions that will need to be dealt with in arbitration. These include collating initial documentary evidence; investigating the facts and legal issues involved; selecting and interviewing the best witnesses to assist in building the case; preparing solid written advocacy essentials such as memorials; producing an effective opening submission; determining which exhibits are to be relied upon for the purposes of preparing one’s witnesses and cross-examining



the opposition; carrying out oral submissions at the hearing; and preparing solid post-hearing written submissions.



While one should develop a good initial case strategy, it will sometimes become apparent that the presentation of additional facts through oral and documentary evidence requires the development of the case strategy. The case theory of the arbitration may have to be revised and may be in a slower state of evolution and require to be updated, as more relevant and material information becomes available to counsel. While one can make adjustments to one’s case strategy and allow some flexibility, one must not have any form of strategy that is purely reactive in nature or is being developed as the arbitration proceeds. Such a reactive case strategy will be a sure way to place the legal team and its client at a strategic disadvantage. Anything short of a consistent and clear strategy towards certain key goals will undermine one’s overall chances of winning the arbitration. Shortly after the initial first meeting with a client, counsel needs to be able to advise his or her client as to how to he or she proposes to deal with the dispute.



Good investigative skills assist in the preparation of the case

The planning of the case strategy goes hand in hand with the need to prepare the case as it unfolds, from the time counsel is first instructed to the time that memorials are filed, and long after. Counsel need to have good investigative skills and know how to look for evidence, collate oral and written evidence, and select and interview witnesses, in addition to conducting legal research on the case. Counsel need to know how to investigate any factual allegations made by the opposing party. Counsel need to try to find out the legal basis of the opposing party and how to manoeuvre their case so as to derail their opponent’s own case strategy. It is important to know what type of expert witnesses may need to be instructed.



When should one begin investigation and case preparation?

The case preparation needs to begin at almost the same time as the first investigation into the key issues surrounding the dispute. Unless and until counsel has a clear feel of the issues at stake and the historical facts that may support the case theory, it will be extremely difficult, or even impossible, to develop any kind of meaningful case strategy that can withstand the pressures of the arbitration process.



Counsel will often be given a lot of documentation and told a lot of background information by their clients. They need to make quick decisions to separate and sort out the relevant material and important issues at the outset. It will otherwise be extremely difficult for counsel to make any crucial decisions as to the path to be taken and the interlocutory procedures that they will need to apply in the course of the arbitration. At these initial stages, there is often a struggle between solicitors and in-house lawyers on the one hand, and counsel on the other, as to the necessity of the expenditure on investigation. In cases involving larger claims, it is easier for counsel to persuade solicitors and in-house lawyers to conduct an early investigation into the facts of the case. While early investigations will often add additional costs early on, experienced counsel will agree that, on average, one finds that this early expenditure on investigation can lead to a significant reduction in legal and expert fees later on in the arbitral process. Such a step also



tends to lead to a more manageable and advantageous arbitration procedure, which will then allow counsel to perform oral and written advocacy at the best possible levels and hopefully lead to a successful award in favour of the client. An early investigative process will almost always facilitate counsel’s decision as to how his or her written submissions should be structured.



An early investigative process will also generally allow counsel the benefit of the critical facts at hand. When acting for a claimant, knowledge of these facts will allow counsel to assist his or her client to draft and send out pre-arbitration letters giving notice to the opponent setting out the relevant facts and legal principles in his or her favour for the purposes of an advantageous costs award at the end of the hearing. When acting for a client who is a respondent, counsel will also need to get all the relevant facts out and interview witnesses as soon as possible before the party files any answer to any notice of arbitration. It is essential that counsel are able, within the procedural time frame, to set out a convincing answer, defence and any counterclaim as fully as possible to provide a convincing introduction to the tribunal. For case strategy to work to its full advantage, it is essential for counsel to be able to set out and frame a case in the way in which he or she wants the tribunal to understand and accept it. A better understanding of the case and a good interaction between counsel and a tribunal often leads to a higher likelihood that the tribunal may be more willing to accept the procedures that counsel is likely to propose along the way.



Key factors to consider for the proper preparation of a case strategy

When one is first developing a case strategy, it is essential to fully understand the factual theory of one’s own planned case and the development of the legal theories in support of it. However, it is equally essential to understand and anticipate the factual evidence that supports the case of the opposing party and anticipate the possible legal theories that the opponent will be likely to deploy to support its own case. To a more limited extent, it will also be important to try to understand where the opposing law firm is incorporated or established, as law firms and counsel from different jurisdictions are subject to different bar and law society ethical rules. Such rules can significantly affect how different counsel may prepare their case strategy for oral and written advocacy. A later section of this chapter deals with this aspect of case strategy.



The initial stage of preparing case strategy in arbitration is for lead counsel to take a step back to have an overview of the underlying structure of the commercial relationship between the parties. While disputes can take place between parties in any business, it is not always immediately obvious to third parties, including lawyers, what the parties are actually disputing. In the majority of cases, the crux of the dispute tends to be about whether or not a party is in breach of contract or failing to perform certain obligations under the contract. However, it is important for counsel to ask his or her instructing party whether there may be other submerged disputes, including a dispute about how a business is to be run or even direct or indirect control of the business itself. Counsel needs to know if his or her client is still doing business with the opponent on other matters and if the client would like to maintain an amicable relationship after the arbitration has taken place. Counsel needs to know if there is any particular interest for the parties to continue doing business on other businesses that may not form part of the matters in



dispute in the arbitration. Counsel needs to know if the parties have reached a stalemate position in which all goodwill has already broken down and the parties will remain irreconcilable. This is an important part of how the case strategy is to be developed, as counsel needs to advise his or her client on possible hostile legal steps and any interlocutory actions that the parties may seek to employ against each other.



The arbitration clause – stick or twist?



One of the first questions to be asked is whether the parties to the arbitration really should stick with the arbitration provision on which they had agreed when entering into their contract. The contract in issue in a $2.5 billion case in which I sat as a co-arbitrator had provided for ICC arbitration, with the ICC Court to appoint all three arbitrators. When the dispute arose, however, both sides, a Fortune 50 US company with various joint ventures with the respondent state, decided to scrap the arbitration clause in their contract. Instead, they agreed that first they would choose together a tribunal president, then, with both sides having knowledge of that choice, the parties would proceed to appoint their party-appointed arbitrators simultaneously, but without knowledge of the other party’s appointee. Not surprisingly, both co-arbitrators knew the tribunal president well. In the end there was a unanimous award for the claimant for the requested $2.5 million, including interest. The parties soon agreed to immediate payment of the award, minus the substantial interest, and their other joint ventures continued.



– Charles N Brower, Twenty Essex Chambers



Parties that have an ongoing relationship in other matters or a long-term business relationship that is expected to continue into the future tend to want to manage hostilities and conduct the arbitration in a more restrained and less aggressive manner. Counsel should always bear in mind that there is no single best way to conduct the practice arbitration. Unlike court litigation, which is centred heavily on strict rules of court procedure, arbitration is flexible and offers a lot of room for counsel to tailor-make the dispute resolution process to deal with the core issues of the dispute.



What other elements should form part of a good case strategy?

Each legal team that handles a case has one main goal: to win the case. It needs to be able to persuade the arbitral tribunal that the merits of the case are in its client’s favour. Counsel will only be able to do this with a good case strategy that showcases his or her own merits and strengths while undermining the case of his or her opponent. Counsel also needs to make a decision as to the client’s desired end result. In the event that the client has other existing relationships with the opponent and wishes to continue to do business regardless of the outcome of the arbitration, counsel needs to be able to navigate the arbitration proceedings in such a professional way that the disputing parties will not be pushed beyond the point of no possible reconciliation after the arbitration. Conversely, if the dispute is between joint venture partners who absolutely cannot work together any more, counsel will need to decide at the outset whether



a successful award will actually settle the situation or whether it will remain a paper victory only and leave the parties still disputing within the business or company.



At the outset of being instructed by solicitors or by in-house counsel, before one can shape the case strategy and decide on the style of case preparation, one needs to look at the choice of law, choice of language and seat of the arbitration. These three practical legal factors will decide which arbitrators are to be appointed and define how the case is likely to be run. Counsel will need to know how the majority of the tribunal is likely to allow the arbitral proceedings to be run and will need to anticipate what recourse one could get from the tribunal under the law of the seat of the arbitration.



Counsel will need to be able to anticipate whether or not the opponent will be likely to approach the case head on or whether it is likely to seek to take out additional interlocutory applications as part of his or her strategy in building the case.



Counsel will need to decide from the outset whether or not it may decide to make an application to bifurcate or even trifurcate the arbitral proceedings. One should already be preparing the list of issues involved in the case and continue to work on defining the issues as more evidence comes to light.



Counsel will need to be able to anticipate whether he or she has adequate documents at hand, and whether he or she or his or her opponent is likely to be seeking interim relief from the tribunal.

Counsel needs to anticipate the likelihood of his or her opponent or even himself or herself making applications to the tribunal on jurisdictional challenges or other applications that may be critically important for one party but extremely disruptive to an opponent. These may include the likelihood of challenges being made against arbitrators personally or against the jurisdiction of the tribunal; the likelihood of any applications for security of costs; anti-suit injunctions; preservation orders; emergency arbitration proceedings; applications for onerous US-style document disclosure productions; and other lesser-used strategies, such as one side obtaining assistance from the authorities of the seat of arbitration. In the event that one side has a strong relationship with the authorities in any country that has a questionable reputation with its police and security forces or immigration authorities, one can also expect all sorts of problems being made for one’s witnesses, legal team and expert witness team.



Important points should be raised with the opposition early on for consideration of costs

In the earliest stages of any arbitration, a key factor of any decision-making process in case strategy must be the financial status of the client. Counsel needs to know the case that the client needs to prove and the avenues that remain available to the client. Counsel needs to work very closely with the client at the outset of being instructed and ask for the client to set out his or her key priorities and desires. Counsel will need to be able to engage the client and explain any limitations, such as costs and loss of time. Counsel needs to know if the client is prepared to settle and, if so, on what commercial and financial terms.



The issue of costs is often overlooked at the beginning of an arbitration. Even if one is acting for a party with very deep pockets, it is important for counsel to emphasise to his or her instructing solicitors and client that the costs estimates for any arbitration are simply estimates and not an absolute limit. Clients ought to be informed at the outset and reminded throughout the arbitration process that they will need to keep enough funds to see the arbitration to an end. As part of case strategy, it is important to try to anticipate whether or not opposing counsel is likely to try to deliberately engage in guerrilla tactics as part of their strategy to wear down the opponent both in terms of excessive expenditure of fees, costs and time. Most, but not all, guerrilla tactics are carried out to either force a settlement agreement or derail the arbitration.



Possible guerrilla tactics that counsel needs to factor in for costs

As part of case strategy and case preparation, it is important for lead counsel to consider whether he or she fully understands the rules of the game. Matters of procedure in international arbitration are not set out in any common statute, rule or code. The UNCITRAL Model Law has been adopted in whole or in part in many countries and has gone a long way towards providing guidance on the fundamental principles of the arbitral process and what it is intended to achieve. However, the final procedures that are adopted in any arbitration differ from one arbitration to another depending on the nature of the dispute, the applicable procedural law (often the law of the seat), any institutional rules adopted, the background of the arbitrators, and the counsel themselves.



There have been many discussions about the subject of ‘guerrilla tactics’ in international arbitration. It is important to note that guerrilla tactics may not always amount to any violation of laws or procedural rules of arbitration, although there are a few that are readily and universally considered unethical.[2] However, it is also important to remember that different counsel from different jurisdictions and countries have their own set of bar rules, law society rules and court ethical guidelines to follow. There are constant heavy intellectual debates as to whether there is a need for regulation of counsel conduct in international arbitration and, if so, whose standards should be applicable.[3] One can see that powerful arbitration bodies are at loggerheads with each other, not just over some of the provisions of the 2013 International Bar Association Guidelines on Party Representation in International Arbitration, but even from the approach adopted for dealing with these differences in ethics of different legal professional bodies in different jurisdictions.[4] Counsel needs to be able to anticipate the possible arsenal of weapons that his or her opponent will employ and know from the outset which of these are guerrilla tactics.

However, it is hard to categorise some borderline tactics as guerrilla tactics.



The art of persuasion is simplicity



The art of persuasion is simplicity and relying on the relevant issues. Perfect command of the language of the arbitration may not always assist the tribunal. Rather, the tribunal will need to be guided by a road map through the issues and evidence rather than be presented with hyperbole and exaggeration.



· Julian Lew QC, Twenty Essex Chambers



Be in control and keep it simple



Advocacy is like boxing. If you control the ring, you are likely to win the prize fight. But be subtle. No histrionics. No overstating your case. You start off with a clean piece of paper and it is for you as the advocate to paint the picture you want the tribunal to accept and adopt. So keep it simple. Don’t mix up bad points with good points, or you risk the good points going the same way as the bad ones.



· Ian Hunter QC, Essex Court Chambers



Most professional ethical rules have been developed purely with national court litigation in mind. Counsel and law firms are regulated by their local bar rules or local law society rules. However, as there is no necessity for counsel to be lawyers, let alone registered practising lawyers, they will not be subjected at all to any local bar ethical rules. It is incumbent on counsel to consider as part of his or her case strategy and case preparation the possibility of going against a law firm domiciled in a country with very different standards of lawyers’ ethics. In this event, counsel needs to be aware of the possibility of opposing counsel or a law firm from another jurisdiction being allowed to prepare witnesses or being able to initiate actions that are considered to be ethically wrong or even reprehensible in the other jurisdiction. It would not be correct to insist that a non-lawyer counsel from Arcadia is to be subject to the ethical standards of a lawyer or a law firm from Utopia. The lawyer or law firm from Utopia may not be allowed to prepare or coach his or her witnesses but the non-lawyer advocate from Arcadia may be entitled to prepare and coach his or her witnesses in mock arbitration hearings.



It is important for counsel to be able to anticipate the possibility of guerrilla tactics, which may take the form of continuous and systematic arbitrator challenges or recurring requests for extensions of time. There may also be a strategy of submitting an excessive number of documents from the opponent to obstruct the tribunal in its attempt to carry out its work efficiently. Ultimately, the intended objective of a party that decides to engage in guerrilla tactics is to obstruct, delay, sabotage and derail the arbitral proceedings. Guerrilla tactics may form part of the case strategy of counsel from jurisdictions that have comparatively minimal ethical regulations over local law firms.



Factors to be considered in arbitrations seated in unfamiliar jurisdictions

Counsel should be able to realise his or her own strengths and limitations at the stage of case strategy and case preparation. Where counsel is dealing with an arbitration seated in an unfamiliar place and governed by law with which he or she is not familiar, an important strategic decision needs to be made at the outset. Counsel will need to consider and decide whether he or she should be presenting the governing law issues by way of written memorials or through a legal expert witness report on the issues of law that apply to the dispute.



Such a decision also depends in part on the tribunal that has been, or is about to be, appointed. Counsel needs to decide whether he or she is likely to have an upper hand against the opposing counsel in the event that neither side decides to retain any legal expert. Counsel will also need to consider whether his or her party-appointed arbitrator and the chairperson are likely to be more familiar and comfortable at applying the principles of the governing law and the law of the seat than the other arbitrator. In the event that the answer is affirmative in both situations, counsel who is very familiar with the governing law will generally decide against the retention of any legal expert witness, as counsel will be better off bringing to life the legal issues at stake at the final hearing. Such counsel will also be more flexible and better able to fine-tune his or her case strategy after the disclosure and exchange of witness statement stages of the arbitration.

Conversely, counsel who is not familiar with the governing law should consider appointing either a legal expert witness to deal with the issues of governing law or to consider finding an able local co-counsel who is familiar with those issues of law. A local counsel is also likely to have better access to potential witnesses and have the necessary language and cultural abilities, and this would allow the overall team to develop the legal theory based on factual evidence that local counsel may be better suited to gather.



In the event that counsel or the legal team decides to recommend the appointment of foreign counsel to deal with aspects of the governing law, then there are other strategic decisions that will need to be dealt with. When collaborating with foreign counsel in the capacity of co- counsel, lead counsel will need to work out the exact scope of responsibilities. Lead counsel also needs to work out the most fruitful manner of demarcation of the work and responsibilities between both law firms.



In the event that lead counsel decides to engage a legal expert witness to provide legal opinions as opposed to engaging co-counsel, it is critical that the engagement begins immediately or as soon as possible. This is to allow reasonable time to be given to the legal expert witness to fully understand the facts and issues at stake so as to be able to have meaningful discussions with counsel and solicitors. Counsel will also need to fully understand the perspective of the legal expert witness if he or she is to be able to properly develop the case strategy and procedures that he or she plans to deploy in the course of the arbitration.



Institutional transparency in confirming challenged nominated arbitrators

Even if counsel are familiar with the courts of the seat of an arbitration, it is also important for him or her to understand that not all arbitration centres are equally robust or transparent when it comes to dealing with challenges against the nomination of arbitrators, whether meritorious or not. Arbitration institutions have differing degrees of robustness when it comes to dealing with spurious challenges and confirming nominated arbitrators. At the highest end of the scale is the International Chamber of Commerce (ICC) arbitration system, which is the most transparent in this respect.



In a 2018 matter, the nominated presiding arbitrator, who was nominated by the co-arbitrators, was challenged by one of the parties who objected to his appointment solely on the ground that



he was 76 years old at the time of nomination.[5] It was alleged that it was not feasible to procure insurance to guard against human risk or ‘proceedings rehearing’ risk. In essence, the objecting party alleged there was a risk that, during the course of the arbitration, the 76-year-old arbitrator might suffer from health issues or otherwise become unable to continue in his role as president, with potentially serious consequences for the parties. The ICC Court rejected the challenge and decided to confirm the nominated presiding arbitrator. Significantly, the ICC provided its detailed grounds of reasoning, including a statement that there was also no indication that the prospective president’s health should be a source of concern as precarious health conditions may be a cause for concern irrespective of age.[6]



One can then contrast the ICC Court’s approach to that of the Singapore International Arbitration Centre (SIAC) Court in a similar situation in which the prospective presiding arbitrator who had been nominated by the co-arbitrators was challenged by counsel for one of the parties. The sole objection made against confirmation of the prospective presiding arbitrator was on the grounds that counsel had worked closely in other cases with a single identified lawyer from the same law firm as the prospective presiding arbitrator.[7] The co-arbitrators rejected the challenge on the grounds that none of the lawyers from the law firm of the nominated presiding arbitrator was participating in the arbitration. In short, there was no breach of the 2014 International Bar Association Guidelines on Conflicts of Interest. Nevertheless, the SIAC Court decided to accept the challenge and did not confirm the nominated presiding arbitrator. Notably, this decision was made without providing any reasoning whatsoever; the SIAC system does not require reasoning in this regard.



It is likely that the requirement of transparency by the ICC Court and the need for the ICC Court to provide reasoning for any decision on the confirmation or not of prospective arbitrators will limit the likelihood and number of unmeritorious challenges. It is important for counsel to fully understand the robustness and transparency of the courts of the seat of the arbitration in dealing against both meritorious and unmeritorious challenges – it is equally important to understand the extent of the transparency of the arbitral centres in dealing with challenges. A failure to understand this issue of transparency in the confirmation of arbitrators risks leading the parties to protracted and thus more costly proceedings.



Burden of proof considerations

It is always very important for lead counsel to decide at the outset who has to discharge the burden of proof and the standard of proof that is to be applied. It is important to consider this issue at the same time as compiling the list of issues that form part of the case. Counsel will then need to move on and decide how the issues are to be proved. At the initial stage, counsel will not have the full facts of the case at hand as he or she is still to look through the documentary evidence. As such, at the earliest stage, it is important for counsel to rely on the potential witnesses to provide an outline for the dispute.



Counsel should not lose sight of the fact that the client’s case will need to be proved by the factual and expert witnesses and not by counsel. One will need to decide the long-term path as quickly as possible and come to initial conclusions as to whether the potential witnesses are



relevant and credible enough to assist counsel in pushing available documentary evidence so as to discharge the burden and standard of proof.



Once counsel knows what he or she will be able to say to the tribunal, he or she will also know what evidence will need to be sought from the factual witnesses. It is helpful to elicit from each witness what one would like to submit to the tribunal at the hearing and post-hearing brief stages. One of the most important benefits of careful case preparation, including proper selection of witnesses and a focused preparation of evidence, is the avoidance of many hours of aimless examination and cross-examination.



Choosing and setting up the appropriate tribunal

It is often said that an arbitration is only as good as the arbitral tribunal. As such, it is very important for a party to carefully choose who are to be the ultimate decision makers of fact and law. While the ability to select one’s tribunal is often touted as one of the advantages of the arbitration process, it also means that lead counsel will have to be very careful about deciding which arbitrator it is to appoint. This decision will have several important strategic implications on the arbitration itself. Much literature has been written about this selection process and it is a subject in itself. In short, one aims to appoint an impartial, fair and patient lawyer who is suitable for the arbitration in terms of technical expertise in the subject matter and whether the arbitration is governed under civil or common law. In terms of case strategy and case preparation, there are other important considerations as to whether one wants to have a tribunal that is ultra-efficient or one that is slow and careful.



Counsel acting for the claimant tend to want a very efficient tribunal that is able to deal with all interlocutory decisions, move to a final hearing and come out with a final award as soon as possible. Conversely, counsel acting for a respondent who may be caught unprepared by the arbitration tend to want to slow down the arbitration process. As part of their case strategy, they will probably insist on appointing a sole arbitrator who is a highly respected arbitrator with a busy caseload. Counsel for the respondent may also want to appoint an arbitrator who has multiple appointments at hand, is not very adept with technology and word processing, and is not very keen on travelling by air.



Counsel acting for a claimant who is faced with a three-arbitrator tribunal can also employ case strategy on improving the speed of the interlocutory process. Often, counsel will suggest that the three members of the tribunal may want to empower the presiding arbitrator to make procedural orders without having to consult the other arbitrators. Counsel for a respondent who prefers to slow down the hearing will be likely to insist on invoking his or her right to have all party- appointed arbitrators to be given an equal opportunity to make all decisions, including procedural decisions.



As a matter of case strategy, it is essential for counsel to understand the prospective arbitrator’s background to see if that person will fit the arbitration at hand. While one will always seek to appoint the most reputable and highest-ranked arbitrator possible, it is equally important to find out if the arbitrator has any special technical expertise to deal with the list of issues in the arbitration. The arbitrator’s cultural perspective is also important. He or she will generally be



experienced in the field of the arbitration, and it should be considered whether it is required that the arbitrator needs also to have specialist financial or technical expertise. It is also taken that an arbitrator will need to be able to understand the commercial issues underlying the dispute.

Experienced counsel will ensure that it appoints a good arbitrator who will not risk losing his or her credibility by appearing to be unfair or take over the role of a party’s advocate. It is taken that experienced counsel will appoint an arbitrator who will ensure that counsel will be given a fair opportunity to present the case.



Never forget the goal



Never forget who the decision maker is. In most arbitrations the tribunal is composed of three qualified and experienced lawyers (i.e., colleagues). Your job as counsel is to convince them, not the client, the opposing party or its counsel or anyone else, but the arbitrators. Everything that you do as counsel must be geared towards this goal.



· Kaj Hobér, 3 Verulam Buildings



However, what is often forgotten is the background culture of the arbitrator. It is critical to understand whether the arbitrator is a lawyer from the civil or common law tradition and who is to be the appointing authority in the event of a default situation in which it is not possible to agree the sole arbitrator or the presiding arbitrator.



Leaving aside the ICC and leading arbitration institutions such as the Hong Kong International Arbitration Centre, many arbitration institutions have a track record of appointing a great majority of arbitrators from either a civil law or a common law background. This does mean that counsel will need to factor into his or her case strategy what is to be the likely background of the arbitrator who will be appointed by the appointing centre should there be a default situation.

Counsel will need to understand how the arbitral institution will be likely to act in the event of a default situation, and whether it is likely to appoint an arbitrator who will be familiar with and uphold the principles of the governing law of the contract that has been agreed by the parties. It is important to go through statistics of the arbitral institution and then decide whether one needs an arbitrator who truly understands the governing law or not. As an example, if one has an arbitration seated in a common law jurisdiction that is governed by civil law, such as Indonesia, and counsel believes that he or she has a weak case under Indonesian law but a good case under English law, then counsel is likely to appoint a very senior English or common law arbitrator but retains the right to accept or reject the appointment of the presiding arbitrator. The opposing side may appoint an Indonesian law expert and may then try to ask for agreement of an arbitrator who understands Indonesian law or civil law.



As part of counsel’s case strategy of not allowing his or her own party-appointed arbitrator to appoint the chairperson, the appointment process will fall to the appointing authority. If it is an authority such as SIAC, it will be much more likely for the authority to appoint an English or non-civil law arbitrator. This will increase the likelihood of the two common law arbitrators being on the same wavelength regarding common law principles. Such a case strategy will then reduce the importance of the application of the governing law and increase the focus on counsel’s advocacy skills. Similarly, where an arbitration is seated in a civil law jurisdiction such



as Indonesia but is subject to common law (such as England), the same tactical consideration may come into play when black letter law does not favour a party.



It is also important to know how the majority of the arbitral tribunal is likely to approach the procedural choices that are to be made at the early stages of the arbitration. Again, experienced counsel who wants to downplay the application of governing law aspects is likely to appoint a well-known arbitrator who is in great demand but is one who comes from a system of law that is diametrically opposite to the governing law. Such a strategy then ensures that the arbitrator is unlikely to be able to devote more than the normal time and effort required to understand the issues and to apply local governing laws in the arbitration efficiently. There is no right of appeal in international arbitration and no right to set aside an arbitral award simply because the tribunal got the law wrong. If one is acting for the claimant, it is extremely important to ensure that the presiding arbitrator is someone who is not only a specialist in the governing law, but also has excellent case management skills.



Bifurcation and preliminary issue determinations

As part of case strategy and case preparation, counsel will need to think critically about whether there is any need to make an application for bifurcation. Some arbitral tribunals may, in complex cases, allow applications to bifurcate the proceedings, and allow the parties to deal with issues of damages only after the tribunal has rendered its ruling on liability.[8] The party with the stronger case will be likely to seek bifurcation on the grounds that such a procedure can contribute to the early resolution of the dispute. A party that makes an application for bifurcation will generally premise its application on the grounds that the process will allow the parties and the tribunal to focus on fundamental issues at an early stage to make case management more effective and also to purportedly save costs. Whether this may be the actual situation will rest on the shoulders of counsel, who will need to persuade the tribunal through oral and written advocacy.



Such case strategy considerations are equally important to respondents in cases where a significant part of the claims may end up being dismissed for lack of jurisdiction. Bifurcation can be a helpful procedure for claimants if an early partial award on liability will be able to lay down a platform for without-prejudice settlement discussions before any expensive damages phase takes place. Counsel acting for respondents tend to apply for bifurcation of jurisdiction from merits, and even trifurcation at times when they also seek to split the liability and quantum phases.



Preliminary issue determination is another weapon used by counsel who wish to frame a case according to their case strategy and cut down the number of issues to be decided at the final hearing. However, as with bifurcations, applications for preliminary issue determination is a procedure that is not always accepted by arbitral tribunals and is also generally opposed by the opponent. As with bifurcation, an applicant for a preliminary determination will usually couch his or her application in a way that suggests certain threshold preliminary issues are able to resolve key issues of the arbitration or to significantly cut costs by limiting the amount of evidence that needs to be produced and sifted through by the tribunal. Some commonly seen themes include preliminary applications as to whether the remedies sought by a party are recoverable in law and whether or not there is indeed a proper defence of force majeure.



Selection of witnesses

Factual witnesses



The selection of witnesses is an important consideration that can affect case strategy. Counsel will need to decide at an early stage which factual witnesses will be ideal for the arbitration. At times, counsel may decide that the witness that is closest to the background facts may not be as ideal as one who may not have been involved in all the historical facts. Counsel may decide that the more knowledgeable witness is easily shaken when challenged and may start giving inconsistent or even false answers. Counsel may well decide to rely more on contemporaneous documents and minimal factual witnesses if his or her documentary case is very strong.

Conversely, when faced with a case in which contemporaneous documents are not in his or her favour, counsel may decide to use factual witnesses who are both robust and clever enough to fill in the blanks where there are gaps between contemporaneous documents. It is always poor case strategy to encourage any witness to give evidence on issues with which they are insufficiently familiar. After identifying the most credible person to be a factual witness, it is important that lead counsel ensures that the factual witness is able to narrate his or her narrative of events in a simple and straightforward manner.



It is important that lead counsel is able to help the factual witness go through contemporaneous documents that would then form exhibits to assist the witness to narrate his or her account of events in his or her own words. As a matter of careful strategy, a seamless incorporation of such exhibits with the witness’s narration of events will greatly assist both counsel and witness at the hearing stage.



Lead counsel should always avoid incorporating legal arguments into witness statements but counsel needs to be able to know how to arrange the narration of the witness in such a way as to fit the key points of the case into the key legal principles that counsel is trying to rely upon. Just before the final hearing, counsel will then be able to put together opening written submissions that would allow the tribunal to easily understand the key legal principles that bolster the case and show how the facts provide a clear map and fit hand in hand with those key legal principles.



Expert witnesses



It is important for counsel to identify the right expert witness who will be able to help strengthen his or her case and someone who is able to prove the case theory of counsel. A good expert must be able to provide honest opinions and reasoned options that allow the advocate to properly assess and prepare the case theory properly. On the other hand, it is important for lead counsel to maintain absolute control in not allowing the expert witness to run the case. A good advocate will need to know how to strike a balance between the two positions. It is important that the expert witness does not appear to be too interested in supporting the client and does not take an unbelievable or illogical position that proves too difficult to properly defend. Lead counsel needs to ensure that his or her own credibility as well as that of the expert is always maintained to the highest standards. This overriding quality is critical to the effectiveness of counsel in both oral and written advocacy. The ultimate aim is to have the expert witness persuade and convince the tribunal to accept that the expert’s analysis and interpretation are correct. It is also equally crucial



to be able to find a robust expert witness who will be able to come across as both credible and independent.



Experienced lead counsel will have experienced many situations in which there is almost an equilibrium between facts and legal theory, and they will know that if these cases involve a certain number of technical issues, the credibility of the experts and the version of expert evidence that is accepted by the tribunal have a critical effect on the decision in the case.



Non-legal issues that may affect case strategy

Counsel needs to keep an eye on non-legal issues that may affect the longer-term interests of his or her client. Such issues will often have nothing at all to do with the skills of an advocate or the knowledge possessed by the lawyer. The issues often fall far from the gaze of the average court litigator or arbitration counsel. They involve considerations such as a good in-depth knowledge of the nature of the client’s business and of the relevant market. In practical terms, this requires not only sophisticated legal knowledge but a broad grasp of context: the nature of the client’s business, the market and the client’s relationship with the other parties to the dispute.



Experienced advocates often prefer to adopt the ‘chess clock’ or ‘time guillotine’ approach, whereby each side has a fixed number of hours in which to present its case (including examination in chief, cross-examination of opposing witnesses, oral opening and closing submissions). This method will often favour the more experienced advocate who is used to working under time pressure and tends to work to the advantage of civil law practitioners, as he or she is likely to have already set out his or her written advocacy in a clear manner, and the limited time, chess clock method will generally force both sides to focus sharply on the key aspects of the case. There is not enough time for verbose oral submissions, and a shorter time frame usually forces counsel to consider only the key points that really need to be made to persuade the tribunal to adopt its preferred case theory. This limits repetitive oral submission and forces parties not to spend too much precious time on non-core issues.



Lead counsel who may need to cross-examine many witnesses and may need to focus on building a case tend not to be too keen on adopting such a methodology.



Conclusion

The best advocate must at the outset consider the eventual endgame that he or she hopes to be able to play out. Unless the groundwork has been laid out properly, the advocate cannot use his or her superior advocacy skills to the best effect. However, counsel also has to consider whether his or her strategy can provide the outcome that the client desires. In the event that counsel feels that the best case strategy will not be enough to protect his or her client, or feels the tribunal will not be able to issue a final award in time to accord the much-needed relief to his or her client, then counsel needs to inform the client as soon as he or she comes to any such conclusion.



Arbitration counsel needs to have a large and varied skill set that transcends the knowledge of law or good advocacy. He or she needs to appreciate, from the very outset of the case, just how



important the overall case strategy needs to be. Counsel must be proactive, not just reactive, and has to be focused from the start on the outcome that the client wishes to achieve. A wide variety of factors, some of which have been outlined in this chapter, will contribute to the success of that strategy and to the final outcome of the arbitration. Each case will require its own strategy, even though there are many factors in common. Importantly too, strategic concepts in international arbitration differ greatly from those to be applied in domestic litigation because of the truly international and potentially diverse nature and approach of the parties, their counsel and the arbitral tribunals. The successful counsel in international arbitration picks up on all these varying factors and applies them to the best advantage of his or her client.



Notes

[1] Colin Ong QC is senior partner at Dr Colin Ong Legal Services (Brunei), counsel at Eldan Law LLP (Singapore) and Queen’s Counsel at 36 Stone (London).



[2] Clear-cut examples include witness intimidation and the illegal stealing of confidential or secured information from the opponent.



[3] For example, the 2013 International Bar Association Guidelines on Party Representation in International Arbitration, the general guidelines for parties’ legal representatives within the London Court of International Arbitration Rules 2014, and the 2014 Swiss Arbitration Association’s proposal for a Global Arbitration Ethics Council.



[4] See Felix Dasser, ‘A Critical Analysis of the IBA Guidelines on Party Representation’, The Sense and Non-Sense of Guidelines, Rules and other Para-regulatory Texts in International Arbitration, ASA Special Series No. 37 (Juris, 2015).



[5] ICC Case No. 23288/AYZ of 2018.



[6]https://s3.eu-west-

2.amazonaws.com/files.lbr.cloud/secure/gar/assets/articles/embedded_files/20181012123456.pdf

.



[7] SIAC Case No. 171 of 2018.



[8] See Colin Ong, ‘The Bifurcation of Jurisdiction from Merits, and Merits from Damages’, The Investment Treaty Arbitration Review (2nd Ed., 2017).
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CONVENTION ON THE RECOGNITION AND  ENFORCEMENT OF FOREIGN ARBITRAL AWARDS





Anick  I

1. This Convention shallapply to the recog­ nition and enforcement of arbitral awards made in the territory of a State other than the State where the recognition and enforcement of such awards are sought, and arising out of differences between persons, whether physical or legal. It shall also apply to arbitral awards not considered as domestic awards in the State where their recognition and enforcement are sought.

2. The term ''arbitral awards" shall include not only awards made by arbitrators appointed for each case but also thosemade by permanent arbitral bodies to which the parties have sub­ mitted.

3. When signing, ratifying or acceding to this Convention, or notifying extension under article X hereof, any State may on the basis of reciprocity declare that it will apply the Con• vention to the recognition and enforcement of awards made only in the territory of another Contracting State. It may also declare that it will apply the Convention only to differences arising; out of legal relationships, whether con­ tractual or not, which are considered as com· mercial under the national law of the State making such declaration.



Artick II

1 . Each Contracting Stateshall recognize an a reement in writing under which the parties undertake to submit to arbitration all or any differ e nces which have arisen or which may arise between them in respect of a defined legal


relationship, whether contractual or not, con­ cerning a subject matter capable of settlement by arbitration.

2. The term "agreement in writing" shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or tele­ grams.

3. The court of a Contracting State, when seized of an action in a matter in respect of which the parties have made an agreement within the meaning of this article, shall, at the request of one of the parties, refer the parties to arbitration, unlessit findsthatthesaid agree­ ment is null and void, inoperative or incapable of being performed.



Article Ill

Each Contracting State shall recognize arbi­ tral awards as binding and enforce them in ac­ cordance with the rules of procedure of the territory where the award is relied upon, under the conditions laid down in the following ar­ ticles. There shall not be imposed substantiall y more onerous conditions or higher fees or charges on the recognition or enforcement of arbitral awards to which this Convention ap­ plies than are imposed on the recognition or enforcement of domestic arbitral awards.



Article JV

l. To obtain the recognition and enforce­ ment mentioned in the preceding article, the party  applying  for   recognition  and   enforce-
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ment shall, at the time of the application , supply:

(a) The duly aut11enticated original  award or  a duly certified  copy thereof ;

(,_b ) The ori ginal agreement referred to in article II ur  a  duly  certified  copy thereof.

.2. If the said award or agreement is  not made in an official lan guage of the country in which the award is relied upon, the party apply­ ini! for rcco nition and enforcement of the award shall pro<luc:e a translation of these docu­ ment s intosuch lanr ua e. T ht' translation shall be certified by an  oflicial ur sworn  translator or by a diplomatic or consular agent.



Article V

1. Rccognition and enforcement of the awar<l may be refused, at the requ est of the party a::airn, t whom it is inrn ked, only if that party furnishe:- to the competent authority where the recognition and enforcement is sought, proof that :

(n) The parties to the agreement referred to in article II were, under the law applicable to them,  under some incapacit y, or  the said a reement is not valid under the law to which the parties ha, e subjected it or, failing any in­ dication thereon, und er the law of th e country where the award was made; or

(b) The party against whom the award is im·oked was not i,·e n pro pre notice of the ap­ pointment of the arbitrator or of  the  arbitra­ tion proceedinp; or was otherwise unable to present his case; or

(c) )  The award  deals  with  a  difference not fontemplateJ by or not fallin g within th e te rm s of  the submission  to ar bitration,  ur it conta ins decision s on  matters  heyond   th e scope  of  the submi ssion to ar bitration, pr n·idl'd that. jf the decisions  on  matters submitted to  arbitra­  tion  can  be  seµarated from  those  not  so  suh­ mitted ,  that  part  of the  award   which contains

.-,o


decisions on matters submitted to arbitration may be  recognized and  enforced; or

(d) The composition of the arbitral author­ ity or the arbitral procedure was not in accord­ ance with the agreement of the partie s, or, fail­ ingsuch agreement, was not in accordance with the law of the country where the arbitration took  place; or

(e) The award has not yet become bindin g on the parti es, or has been set aside or sus­ pend ed by a competent authority of the country in which, or unrler the law of which , that award was made.

2. Recognition and enforcement of an arbi­ tral award may also be refused if the competent authority in the coun try where recognition and enforcement  is sought  finds that:

(a) The subject matter  of  the  difference  is no t ca pa ble of settlement by arbitration under the  law   of  that  country; or

( b) The recognition or enforcement of the award would be contrary to the  public policy  of  that country.



Article VI

If an application for the setting aside or sus­ pension of the award has been made to a com­ petent authority referred to  in  article V  ( 1) (e), the authority before which the award is sought to be relied  upon may,  if  it  considers it proper, adjourn the decision on the enforce­ ment of the awar<l and may also, on the appli­ cation of the part y claiming enforceme nt  of the award, order the other party to give suit­ able  serurity.



Article Vil

1. The provi;;ion s of the presrnt Convention shall not affect the validity of multilateral or bilateral ag;reements concerning: the reco ni­ tion and enforce ment of arhitral awards en­ tered into by the Contractin;; States nor deprive



any interested party of any right he may have to avail himself of an arhitral award in the manner and to the extent allowed by the law or the treaties of the country where such award is sought to he relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva  Convention on thJ  Execution of  Forei gn Arbitral Awards of 19 7 shall cease to haveeffect between Con­ tracting States on their  becoming  bound  and to the extent that they become bound, by this Convention.



Article  VII I

1. T h is Convention shall be open until 31 December 1958 for signature on behalf of any Member of the United Nations and also on be­ half of any other State which is or hereafter becomes a member  of any specialized  agency of the United Nations, or which is or hereafter becomes a party to the Statute of the Interna­ tional Court of Justice, or any other State to which an invitation has been addressed by the General Assembly of the  United Nations.

2. This Convention shall be ratified and the instr ument of ratification shall he deposited with (he Secretary-General of the United Nations.



Article IX

1. This Convention shall be open for acces­ sion to all States referred  to in article  VIII.

2. Accession shall he effected by the deposit of an instrument of accession with the Secre­ tar y-Gener al of the United Nations.



ArticleX

1. Any State may, at the time of signatur e, ratification or accession, declare that this Con­ vention shall extend to all or any of the terri­ tories for  the  interna tional relations of which


it is responsible. Such a declaration shall take effect when the Convention  enters into force for the State concerned..

2. At any timethereafter any suchextension shall be made by notifi.cation addressed to the Secretary-General of the United Nations and shall takeeffect as from the ninetieth day after the d..y of receipt by the Secretary-General of the United Nations of this notification, or as from the date of entry into force of the Con­ vention for the State concerned, whichever is the later.

3. With respect to those territories to which this Convention is not extended at the time of signature, ratification or accession, each State concerned shall consider the possibility of tak­ ing the necessary steps in order to extend the application of this Convention to such terri­ tories, subject, where necessary for constitu­ tional reasons, to the consent of the Govern­ ments of such territories.

Article XI

In the 1.;ase of a federal or non-unitary State, the  following  provisions  shall  apply:

(a) With respect to those articles of this Convention that come within the legislative jurisdiction of the federalauthority, the obliga­ tions of the federal Government shall to this extent he the same a.s those of Contracting States which are not federal States;

(b) With respect to those articles of this Convention that come within the legislative jurisdiction of cons tituent states or provinces whi ch are not, under the constitutionalsystem of the federation, bou_nd to take legislative ac­ tion, the federal Government shall bring such articles with a favourable recommendation to the noticeof the appropriate authorities of con­ stituent states or provinr.es at the earliest pos­ sible moment;

(c) Afederal State Party tothis Convention shall, at the request of any other  Contracting
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State transmitted through the Secretary-Gen­ eral of the United Nations, sup ply a statement of the law and practice of  the  federation and its constituent units in regard to any particular provision of thi s Convention, showin g the ex­ tent to which effect has been given to that pro­ vision by legislative or oth er action.



Article XII

1. This Convention shall come into force on the ninetieth day foll owing the dat e of deposit of th<' third imstrument of ratification or accession.

2. For each State ratifying or acceedin g to this Convention after the deposit of th e third instru ment of ra tifica ti on o r accession, th is Convention shall enter into force on the ninc­ tif'th day after deposit by such State of its in­ strument  of  ratification  or accession.



Article X III

1. Any Contracting State may denounce this Convention by a written notification  to  th e Secre tar y-General of the United Nati ons. De­ nunciation shall take effec t o ne year after the date of receipt of the notification by the Secre­ tary-General.

-  Any State  which  has made a  declaration or notifica tion under article X may, at any time thereafter, by noti fica tio n to the Sec reta ry­ (;eneral of the United Nation s, declare that this Com·entio n shall cease to extend to  the  terri­ tory concerned one year after the date of the receipt of thl' noti fication by the Secretar y­ General.

:t Thiis Co nn •ntion shall continue to be ap­ plicable  to  arbitral  awards in  respect  of which


recognition or enforcement proceedings have been institu ted before the denunciation takes effect.





Article XIV

A Contracting State shall not be entitled to avail itself of the present Convention against other Contractin g States except to the extent that it is itself  bound  to apply the  Convention.





Article .XV

T he Secre ta ry-General of the United Nations shall notify the States contemplated in article VIII of the foll owin g:

(a) Signatures and ratifications in accord­ ance  with article VIII;

(b) Accessions  in   accordance   with  article

IX;

(c) Declarations and notifications under articles I, X and XI ;

(d) T he elat e upon wh ich this Comention enters intoforce in accordance with article   XU;

(e) Denunciati ons and notificat ions in ac­ cordance with  ar ticl e XIII.





Article  XVI

1. T his Convention, of which the Chinese, English, French, Russian and Spanish texts shall beequall y authentic, shall be deposited in the archives of the  United  Nations.

2. The Secreta ry-General of the United Nations shall transmit a certified copy of this Conventio n to the Sta tes contemplated in ar­ ticle VIII.
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I hereby certify that the foregoing text is a true copy of the Conventionon the Recognition and Enforcement of Foreign Arbitral Avards, done at Nev York on

10 June 1958, the original of which

is deposited with the Secretary-General of the United Nations, as the said Conventionwas  opened for signature, and that it includes the necessary rectifications of typographical errors, as approved by the Parties.







For the Secretary-General, The Legal Counsel:


Je certifie que le texte qui prec de est une copie conforme de la Convention pour la reconnaissance

et !'execution des sentences arbitrales etrang res, conclue A Nev York le

10 juin 1958 et dont l'original se trouve depose aupr s du

Secretaire general de l'Organisation

des Nations Unies telle que ladite

Convention a ete ouverte a la signature, et que lea rectifications materielles necessaires, telles qu'approuvees par

les Parties, y ont ete incorporees.





Pour le Secretaire general,

Le  Conseiller juridique:









.C.-'...;.1¢,:(.'-I

Carl-August P'leischhauer
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6 July 1988


Organisation des Nations Unies Nev York, le 6 juillet 1988
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