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COLLEGE OF LAW

Spring 2022

JD

FIRST WEEK ASSIGNMENTS











LAW 5100 U02- Criminal Law
[bookmark: _Hlk90026721]Professor Phyllis Kotey

First Week Assignment

1.  Criminal Law
Required text — Joshua Dressler & Stephen P. Garvey, Criminal Law Cases and Materials (8th ed. 2019) – CL Recommended text — Joshua Dressler, Understanding Criminal Law (8th ed. 2015) - UCL
Required:  CL pp. 13 – 22; 51 – 69; 74- 89
Recommended:  UCL §§ 2.01, 2.03, 2.03
2.  Police Practices and Procedures in the 21st Century
Introduction to Course
· Watch:
· Class Video:  Procedural Justice and Policing  4:53
· Class Video:  What is Procedural Justice? 4:27
· Reading Assignment:
· Procedural Justice:  A Training Model for Organizational Level Change
Reimaging Policing

LAW 5100 U02- Criminal Law
Professor Charles Jalloh

First Week Assignment

No assignment.


LAW 5259 U01- Intro International & Comp Law
Professor Charles Jalloh

First Week Assignment

No Assignment.




LAW 5259 U02- Intro International & Comp Law
Professor Tawia Ansah 

First Week Assignment
. 
Text:
Dunoff, Hakimi, Ratner, and Wippman, International Law: Norms, Actors, Process.  A problem-Oriented Approach.  5th Edition (Wolters Kluwer, 2020).
For the first class, please read pp. 1-31.
For the second class, please read pp. 31-63.




 LAW 5300 U01, U02 - Civil Procedure
Professor Howard Wasserman

First Week Assignment

Go to fiucivpro.blogspot.com

LAW 5300 U10- Civil Procedure
Professor Elizabeth Foley

First Week Assignment

Please NOTE that NO LAPTOPS are allowed in class unless you are permitted one pursuant to a disability accommodation.
Class #1: read pp. 61-77 of Yeazell casebook (10th edition, 2019) (Pennoyer v. Neff and related materials).  Also read Federal Rule of Civil Procedure 12, Article III, sections 1-2 of the Constitution and the Due Process Clauses in the 5th and 14th Amendments (NOTE: the Rules and the Constitution are both contained in the paperback Rules supplement to the Yeazell casebook).
 Class #2:  read pp. 78-88 (up to section 2 on Absorbing In Rem Jurisdiction) (International Shoe, McGee & Hanson cases and related materials). Also re-read FRCP 12. 


LAW 5400 U01- Property
Professor Julia Osei tutu

First Week Assignment

A guide to the book pp. xxxiii-xlviii 
Chapter 1
§1 Trespass: The Right to Exclude, pp. 3- 14 
Do you own any property? Do you own property that you would sell or give away? Do you own property that you would never sell for any price? 

 LAW 5400 U10- Property
Professor Matthew Mirow

First Week Assignment

Please read and be ready to discuss pp. 3-35 in Dukeminier et al., Property, Concise Edition, 3rd edition (Wolters Kluwer, 2021).

LAW 5400 RVC- Property
Professor Eloisa Rodriguez-Dod

First Week Assignment

	01
Monday 1/10
	Introduction to Property Law; Rule of Capture
	Chapter 1 (pages 1-3) and 
Chapter 2 (pages 4-38)

	Synchronous





[bookmark: _MON_1701585860]Please also read the attached Syllabus.    

LAW 5781 U01- Legal Reasoning
Professor Louis Schulze, Jr. / Prof. Norma Lorenzo

First Week Assignment

[bookmark: _MON_1701515651]Please see attached.                             

LAW 5793 U01, U02, U03, U04, U05, U06, U10 - Legal Skills & Values II
Professors Correoso, Delionado, Klion, Loeb, Mullins, Rosenthal, Sheehe

First Week Assignment

LSV II -- All sections (Correoso, Delionado, Klion, Loeb, Mullins, Rosenthal, Sheehe)

Assignments for the First Week 

Class 1:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

2. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

2. Carefully read the Comprehensive Course Syllabus and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.











LAW 6010 U10- Sales
Professor Scott Norberg

First Week Assignment

Welcome to Sales!  Please visit the Sales Canvas page and complete the Getting Started and Chapter 1. Formation/Week 1 assignments that are due Monday, Jan. 10, 2022.  The assignments are located under Modules.  The required course casebook and statutory supplement are:
· Sales: A Systems Approach 
Daniel Keating
Wolters Kluwer, 7th Edition, 2020
ISBN-13: 9781543816624
· Selected Commercial Statutes for Sales and Contracts Courses
Carol L. Chomsky, et al.
West Academic Publishing, 2021
ISBN-13: 9781647088712

 LAW 6051 U10- Secured Transactions
Professor Michele Anglade

First Week Assignment

Read and complete problems in pp. 1-60 of the casebook.  (The casebook is Sepinuck and Bruce, Problems and Materials on Secure Transactions (5th ed.)). 
 LAW 6052 U10- Bankruptcy Law
Professor Scott Norberg

First Week Assignment

Welcome to Bankruptcy! 
 Unit 1/An Overview of Alternatives to Bankruptcy
1. CB 1-14 (omit Problem 1-4); and Uniform Fraudulent Transfer Act (located near the back of the statutory supplement) §§ 2(a), 4, 5, 7(a)(1), 8(a).  In addition, view the video lectures on state debt collection law (posted on Canvas) and the handout on state debt collection vocabulary (also posted on Canvas).  [Please come to class prepared to discuss the reading, including Problems 1-1 to 1-4, and with any questions you have about the video lectures on state debt collection law.]





 LAW 6060 U01- Business Organizations
Professor Jerry Markham

First Week Assignment

Read pages 1-55 of the casebook. I will thereafter seek to cover fifty-five pages for each day’s lectures or 110 pages per week.  LAW 6105 U01- Death Penalty Law
Professor Stephen Harper

First Week Assignment

http://deathpenalty.procon.org/view.resource.php?resourceID=002000
Read Chps. 1-3 of Text
Read only Scalia’s concurrence and Breyer’s dissent in Glossip v Gross, 576 U.S. 863 (2015)
Watch Movie: Just Mercy: Discussion and Reflections on Racism in the Criminal Justice System
 LAW 6106 U01- Death Penalty Clinic
Professor Hannah Gorman

First Week Assignment

Correction: Here is the First Week Assignment, which is to be completed by the Second Week of class.
1. Complete and sign Balanced Justice Staff Agreement

1. Check access/familiarize self with Balanced Justice Project One Drive for Business File (invite should have been sent to your FIU email inbox) and Microsoft Teams (via your non-FIU or FIU employee account)

1. Watch Teams/Sharepoint Orientation Webinar (unless a master at using Teams and Sharepoint): https://fiudit.sharepoint.com/sites/BalancedJusticeProject/Shared    Documents/Forms/AllItems.aspx?FolderCTID=0x012000FE63BF1F9CDD174982C0F211A3196957&id=%2Fsites%2FBalancedJusticeProject%2FShared Documents%2FGeneral%2FRecordings%2FTeams and Sharepoint Training-20211116_143148-Meeting Recording%2Emp4&parent=%2Fsites%2FBalancedJusticeProject%2FShared Documents%2FGeneral%2FRecordings

1. Skim read: article on zooming (/video conferencing) etiquette

1. Complete reading:
0. Gorman, H. L. & Ravenscroft, M. (2020). Hurricane Florida: The Hot and Cold Fronts of America’s Most Active Death Row. Columbia Human Rights Law Review, 51.3, 937.

0. Florida Statute 921.141

1. Watch training videos including self-care webinar (links via canvas)

              Self-Care Webinar:
https://urldefense.proofpoint.com/v2/url?u=https-3A__glasscock-   2Dinfo.rice.edu_openrice_tending-2Dthe-2Dfire-2Dwithout-2Dburning-2Dout&d=DwMFaQ&c=lhMMI368wojMYNABHh1gQQ&r=ry9NAsSm_Tg7rmERlGAcfw&m=Q67xO7RSl9klf8C2kJyiPe9kA6Eb2kPotgjQc3h4_r4&s=PuPq6mL8Q63mcwkJHaQWKHnat58ngq_Kwx1SKhTSpZ4&e=

First Degree Murder Case Review & Death Penalty Basics:
All videos are accessible via sharepoint. The videos designed to provide an overview of the death penalty (as well as information regarding one of the BJP's partner organizations, Amicus) and the basic law/procedure.  They also explain one of the clinic projects which is the tracking of all first-degree murders across the State of Florida (this is further explained the article contained in your reading material).

*Please note that you will receive an invite to the clinic sharepoint via your FIU email in order to access (if you haven't already and provided you have completed the BJP confidentiality form).  All videos are accessible, once you have permissions, via: FIU LAW Clinic - Training Videos - All Documents (sharepoint.com)

0. Briefing - Margot Ravenscroft - introduction to Amicus and The Death Penalty

0. Training FCCR 01

0. Training FCCR 02

0. Training FCCR 03

You may go on to do Training FCCR 04 if you want extra practice but it is not necessary. 

1. Open template Timesheet and Workflow document, save in your own name and complete as you go throughout the semester (access is via one drive only.  Template can be found in Timesheets and Workflow folder on BJP’s One Drive.  Please do not save over the template - save your version in the same folder).

1. Complete additional reading (not required but very useful)

0. Tavassoli, K.Y. (2016) Secondary Trauma in Capital Trial Defense Practice for Indigent Clients, ASU, https://keep.lib.asu.edu/items/154461

0. Death Penalty Key Cases:
               Furman v. Georgia, 408 U.S. 238 (1972)
               Greg v Georgia, 428 U.S.153 (1976)
               Hurst v. Florida, 577 U.S. ___ (2016)
               Hurst v. State, 136 S.Ct. 616 (2016)
               Poole v. State, 2020 WL 3116597 (Jan 23,2020)

Estimated time:
Administrative – orientation, systems, agreement (1.5hrs)
Reading (1.5hrs)
Training videos: 43 mins (Teams/Sharepoint), 45 mins; 35 mins; 37 mins; 1hr 27 (Reviewing a case & documenting using our database system) & 57 mins (5.5hrs)
Total: 10 – 12 hrs.

LAW 6112 U10- Crim Pro Investigation
Professor Joelle Moreno

First Week Assignment

Read Casebook 1-36. 
Read the attached materials and answer all the questions below.  Do your best to answer the questions based on the language of the relevant Constitutional provisions, your general understanding of the limits on state action, commonsense, and your everyday experience.  Do not spend time trying to read ahead to cases that we will cover later in the semester.
Your answers should be in writing, must be brought with you to class for the purposes of discussion, and will be collected and assessed.
Relevant Constitutional Provisions:
This course focuses on four parts of the U.S. Constitution: the IV, V, VI and XIV Amendments.  
        
Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
Amendment XIV
(Passed by Congress June 13, 1866. Ratified July 9, 1868.)     
Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
FACTS AND ISSUES

A State A police officer [“Officer”] was searching for a motorcyclist he saw riding a distinctive stolen motorcycle. The biker eluded Officer by riding away at a speed of over 100 miles per hour.  Driving through the same State A neighborhood shortly afterwards, Officer spotted a similar motorcycle partly concealed under a tarp lying on the private unshared driveway of a single-family home. As soon as he saw the motorcycle, Officer walked up the driveway, lifted the tarp, touched the bike, and found that its engine was warm. Officer quickly confirmed (via an online police license plate database search) that this was the stolen motorcycle.

Upon seeing Officer in her driveway, Suspect opened the front door of her house, walked outside, and the following conversation took place:
Officer: Can I ask you some questions about this motorcycle?
Suspect:	Get off my private property.
Officer: I just want to know where you bought it.
Suspect:           I’m not talking to you. I’ve had that bike for a long time.
Officer: OK.  You’re under arrest. Get in the patrol car.
Officer: (While driving the police car with Suspect in the back seat):  It would be much easier for you if you just told me the truth right now.  
Suspect:            Only after I talk to my lawyer.
Officer: (After silence for 10 minutes) Whoever rode that bike this afternoon is a big dog rider.
Suspect:            Yup.
QUESTIONS
1. List every potentially constitutionally significant step that Officer took to investigate this alleged crime. To make this list, you must consider all of the facts along with the relevant constitutional provisions.

                [Hint -- You should find at least 10 separate investigatory steps.] 
1. Assuming Suspect is charged and prosecuted, using common sense and a basic understanding of the constitutional provisions provided herein: 

1. Briefly list and discuss all of the arguments that Suspect should make challenging the constitutionality of each action by Officer.

1. Identify the specific remedy that Suspect should seek, based on each challenge. 

1. Briefly discuss all of the responses that should be made by the prosecutor.

1. Briefly discuss how the court should rule on each argument. 

For Class 2

Read Casebook pages 37-88
After page 63, please read Justice Sotomayor’s dissent in Utah v. Strieff
https://www.oyez.org/cases/2015/14-1373
 LAW 6226 U01- Legal History
Professor Matthew Mirow

First Week Assignment

Please read and be ready to discuss pp. 85-105 in Langbein, Lerner, and Smith, History of the Common Law: The Development of Anglo-American Legal Institutions (Aspen, 2009). 
 LAW 6261 U01- International Business Trans
Professor Jerry Markham 

First Week Assignment

Read pages 1-40 of the text. The class will thereafter proceed through the casebook at an anticipated rate of 40 pages per day.

LAW 6264 U01- Immigration Law
Professor Juan Gomez

First Week Assignment

No assignment.


LAW 6265 U01- International Litigation
Professor Gilberto Guerrero Rocca

First Week Assignment

Please find attached the reading material for the FWA (class discussion). 
Course “International Litigation” LAW 6265. 


 



LAW 6305 U01- Remedies
Professor Ediberto Roman 

First Week Assignment

No assignment.

LAW 6310 U01- Alternative Dispute Resolution
Professor Dennis Klein 

First Week Assignment

Read the attached before the first class.  




LAW 6313 U10 – Introduction to Negotiations
Professor Peter Kramer 

First Week Assignment
· Introduction: purpose of the class; expectations; types of negotiations
· Exercise: two- dollar negotiation.
 LAW 6330 U10- Evidence
Professor Joelle Moreno

First Week Assignment

Read Casebook 1-51
Read the following Federal Rules of Evidence:
 
               101-106; 401-415; 601-602; 607-609; 612-613; 701-706; 801-807     
          
            Complete the flowing assignment and bring your written answers to class.  Answers will be collected and assessed.
For the first class read the attached news article based on a real case. Before you read the article, read the discussion questions listed below. Then reread the article and answer all of the questions.  
Your answers should not be based on the Federal Rules of Evidence (although reviewing the rules may give you ideas), but on your own common sense view of the type of evidence that should be admitted at trial and (more importantly) your ideas own about why certain evidence or certain types of evidence should be admitted or excluded.  
1. Describe each piece of evidence the prosecutor will want to use at trial.

1. What should the prosecutor argue and how could each piece of evidence advance the prosecutor’s case?

1. What objections should the defense raise to admission of each of piece of proffered prosecution evidence?

1. As the judge, would you admit or exclude the evidence proffered by the prosecutor?  

For each piece of evidence briefly explain why you would admit or exclude the evidence (i.e., It is not reliable because……; It is confusing because ……….).
1. Describe each piece of evidence defense counsel will want to use at trial?

1. What should defense argue and how could each piece of evidence advance the defendant’s case?

1. What objections should the prosecutor raise to admission of each of piece of proffered defense evidence ?

1. As the judge, would you admit or exclude the evidence proffered by defense counsel?  

For each piece of evidence briefly explain why you would admit or exclude the evidence (i.e., It is nor reliable because……; It is confusing because ……….).
Preliminary Hearing Paves Way for Trial in Death of Toddler in Nanny’s Care
Medical examiners testified Tuesday that 22-month-old Samantha H. received six serious blows to the head before she died last year in Van Nuys, CA, but a jury will now have to decide whether there is enough evidence to prove that her nanny killed her.
Claire G., Samantha’s nanny, has been accused of abusing and killing Samantha, but she maintains her innocence. At a preliminary hearing Tuesday, a California state court judge decided that there was enough evidence for the case to proceed to trial.
In sum, the court considered the following evidence. Claire had been working for Samantha’s parents for about a year and a half. Last September 1, Claire arrived at the parents’ apartment to take care of Samantha. When she arrived, Claire explained to Samantha’s parents that she was late because the police had detained her for her fourth speeding ticket that year. According to Samantha’s father, when he and his wife left for work at 8:00 a.m. everything seemed fine. However, Samantha’s father admitted that he might not have been paying very close attention to Claire or his daughter because his wife distracted him with her concerns. Earlier that same morning, Samantha’s mother had told him: “I had a nightmare last night and I think it means that something bad will happen today.” “Upon reflection,” Samantha’s father said, “I think my wife was sensing that something was not right about Claire, but otherwise everything seemed pretty normal that morning.’’ 
About an hour and a half later, as Claire was preparing to take Samantha to the park, she noticed that Samantha was not breathing. Claire frantically called out to a neighbor: “Come and help me with Samantha, she’s having trouble breathing!”  The neighbor came to the apartment and called 911. The neighbor told the police operator: “I’m with Samantha who doesn’t seem to be breathing you need to get here fast.”  
After Samantha was taken to the hospital, the police and prosecutor interviewed Claire on videotape. Claire told the officer that Samantha had vomited and afterwards she had placed the child on a changing table and tried to comfort her. Claire also said that Samantha had regained consciousness briefly, before falling asleep. The police recovered a blood-stained baby blanket from the scene. The neighbor told the police that Samantha “looked blue” when she arrived at the apartment. The police officer also took a written statement from the neighbor. According to the lead paramedic, when he arrived at the apartment Samantha was unconscious.  Samantha died at the hospital the next day.  Medical examiners testified that little or no blood had been getting to her brain since some time on the morning of September 1. 
On cross-examination from Claire’s attorney during the preliminary hearing, the medical examiner admitted that there is no medical test that can pinpoint the exact time that physical injuries are received. The medical examiner also testified that medical science cannot fully explain how physical trauma to the head causes death.

For Class 2
Casebook 53-70 and FRE 401, 402 and the Advisory Committee Notes for those rules.




LAW 6340 U10- Conflicts of Law
Professor Michael Valdes

First Week Assignment

· Casebook, pp. xxv-xxxiv 

· Week 1 Reading Packet* containing excerpts from the following cases:

· In re: Warrant to Search a Certain E-mail Account Controlled and Maintained by Microsoft Corporation, 15 F. Supp. 3d 466 (S.D.N.Y. 2014) 
· Memorandum Opinion in West Flagler Associates v. Haaland, Case No. 1:21-cv-02192-DLF (D.D.C. Nov. 22, 2021)
· Amended Complaint in Williamson v. Prime Sports Marketing, LLC, Case No. 1:19-CV-593 (M.D.N.C. Aug. 23. 2019)
· Grupo Televisa, S.A. v. Telemundo Communications Group, Inc., 485 F.3d 1233 (11th Cir. 2007) 
· de Pacanins v. Pacanins, 650 So.2d 1028 (Fla. 3d DCA 1995) 
· Yahoo!, Inc. v. La Ligue Contre Le Racisme et L’Antisemitisme, 169 F.Supp.2d 1181 (N.D. Ca. 2001) 
· Apple Media Services Terms and Conditions, Governing Law Section (https://www.apple.com/legal/internet-services/itunes/us/terms.html)

*A copy of the reading packet will be posted on the course website and e-mailed to students.
LAW 6350 U01, U10 - Law & Procedure: US & Florida
Professor Raul Ruiz / Professor Jonathan Grossman

First Week Assignment

To:  	Law & Procedure: U.S. & Florida Course Students
From:  	Professor Ruiz
Re:  	First Assignments
Date:	12.14.21

The first assignment for the Law & Procedure: U.S. & Florida class is:

Week of 1/10/2022:  Introduction

	Topics Covered: (1) Course Introduction
	Assignments for First Class:
(1) Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.”
(2) Read the Syllabus.
(3) Be ready to succeed on the bar exam!

 LAW 6361 U01- Pre-Trial Practice
[bookmark: _Hlk90019657]Professor Scott Fingerhut

First Week Assignment

Pretrial Practice
 
Tuesday, January 11, 2022 (FIRST LECTURE)
 
From our course text, Pretrial Advocacy: Planning, Analysis, and Strategy, please read Chapter 1 (“The Pretrial Advocate’s World”).  Note: You are permitted to purchase an e-copy of this text, if available.
 
From the Rules Regulating The Florida Bar, read the Preamble to Chapter 4 (“A Lawyer’s Responsibilities”).
 
Please also read the Preamble and Scope of the American Bar Association’s Model Rules of Professional Conduct.
 
Read as well, from the Guidelines for Professional Conduct of Trial Lawyers Section of The Florida Bar, their Creed of Professionalism, Preamble, and General Principles.
 
And finally, from In re: Aldo A. Pina, read pages 1-38 of this court order; and then please also read this lawyer's Florida Bar disciplinary history, which you may access here (under 10-Year Discipline History, click on both Reference numbers to access the documents thereunder).
 
Thursday, January 13, 2022 (SECOND LECTURE)
 
From our course text, carefully read the entire case files (both civil and criminal; downloadable in full or part-by-part) and review (familiarize yourself with) all Exemplary Forms and Additional Materials.  TO ACCESS THESE MATERIALS: First, click here.  Make sure you are on "Access For Others" and Pretrial (Fifth Edition).  Second, type in (do not cut-and-paste) the following password: PreTrOtKD$.  Here is where you will find our Case Files, Exemplary Forms, Movies, and Additional Materials. 

Also, please review the analytics legal/litigation services offered as per these websites:

https://pro.bloomberglaw.com/legal-analytics/
https://www.clio.com/blog/legal-analytics/
https://premonition.ai
https://lexmachina.com
~   ~   ~
 
Notes: In this class, laptops are permitted solely for the purpose of engaging in our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covered in lecture.  


LAW 6363 U01, U02, U03, U04, U10,- Trial Advocacy
Professor Scott Fingerhut (Ari Golberg, Anthony Hevia, Abraham Laeser, Abbe Logan, Andrea Rickerwolfson, Bernardo Pastor,)

First Week Assignment

 Trial Advocacy
 
Monday, Tuesday, and Wednesday, January 10-12, 2022 (FIRST PRACTICE SECTIONS)
 
Students will be given an “Introduction to the Courtroom” by their practice section coach.
 
No advance preparation is required.
 
All materials will be provided to you either in or before class. 
 
Dress for this and all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  If students have any questions about what "appropriate courtroom attire" means, please email me promptly (at fingerhut@fiu.edu).

Note: Unless expressly permitted by the professor, Trial Ad practice sessions, like class lecture, are a No Laptop learning environment.  
    
Thursday, January 13, 2022 (FIRST LECTURE)
 
ALL STUDENTS must come to class prepared to stand and deliver (WITHOUT NOTES) a favorite/meaningful passage (from any song, movie, poem, book, etc.) and also be prepared to explain its personal significance.  The passage selected MUST approximate 10 seconds long.
 
To serve as your TRIAL NOTEBOOK for the semester, students MUST have a letter- or legal-sized (your preference) EXPANDING FILE POCKET (sample here), with to-be-labeled manila file folders (sample here) placed within.  Prepare to amass a roughly 12-inch stack of materials this term.
 
From our primary course text, Fundamental Trial Advocacy (Third Edition), please read CHAPTER 1 (“The Best Way to Learn Advocacy”), CHAPTER 2 (“Lawyers, Judges, & Juries”), and CHAPTER 3 (“Case Analysis”).  Note: You may purchase an e-copy of our course text if you prefer.
 
From our secondary course text, Florida Trial Objections (Sixth Edition), please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages covering Fla. Evid. Code ss. 90.402, 90.401, and 90.403.  Note: You must purchase a hard copy of this course text, not an e-copy.
 
From the Rules Regulating The Florida Bar, please read from Chapter 4 (Rules of Professional Conduct) both the PREAMBLE (“A Lawyer’s Responsibilities”) and RULE 4-3 (“Advocate”).
 
Dress for this and all future class lectures is APPROPRIATE LAW SCHOOL ATTIRE.
 
Note: Class lecture, too, is a No Laptop learning environment, unless expressly permitted by the professor.

~   ~   ~
 LAW 6403 U10- Florida Condo Law
Professor Salvador Jurado Jr

First Week Assignment

Class 1 Concept of Condominium and Homeowner Association Ownership, Planning and structuring of real estate developments using condominium and community associations. 
• Introduction 
• Common-law principles 
• Historical foundations 
• Florida Statute 718 and 720 
• Discuss the Governing Documents 
• Choosing project structure 
• Platting and building regulations 
• Warranty issues 
• Statutory regulations 
• Tiered associations 

Readings: 
Textbook chapter 1, pages 1-24 and 44-45 
Textbook chapter 3, pages 1-5, skim through 20-41, 44-49, 53-62 
Assignment: 
Familiarize yourself with the condominium association’s governing documents that will be provided to you in the first class. (“Governing Documents”) – Bring the Governing Documents to every class.








LAW 6425 U01- Construction Law
Professor Larry Leiby 

First Week Assignment

1  -- Preparation for Construction
Sections 1:12 through 1:16; 2:1, 2:2, 2:7, 2:12, 21:2 and 21:3, Florida Construction Law Manual.     Florida Statutes 489.128 and 768.0425

Learning Points:

Introduction to becoming a construction lawyer

Owner investigation and viewpoint of the Owner in the construction process

Construction and Design Licensing authority and jurisdiction

Distinction between Contractor License requiring competency and occupational license tax

Effect of arbitrary discretion in licensing

Disciplinary action for contractors

The effect of contracting without a required license

Potential statutory remedies for persons harmed by an unlicensed contractor

Cases:

1 Fluor Enterprises, Inc. v. Revenue Div., Dept. of Treasury, 477 Mich. 170, 730 N.W.2d 722
(Mich. 2007).

2 Martinez v. Goddard, 521 F.Supp.2d 1002 (D. Ariz. 2007) 

3 Florida Home Builders Ass'n v. St. Johns County, 914 So.2d 1035 (Fla. 5th DCA 2005) 

4 Leslie Miller, Inc. v. State of Arkansas, 352 U.S. 187, 77 S.Ct. 257 (1956)

5 Godshalk v. City of Winter Park, 95 So.2d 9 (Fla. 1957)  

6 D&L Harrod, Inc.v. U.S. Precast Corp., 322 So.2d 630 (Fla. 3rd DCA 1975)

7 Alfred Karram, III, Inc. v. Cantor, 634 So.2d 210 (Fla. 4th DCA 1994)

8 Earth Trades, Inc. v. T&G Corp., 108 So.3d 580 (Fla. 2013)

 In re Hebert, 2011 WL 351667 (Bkrptcy. E.D. La. 2011)

 Home Constr. Mgmt. v Comet, Inc., 125 So.3d 221 (Fla. 4th DCA 2013)

 Camejo v. Department of Bus. & Prof. Reg., 812 So.2d 583 (Fla. 3rd DCA 2002)

 RTM Gen. Contractors, Inc. v. G/W Riverwalk, LLC, 893 So.2d 583 (Fla. 2nd DCA 2004)

 Hunt v. Department of Prof. Reg., CILB, 444 So.2d 997 (Fla. 1st DCA 1983)

 Jonas v. Florida Dept. of Bus. and Prof. Regulation, 746 So.2d 1261 (Fla. 3rd DCA 2000)

 LAW 6430 RVC- Wills and Trusts
Professor Margaret Ryznar

First Week Assignment

No assignment.
 LAW 6470 U01- Natural Resources Law
Professor Mario Loyola 

First Week Assignment

Natural Resources Law and Policy by Josh Eagle, James Salzman and Barton H. Thompson, Jr.,, pp. 1-39. 

The assignment for the first class (Monday) is pp. 1-15; and for Tuesday the assignment is pp. 15-39. 


LAW 6507 U01- National Security Law and the Constitution
Professors Samuel Londono / Keith Puls 

First Week Assignment

No assignment.
 LAW 6550 U01- Antitrust
Professor Hannibal Travis

First Week Assignment

Class 1 - Handout 1 (on TWEN)
 LAW 6573 U01- Patent Law
Professor Christian Sanchelima

First Week Assignment

No assignment.
 LAW 6576 RVC- Trademarks and GI
Professor Julia Osei Tutu

First Week Assignment

1. What is a brand with which you identify?
2. Read: casebook, pp. 3-18, 28-37.
3. See Canvas page for details. 

LAW 6583 U01- Education Law
Professor Isis Carbajal de Garcia

First Week Assignment

Week 1 (January 12th and 13th)
Introduction and Overview        
Text, Chapter 1, pp.1-28, 56-59 and supplemental material posted on 
6thstudentversionupdates.pdf (nacua.org)
I. Introduction to the Course
II.            Law in American Colleges and Universities
III.            The Public / Private Dichotomy
IV.            Governance

LAW 6610 U01- Corporate and Partnership Taxation
Professor Jose Gabilondo

First Week Assignment

Corporate and Partnership Tax
1. Please sign up for the course website in TWEN and read the syllabus.  
2. In Kwall, please read Chapter 1.  
3. On TWEN, please go the Course Materials and find the folder for Chapter 1.  
4. Skim the CRS report on business taxation.  
5. Review the Entity Classification document and Form 8832.  
6. Skim the Major Points and Master Operations List.  
 LAW 6621 U10- Estate and Gift Tax
Professor Jerome Hesch

First Week Assignment

No assignment.

LAW 6723 U10- Community Lawyering
Professor Karin Batista

First Week Assignment

No assignment.
 
LAW 6750 U10- Professional Responsibility
Professor Megan Fairlie

First Week Assignment
Casebook: Ethical Problems in the Practice of Law – Concise Fourth Edition, by Lerman and Schrag, 2018. 
 Class 1: Casebook:  pp. 19 – 39;   FFlorida Rules of Professional Conduct Preamble (you may skim the terminology section)
Class 2: Casebook: pp. 39 – 55; Model Rule 8.1; FL Rule 4-8.1; Rule 4, Rules Relating to the Admissions of the Florida Bar 


LAW 6797  U10, U11, U12, U13, U14, U15, RVD, RVC, RVE, RVF 
Legal Skills & Values III
[bookmark: _Hlk90028603]Professor David Walter and Professors Gennina Burgos, Anka Hardmon, Christopher Kokoruda, Katryna Santacruz, Bridgette Thornton, Maggie Tsavares)

First Week Assignment

LSV III - ALL MON/WED SECTIONS
MONDAY, JANUARY 10
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information: 
(1) Course Information & Syllabus, 
(2) First Assignment, and 
(3) A Professional Development Handbook (re: cover letters and résumés). 
And further, 
(4) watch the short video about persuasive techniques.  
(Note: The readings listed above, along with the link to the video, will be emailed to the students registered for LSV III about January 6.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Monday, January 10, submit your draft Cover Letter & Résumé (via email to your professor).
WEDNESDAY, JANUARY 12
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                   
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Wednesday, January 19 (No Class on Monday, January 17, MLK Day). 
Before the beginning of our next class (Wednesday, January 19), submit your Final Cover Letter & Résumé (via email to your professor).
***********************************
LSV III - ALL TUES/THURS SECTIONS
TUESDAY, JANAURY 11
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information:
(1) Course Information & Syllabus, 
(2) First Assignment, and 
(3) A Professional Development Handbook (re: cover letters and résumés). 
And further, (4) watch the short video about persuasive techniques.  
(Note: The readings listed above, along with the link to the video, will be emailed to the students registered for LSV III about January 6.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Tuesday, January 11, submit your draft Cover Letter & Résumé (via email to your professor).
THURSDAY, JANUARY 13
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Thursday, January 20 (No class January 18—to keep the Tues/Thurs sections in sync with the Mon/Wed and Mon/Thurs sections, which did not have class Monday, January 17 (MLK Day)). 
Before the beginning of our next class (Thursday, January 20), submit your Final Cover Letter & Résumé (via email to your professor).
************************************
LSV III - ALL MON/THURS SECTIONS
MONDAY, JANUARY 10
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information:
(1) Course Information & Syllabus, 
(2) First Assignment, and 
(3) A Professional Development Handbook (re: cover letters and résumés); 
And further, (4) watch the short video about persuasive techniques.  
(Note: The readings listed above, along with the link to the video, will be emailed to the students registered for LSV III about January 6.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Monday, January 10, submit your draft Cover Letter & Résumé (via email to your professor).

THURSDAY, JANUARY 13
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Thursday, January 20 (No class January 18—to keep the Mon/Thurs sections in sync with the Mon/Wed sections, which did not have class Monday, January 17 (MLK Day)).
Before the beginning of our next class (Thursday, January 20), submit your Final Cover Letter & Résumé (via email to your professor).
 LAW 6798 RVC- ALR
Professor Sarah Slinger

First Week Assignment

No assignment.

LAW 6798 RVD- ALR
Professor Ana Toft-Nielsen

First Week Assignment
1. Introduce Yourself discussion due Monday
1. Lexis Learn Modules (to be completed prior to the class lecture)
1. View Lecture: Introduction & The Research Process 
1. Discussion: Research Strategy 
3. Initial post due Friday
3. Response Post due Sunday
1. Research Strategy Assignment due Sunday



LAW 6823 RVC- Law Practice Technology
Professor Ana Toft-Nielsen

First Week Assignment
· Introduce Yourself Discussion
· Professional Development Assignment: Statement of Intent (MLO3)
· Tech Competency - Discussion (MLO1 & MLO2)
· Begin Timekeeping Assignment Manual (MLO4)
· Read all three (3) group project instructions and sign-up for Groups. (MLO3) 
Learn How to Participate in a Group and Working in Teams
 LAW 6824 RVC- Intl Legal Research
Professor Laura Reich

First Week Assignment

No assignment.
 LAW 6936 U01- Seminars - Banking Law and Regulation
Professor Michele Anglade 

First Week Assignment

No assignment.

LAW 6936 U05- Seminars 
Professor Megan Fairlie  

First Week Assignment

No assignment.
 LAW 6936 U05- Seminars - Separation of Powers
Professor Elizabeth Foley

First Week Assignment

We will discuss class expectations/grading, etc. on the first day of class. I will pass out a syllabus on that day, as well as your reading materials for week two. For the first class session, please print out and read the following:

1. Federalist Nos. 47, 48 & 51, available here:
https://www.congress.gov/resources/display/content/The+Federalist+Papers

Neal Kumar Katyal, Internal Separation of Powers: Checking Today’s Most Dangerous Branch from Within, 115 Yale L.J. 2314 (2006), available here: https://www.yalelawjournal.org/pdf/126_17zwnmws.pdf. 

 LAW 6936 U10- Seminars - Banking Law and Regulation
Professor Jose Gabilondo 

First Week Assignment

Please sign up for the course website in TWEN and read the syllabus.  Then please go to the Seminar Materials, find the folder for our January 11th class, and read the document called READ THIS FIRST PLEASE.

LAW 6936 U11- Seminar 
Professor Phyllis Kotey

First Week Assignment

No assignment.

LAW 6936 U02- Seminars – Scientific & Forensic Evidence
Professor Joelle Moreno

First Week Assignment

Read Casebook 1-69
Read:
(Mis)informed about what? What it means to be a science-literate citizen in a digital world, Emily L. Howella,1 and Dominique Brossarda, available at https://www.pnas.org/content/pnas/118/15/e1912436117.full.pdf
Misinformation in and about science, Jevin D. West and Cart T. Bergstrom, available at https://www.pnas.org/content/pnas/118/15/e1912444117.full.pdf



LAW 6936 U03- Seminars - Citizenship and Immigration
Professor Ediberto Roman

First Week Assignment

No assignment.
 LAW 6943 U10- Immigration Clinic
Professor Juan Gomez

First Week Assignment

No assignment.

LAW 6945 U01- Criminal Externship Placement
Professor Phyllis Kotey

First Week Assignment

No assignment. LAW 6948 U10- Business and Innovation Technology Clinic
Professor John Little 

First Week Assignment

No assignment.
 LAW 6949 U02- Civil Externship Placement
Professor Phyllis Kotey

First Week Assignment

No assignment.


LAW 6949 U01- Civil Externship Placement
Professor Michelle Mason

First Week Assignment

No assignment.
 LAW 6984 U01- Judicial Externship Placement
Professor Phyllis Kotey

First Week Assignment

No assignment.
 LAW 7225 U10- Transnational Disputes
Professor Alvin F. Lindsay

First Week Assignment

No assignment.
 LAW 7303 U10- Florida Civil Practice
Professor Hon. Jose Rodriguez Jr

First Week Assignment

Read Pages:
1/10     3 -35       
1/11    35-58   

LAW 7364 U01- Advanced Trial Advocacy
Professor H.T. Smith

First Week Assignment

Advanced Trial Advocacy
 
Tuesday, January 11, 2022 (FIRST PERFORMANCE)
 
Each student will present a five (5) minute Opening Statement.  The case -- which may be civil or criminal -- is about a fight between two (2) high school students on campus.  You must fill in all of the other facts.  I will be looking for presence, poise, a persuasive theory, a memorable theme, and the use of words that help the listener to see the action.
 
Advocacy Drills will also be performed in this session.  You must memorize the Pledge of Allegiance for use in one drill.  Other materials will be distributed.
 
Dress for this and all performance sessions is appropriate courtroom attire.

 
Thursday, January 13, 2022 (FIRST LECTURE)
 
In our main course text, Trial Advocacy: Planning, Analysis & Strategy, students must read and outline Chapter 2 -- Persuasion Principles (do NOT include in your outline the Checklist; Principles of Civility, Integrity, and Professionalism; Judicial Expectations; Trial Fundamentals; Managing Nervousness; Visual Emphasis; Pick Persuasive Language; Ethical Considerations; and the Checklists at the end of the chapter).  Please also read and outline Chapter 3 -- Case Theory and Theme Development (do NOT include in your outline the Checklist on pages 59-61).  Students shall turn in a copy of their outlines at the beginning of class.
 
In our supplemental text, Florida Trial Objections, please read pages 5-7 (Speaking Objections), 9-11 (Trial Objections, 116-117 (Irrelevant), and 148-149 (Prejudicial or Inflammatory).
 
Write one (1) page listing 12 commercial tag lines (for example, “Just Do it,” by Nike).  Students shall turn in a copy of their work at the beginning of class.
 
Lastly, please watch this video of Professor Bryan Stevenson, founder and executive director of the Equal Justice Initiative, speaking to the American Bar Association General Assembly at the ABA annual meeting in Chicago.  After watching the video, write a report commenting on Professor Stevenson’s storytelling, passion, poise, theme, and persuasiveness.  At the top of your paper, please place your name, date, Advanced Trial Advocacy, and the assignment (Stevenson speech).  Students shall turn in a copy of their paper at the beginning of class.
 
Dress for this and all lecture sessions is appropriate law school attire. 
 
~   ~   ~   ~

LAW 7510 U01- Civil Rights
Professor Howard Wasserman

First Week Assignment

Go to fiucivilrights.blogspot.com

LAW 7511 U01- First Amendment
Professor Thomas Baker 

First Week Assignment

First Amendment
Professor Baker
Spring 2022

Required Books: ARTHUR D. HELLMAN, WILLIAM D. ARAIZA, THOMAS E. BAKER & ASHUTOSH A. BHAGWAT, FIRST AMENDMENT LAW: FREEDOM OF EXPRESSION AND FREEDOM OF RELIGION (Carolina Academic Press 4th ed. 2018) and the 2021 SUPPLEMENT (downloadable at the Carolina Academic Press website or on Canvas). The casebook also is available from the publisher as an eBook or in a loose leaf format which is less expensive and may be to your liking.
 
For the first day of class, Tuesday, January 11: 

1. Read the first amendment — think about it — really think about what it means. What do you think you know about it? Be ready to discuss it. 
2. Read the Preface in the casebook. 
3. Familiarize yourself with the Canvas site for the course. 
4. Download and read the “Casebook Problems Assignment” that explains how you will be graded in this course. 
5. Download and read the “Checklist for First Amendment Problems.” 
6. Download and read “Ten Commandments for Interlocutors” that describes the duties of Interlocutors — three students will sign up in advance to act as Interlocutors for each class meeting. 
7. Review the instructions on the “Current Events Blawg for Extra Credit” in the General Course Resources module (also linked on the Home Page). 
8. Have these four (4) documents (#4 to #7 above) at the ready for our first class meeting to go over and answer questions. 
9. Read and follow the COVID-19 protocols posted on Canvas. 

* * * *

A Covid-19 postscript: My wife and I have comorbidities for the COVID-19 virus. Therefore, I request that you wear a mask during class.


 LAW 7549 RVC- Employment Discrimination
Professor Kerri Stone

First Week Assignment

Please see attached.




LAW 7804 U10- US Law II
Professor Francisco Rodriguez

First Week Assignment

No assignment.



LAW 7844 U10- Sports and Entertainment Law
Professor Travis Hannibal

First Week Assignment

Class 1 - Handout 1 (on TWEN)
Class 2 - Handout 2 (on TWEN)

 LAW 7930 U01- Special Topics – Transactional Skills
Professor Paul Berkowitz

First Week Assignment

Welcome to Law 7930.  

You will be emailed a Power Point that we will discuss during our first class on January 10, 2022.


LAW 7930 U02- Special Topics - Blockchain and the Law
Professor Tawia Ansah 

First Week Assignment

Text:
Wold, Hunter, Powers, Climate Change and the Law, 2nd Edition (Lexis, 2013).
Please read pages 1-37 for the first class.




LAW 7930 U01- Special Topics – Blockchain Regulations
Professor Marc Powers 

First Week Assignment

No assignment.




LAW 7942 U10- Prosecution Inn. Project
Professor Karen Gottlieb

First Week Assignment

Review the attached CIR Guide (including the linked videos), and the CIR Checklist.  Also, the Confidentiality Agreement must be emailed to Shelley Thibodeau, the Director of the Integrity Unit at sthibodeau@coj.net, copying me at kgottlie@fiu.edu. 




[bookmark: _MON_1701511862]       
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Introduction to International & Comparative Law

Spring 2022

Ansah

Ext. 8004

tansah@fiu.edu



FIRST WEEK ASSIGNMENT



Text:



Dunoff, Hakimi, Ratner, and Wippman, International Law: Norms, Actors, Process.  A problem-Oriented Approach.  5th Edition (Wolters Kluwer, 2020).





For the first class, please read pp. 1-31.

For the second class, please read pp. 31-63.
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PROPERTY SYLLABUS – Spring 2022

Professor Eloisa C. Rodriguez-Dod

FIU College of Law

[bookmark: CLASS_TITLE$0]LAW 5400 Section B

(305)348-3245

elrodrig@fiu.edu



Welcome to the Spring 2022 Property course. This 4-credit course will be taught in the Online Live modality – it will be fully online on Canvas, with both synchronous and asynchronous digital class sessions. One-half of the class sessions will be synchronous, where we will meet on Zoom at the scheduled class meeting days (Mondays and Tuesdays) and time (10:30 am-12:20 pm). The other one-half of the sessions will be taught asynchronously, with no scheduled meeting times, but with online activities with weekly due dates. Please see below the chart outlining the class sessions that will be held synchronously and the class sessions that will be held asynchronously.



I. Required Book 



Property Law Cases and Materials Open-Source: Volume One, 2022
Marty-Nelson & Rodriguez-Dod ISBN-13: 979-8985449105; available at Amazon.com. (Links to an external site.)


NOTE: Information on purchasing Volume Two (which is also required) of the two-volume set is forthcoming.



II. Class and Office Hours



Class meets on Mondays and Tuesdays from 10:30am-12:20pm. Office hours will be right after class on days we have synchronous sessions or by appointment.



III. Participation, Preparation, and Class Attendance



Students’ attendance in class constitutes their agreement to abide by these terms.

	

1.  Attendance. Although this course is offered in remote format, mandatory synchronous live class sessions will be held on Zoom once a week during regular class times—Mondays and Tuesdays from 10:30am-12:20pm. Students will be expected to be on time for, prepared for, and to participate actively in all the synchronous (live) sessions. This course will follow the rules set forth in the law school’s Code of Academic Policies.



2.  Preparation for Class. Although the synchronous sessions are offered in a remote format, students are expected to be on time for, be prepared for, and to participate actively in all the synchronous sessions. Students should include their name in their Zoom profile for the synchronous sessions. Students are also expected to complete all the activities assigned for the asynchronous sessions, actively participate in the discussion forums, and complete all assignments by the due dates. Activities for both the synchronous and asynchronous sessions include completing the assigned readings in the Casebook, discussing problems and hypotheticals in synchronous sessions, completing the assignments and quizzes, and participating in Canvas postings and discussions. Preparation for the synchronous and asynchronous sessions includes (1) reading and analyzing the materials assigned, including the notes, problems, and questions in the Casebook, Canvas, and TWEN, (2) viewing/listening to any slides or other materials posted by the dates assigned, (3) thoughtfully answering, and diligently completing, any assignments, and (4) participating actively in the class discussions, whether synchronous or asynchronous. In addition, students are expected to dedicate at least 120 hours outside of class throughout the semester in completing the reading assignments and TWEN quizzes and in participating in Canvas and TWEN postings and discussions.



In addition to the readings in the Casebook, Additional materials and questions may be posted on Canvas or TWEN. Students must enroll in the Westlaw TWEN course created for this class (“TWEN”). This course is password protected on TWEN. Students will be given the password on the first day of class. 



Students are expected to dedicate at least 120 hours outside of class throughout the semester in completing the assignments and quizzes, and in participating in Canvas or TWEN postings and discussions.

 

3.  Participation Score. In addition to other assignments, there are several “good faith” ongoing assignments in this course. A student’s class participation and the total score on a student’s “good faith” assignments will count towards the student’s “participation score.” The participation score can result in a student receiving a bump up (or down) to the next available grade if the participation is particularly superior (or poor). Note that many students’ grades will be determined solely by their final examination (90%) and their graded assignments (10%) (see below), because their participation score will be a neutral factor. Please note that assignments that are graded activities versus “good faith” assignments will be clearly designated as such.



4.  Targeted Use of Laptops and other Electronic Devices During Class. Students may only use laptops and other electronic devices (notebooks, iPads, etc.) during class for purposes directly related to the course (e.g., taking notes, reviewing briefs, responding to Canvas, TWEN, or other assignments).



5. Class Recordings and Materials. Students may not copy or share this class, or any portion thereof, without the professor’s prior written permission.



6. Standard Format for “briefing” Cases 



Students are required to "brief" in writing each case in the pages assigned in the Casebook using the following format: 



(1) What is the case name? 

(2) Which court decided this case? 

(3) What is the date of the decision? 

(4) Who are the parties?

(5) What is the procedural posture of the case? 

(6) What are the essential facts? 

(7) What is the issue(s) did the court have to answer in order to decide the case? 

(8) What conclusions did the court reach (i.e., how did it answer the question(s) in the case)? 

(9) What is the method by which the court reached those conclusions (i.e., what law did the court use and how did it apply that law to the facts of the case)? 

(10) Did the court avoid any issues (i.e., did it sidestep any questions which it initially appeared that it would have to answer)? 

(11) Were there any interesting dicta (i.e., did the court make any statements about the law beyond what was needed in this case)?

(12) What are the possible effects of this decision? 



IV. Formative Assessments, Final Examination, and Grading Criteria



Several types of assessments may be assigned this course, including quizzes, individual projects, and group projects on Zoom, Canvas, or TWEN. The total score on a student’s periodic graded assignments will constitute 10% of the student’s course grade. 



The examination for this course will be closed-book. The questions on the final examination may cover (1) any material in any of the assignments, even if it was not discussed in class, and (2) any material discussed in class, even if it was not covered in any reading assignment. The exam may include essay questions, objective questions, multiple-choice questions, or any combination of questions.



The grade for this course is based on the periodic graded assignments (10%) and the final examination (90%), except to the extent that the grade is raised (or lowered) to the next available grade due to superior (or poor) participation (see above under “participation score”). 



V. Course Description, Course Objectives and Learning Outcomes. 



This course introduces and examines concepts of property ownership, possession, and transfer. It includes acquisition and protection of personal property; estates in land, including present, concurrent, and future interests; leasehold estates; easements, covenants, and private controls of land use; some aspects of real property transfers, including deeds, descriptions, recording and priority, and the real estate contract; and an introductory treatment of nuisance, zoning and other public controls of land use.



Upon completing this course students will be able to 1) synthesize property law from primary sources; 2) solve problems using property law; 3) demonstrate an understanding of the basic principles and concepts of property law; and 4) identify and explain issues involving property law.



VI. Reading Assignments 



Pages refer to the casebook unless otherwise noted. For all readings in the casebook be sure to review all of the Discussion Notes and to be prepared to answer the corresponding Discussion Questions and Discussion Problems. Additional materials may be assigned in class, by e-mail, or on Canvas or TWEN.



		Module/Dates

		Topic

		Readings

		Mode



		01

Monday 1/10

		Introduction to Property Law; Rule of Capture

		Chapter 1 (pages 1-3) and 

Chapter 2 (pages 4-38)



		Synchronous



		02

Tuesday 1/11

		Found Property; Bailments

		Chapter 3 (pages 39-61) and

Chapter 4 (pages 62-70)

		Synchronous



		03

Tuesday 1/18

		Bailments (continued); Gifts

		Chapter 4 (pages 71-82) and 

Chapter 5 Gifts (pages 83-109)

		Synchronous
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First Assignment for Legal Reasoning Course



Class One:  Forms of Legal Reasoning.



	Topics Covered:  (1) Course Introduction; (2) Rule-Based Legal Reasoning; (3) Analogy-Based Legal Reasoning; (4) Policy-Based Legal Reasoning.



	Assignments for Class:

(1)	On TWEN, ensure that you are signed up for “Legal Reasoning 2022,” and read the course syllabus in its entirety.

(2)	You will soon receive directions from Themis on how to sign up for the Legal Reasoning webcourse.  You must watch the assigned videos by Week Three, and I strongly recommend that you spread this work out.

(3)	Read:	Handout “Forms of Legal Reasoning” posted on TWEN.

(4)	Carefully read:  State v. Nations and People v. Lauria, both (available on TWEN under “Course Materials.”)

(5)	Attend class prepared to discuss these cases and how they relate to the forms of legal reasoning.
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THE PRODIGAL SON COMES HOME:  
ECUADOR RETURNS WITH INVESTMENT 
ARBITRATION


Gilberto A. Guerrero-Rocca* 


 


I.  INTRODUCTION


Say a layperson were to ask her or his close legal advisers for 
a brief and off-the-cuff comment as to what �investment 
arbitration� stands for, they would likely reply along the lines of 
�it�s a dispute resolution mechanism designed to protect 
transnational corporations against unfair treatment by developing 
countries.  It works as a shield against, you know, bad things like 
expropriations, unexpected taxation, targeted harassment and any 
other measures employed by greedy autocrats.�  When pressed 
for a quick answer, then, the response will almost inevitably fit 
the general assumption,1 which, in some instances is not far from 
the truth.  


However, as in everyday life, general assumptions are not 
always reliable ways of explaining legal issues. Legal science 
needs to be more multi-disciplinary and empirically-based to 
corroborate assumptions when it comes to explaining legal 
phenomena�and investment treaty arbitration is certainly no 
exception. I still hear people today from both sides of the 


 
* Stanford University (Stanford, USA), JSM. Universidad Francisco de Vitoria 
(Madrid, Spain), Master in Business Law. Professor of International Arbitration 
at Universidad Católica Andrés Bello (Caracas, Venezuela). Florida 
International University College of Law, International Legal Program Director. 
Universidad Católica Andrés Bello (Caracas, Venezuela), Abogado Summa Cum 
Laude. WDA Legal, Of Counsel, International Arbitration Practice. Email: 
giguerre@fiu.edu. 
1 Although ideologically driven, a well-documented research-type stand against 
the flaws of the current status quo in investment dispute resolution is that of 
PIA EBERHARDT & CECILIA OLIVET, PROFITING FROM INJUSTICE: HOW LAW FIRMS,
ARBITRATORS AND FINANCIERS ARE FUELING AN INVESTMENT ARBITRATION BOOM (Helen 
Burley ed. 2012). However, as I intend to prove in this article, unbalanced 
studies like this one tend to overlook the objective evidence that countries like 
Ecuador and Venezuela (the latter more so) became cold-blooded repeat 
players.  
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ideological spectrum (left- and right-leaning thinkers) repeating 
flawed arbitration dogmas that regard �foreign direct investment 
(�FDI�) as a product of investment-arbitration availability,�2 that 
consider �treaty-based arbitration as a neo-colonization� tool,3 or 
that advocate for the position that developing nations should to 
be treated with deference as underdogs in the context of 
international litigation given their vulnerable condition.4


By analyzing Ecuador�s record, this article intends to dispute 
the conventional assumptions that developing countries are 
neither efficient in dealing with investment arbitration claims nor 
equipped to handle them, and that they prepare their defense on a 
case-by-case basis.  I would argue that Ecuador, and Venezuela,5


 
2 Mary Hallward-Driemeier, Do Bilateral Investment Treaties Attract Foreign 
Direct Investment? Only a Bit . . . and They Could Bite 22�23 (World Bank Dev. 
Research Grp., Policy Research Working Paper No. WPS 3121, 2003); Jason 
Webb Yackee, Bilateral Investment Treaties, Credible Commitment, and the Rule 
of (International) Law: Do BITs Promote Foreign Direct Investment?, 42 LAW &
SOC�Y REV. 805, 827�28 (2008); Andrew T. Guzman, Why LDCs Sign Treaties 
That Hurt Them: Explaining the Popularity of Bilateral Investment Treaties, 38 
VA. J. INT�L L. 639 (1997); Jeswald W. Salacuse & Nicholas P. Sullivan, Do BITs 
Really Work?: An Evaluation of Bilateral Investment Treaties and Their Grand 
Bargain, 46 HARV. INT�L L. J. 67, 75�79 (2005). 
3 Ecuador�s former President, Rafael Correa, on announcing the creation of 
CAITISA (The Ecuadorian Citizens� Commission for a Comprehensive Audit of 
Investment Protection Treaties and of the International Arbitration System on 
Investments) by Decree No. 1506 with the purpose of assessing (the costs and 
benefits) of the remaining BITS in force at the time. The Commission was 
launched with the participation of former Colombian senator Carlos Gaviria, 
former Argentinian Attorney-General Osvaldo Guglielmino and former 
Venezuelan Justice Hildegard Rondón. Ecuador somete a auditoría internacional 
tratados de protección de inversiones, EL DÍA (Oct. 5, 2013), https://www.eldia. 
com.bo/index.php?cat=1&pla=3&id_articulo=128908 (last visited Feb. 22, 
2020). Also, former President Correa�s motion to challenge the UK-Ecuador BIT 
before the Ecuadorian Constitutional Court (Dictamen No. 20-10-DTI-CC, case 
BIT UK-Ecuador, p. 13, Official Register No. 249, August 3, 2010. Quito, 
Ecuador). 
4 Ecuador�s former Minister of Foreign Affairs establishing the grounds for the 
creation of UNASUR�s Arbitration Centre. Unasur avanza en la creación de un 
Centro de Solución de Controversias, MINISTERIO DE RELACIONES EXTERIORES Y 
MOVILIDAD HUMANA, https://www.cancilleria.gob.ec/unasur-avanza-en-la-creacion-
de-un-centro-de-solucion-de-controversias/ (last visited Oct. 1, 2019). 
5 See Gilberto Guerrero-Rocca, Praising Calvo and Wearing Investors' Robes: A 
Case Study of Venezuela and its Strategy in Investment Treaty Arbitration in 
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have adopted long-term strategies to overcome those assumptions, 
and deployed most of the characteristics commonly attributed to 
�repeat players� in complex, lengthy, and expensive litigation; 
coupled with a multi-claim scenario comparable to the scheme 
thoroughly analyzed by the socio-legal tradition6 for private and 
domestic litigation in the United States.  


In parallel, Ecuador�s anti-arbitration stances (taken during 
the last decade) portrayed this South American nation�together 
with Argentina, Bolivia and Venezuela�as one of the most visible 
examples of the so-called �backlash against investment 
arbitration.�7 However, amid a new wave of economic and political 
reforms led by the administration of the recent-elected President 
Moreno, it seems that Ecuador is now leaning towards a friendlier 
�pro-business� and �pro-foreign investment�8 legal framework, 
and, just as in the biblical parable, after a period of behaving 
badly, it has returned a �better person.� 


In August 2018, Ecuador�s National Assembly passed a few but 
significant amendments to the investment protection law 
whereby new investors will receive tax incentives, aspects of the 
stock market�s regulation were relaxed, and disputes arising from 
contracts and investments exceeding USD $10 million can now be 
settled by investment arbitration.  


the Oil, Gas and Mining Sectors (May 2013), (Submitted to Stanford University) 
(on file with Stanford University). 
6 Marc Galanter's seminal work Why The �Haves� Come Out Ahead: Speculations 
on the Limits of Legal Change, 9 LAW & SOC�Y REV. 95, 97 (1974), has inspired a 
great number of studies on the task of measuring how lawyering and litigation 
can be used strategically for �players.� Parties� asymmetries can be seen 
between �repeat players� and �one-shot players.� Those who litigate more 
often in a given venue become repeat players relying on experience, expertise 
and economy of scale gained from previous participation. 
7 Joost Pauwelyn, At the Edge of Chaos? Foreign Investment Law as A Complex 
Adaptive System, How It Emerged and How It Can Be Reformed, ICSID Review �  
29 FOREIGN INV. L. J. 372�418 (2014). MICHAEL WAIBEL ET AL., THE BACKLASH 


AGAINST INVESTMENT ARBITRATION: PERCEPTIONS AND REALITY (Michael Waibel et al. 
eds., 2010). Christoph Schreuer, Why Still ICSID? 9 TRANSNAT�L DISPUTE MGMT 
(2012). George Kahale III, Is Investor-State Arbitration Broken? 9 TRANSNAT�L 


DISPUTE MGMT (2012).  
8 Like Bolivia but with less optimism (details infra).  
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At the time of writing, it is uncertain whether this new 
governmental trend (namely, �pro-investment and treaty-based 
arbitration�), as described above, will last in the midst of the 
recently rendered award against Ecuador by a state-investor 
Permanent Court of Arbitration (�PCA�) in The Hague in 
connection with the infamous Lago Agrio case (see details below).  
Furthermore, despite the promising �pro-investor� willingness 
displayed by the new administration of President Moreno; its 
policies have awakened widespread leftist criticism from former 
President Correa�s supporters who are still seen as a very 
influential faction on the political scene.  Just recently, as occurred 
elsewhere in the region in the past, Moreno�s �pro-business� 
policies have been labeled �neoliberal� and �pro-imperialistic,� to a 
point where the President himself has been portrayed as a 
�traitor� by Correa�s factionists.9  To conclude, the outcome of all 
this is hard to predict, and, as if in a modern-day version of the 
same biblical parable, the prodigal son has not even reached 
home, and his cellphone is buzzing with reams of �tempting� text 
messages sent by his bad old cronies. As may be easily 
appreciated, this is a long story of one �repeat player� that is 
unlikely to end soon. 


II.  ECUADOR: A REPEAT PLAYER�S STORY 


For several reasons, Ecuador must qualify as a repeat player in 
the arena of investment arbitration.  This depiction should not be 
based merely on the number10 of claims brought against the 
nation before the ICSID and other international arbitral venues, or 


 
9 Ana María Cañizares, Marcha en apoyo al expresidente Correa en Ecuador y 
en rechazo a Moreno, CNN EN ESPAÑOL (Sept. 13, 2018), https://cnnespanol. 
cnn.com/video/ecuador-marcha-apoyo-expresidente-rafael-correa-contra-lenin-
moreno-live-ana-maria-canizares/ (last visited Feb. 22, 2020). 
10 According to Ecuador�s CAITISA report, twenty-six treaty-based arbitration 
claims have been filed against Ecuador. CAITISA REPORT 59 (2017). However, 
we also found Albacora S.A. v. Ecuador, PCA Case No. 2016-11, BIT Spain-
Ecuador; Ecuador v. USA, PCA Case 2012-05, BIT US-Ecuador, inter-state 
arbitration sought by Ecuador for the strategic interpretation of Art. II (7) to 
create a precedent to be applied in pending cases filed by Chevron against the 
country); and at least three investment-agreement arbitration claims in 
Ecuador TLC S.A. et al. v. Ecuador, PCA Case No. 2014-32, oil & gas; Repsol YPF 
et al. v. Ecuador, ICSID Case No. ARB/08/10 and Repsol YPF et al. v. 
Petroecuador ICSID Case No. ARB/01/10. 
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on their impact and media coverage;11 it also should arise from 
Ecuador�s active (and in some instances �vocal�) stance against 
conventional international dispute-resolution mechanisms and 
treaty-based arbitration by issuing ideology-driven public policies 
and passing legislation based on the premise of jurisdictional 
immunity of sovereign nations as enshrined in the classical Calvo 
doctrine.12  Ecuador�s anti-investment-arbitration measures have 
included withdrawing from international bilateral investment 
treaties, promoting the creation of sub-regional unconventional 
arbitral venues,13 drafting an anti-investor �model� for prospective 
bilateral treaties, and even enacting a new constitution,14 which 
supposedly bars the nation from adopting any international 
instruments that contemplate treaty-based arbitration.  In sum, 
Ecuador has flown in the face of all the recommendations 
prescribed by the orthodox playbook15 for attracting FDI.16  Again, 


 
11 For many years now, and for reasons briefly detailed in this article, the case 
of Chevron Corporation and Texaco Petroleum Corporation v. The Republic of 
Ecuador has attracted the attention of major media outlets, environmentalists, 
practitioners and scholars and two resonant awards have been rendered 
against Ecuador by arbitral tribunals (infra). Another �landmark� arbitral 
award against the nation was rendered (Oct. 2012) in the case of Occidental v. 
Ecuador (ICSID Case No. ARB /06/11). Claimants were awarded with USD 2.3 
billion becoming the largest ever rendered by any ICSID panel. Eventually the 
value of the compensation was dramatically reduced by 40 percent by an 
ICSID-appointed committee which partially granted Ecuador�s petition for 
annulment (November 2015). This case is thought to be the triggering factor 
for Ecuador embarking in a long journey against treaty-based arbitration (in 
general) and for withdrawing from each and every one of its bilateral 
investment treaties as will be discussed in this article.  
12 Gilberto Guerrero-Rocca, Praising Calvo and Wearing Investors' Robes: A 
Case Study of Venezuela and its Strategy in Investment Treaty Arbitration in 
the Oil, Gas and Mining Sectors (May 2013), (Theses submitted to Stanford 
University) (on file with Stanford University). 
13 Manuel A. Gómez, The South American Way: Sub-regional Integration under 
ALBA and UNASUR and International Dispute Resolution, 58 HUNGARIAN J. OF 


LEGAL STUDIES 449-457 (2017). 
14 Article 422 of the Ecuadorian Constitution of 2008 states that �[t]reaties or 
international instruments where the Ecuadorian State yields its sovereign 
jurisdiction to international arbitration venues in disputes involving contracts 
or trade between the State and natural persons or legal entities shall not be 
entered into.�  
15 KARL SAUVANT & LISA SACHS, THE EFFECT OF TREATIES ON FOREIGN DIRECT 


INVESTMENT: BILATERAL INVESTMENT TREATIES, DOUBLE TAXATION TREATIES, AND 


INVESTMENT FLOWS (2009). 
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Ecuador�s unfriendly arbitration stances portray it as a �backlash 
against investment arbitration.�17 Indeed, Ecuador, like Argentina, 
Bolivia and Venezuela, is now a �repeat player�18 in the general 
arena of investment arbitration; particularly visible, with 
Venezuela, in the oil, gas, and mining19 sectors.20 


 If analysts were asked to come up with a single word to define 
the measures taken by these nations that led to multiple 
investment-arbitration claims, they would probably choose �crisis� 
to illustrate the Argentinean case, and, in contrast, they would use 


16 Albeit important, prospective investors� option of seeking redress through 
treaty-based arbitration should not be seen as the main factor when deciding 
whether to proceed with FDI. In fact, �The decision to embark in a given 
country (on FDI) is based on a wide range of variables, and the procedural 
option of accessing treaty-based arbitration is not, for sure, the decisive one.� 
Gilberto Guerrero-Rocca, In Case of Fire, Please Denounce the ICSID Convention: 
The Socio-Legal Risks of Adopting a Pro State Approach Towards Articles 71-72 
Dealing with Sovereign Repeat Players, 11 WORLD ARB. & MEDIATION REV. 129, 
171 (2017). Furthermore, empirical studies have determined that the 
correlation between the number of international bilateral treaties and the flow 
of FDI is not directly proportional. See Eric Neumayer & Laura Spess, Do 
Bilateral Investment Treaties Increase Foreign Direct Investment to Developing 
Countries? 33 WORLD DEV. 1567 (2005).  
17 Joost Pauwelyn, At the Edge of Chaos? Foreign Investment Law as A Complex 
Adaptive System, How It Emerged and How It Can Be Reformed, ICSID Review � 
29 FOREIGN INV. L. J. 372�418 (2014). MICHAEL WAIBEL ET AL., THE BACKLASH 


AGAINST INVESTMENT ARBITRATION: PERCEPTIONS AND REALITY (Michael Waibel et al. 
eds., 2010). Christoph Schreuer, Why Still ICSID? 9 TRANSNAT�L DISPUTE MGMT 
(2012). George Kahale III, Is Investor-State Arbitration Broken? 9 TRANSNAT�L 


DISPUTE MGMT (2012).  
18 Mark Galanter, Why the �Haves� Come Out Ahead: Speculations on the Limits 
of Legal Change, 9 LAW & SOC�Y REV. 95, 97 (1974). For Galanter�s approach 
applied to investment arbitration, see Gilberto Guerrero-Rocca, Praising Calvo 
and Wearing Investors' Robes: A Case Study of Venezuela and its Strategy in 
Investment Treaty Arbitration in the Oil, Gas and Mining Sectors (May 2013), 
(theses submitted to Stanford University) (on file with Stanford University). 
19 For a recent global overview on mining disputes, see Raphael J. Heffron, Mining 
Disputes Part II: Investor-State Arbitration in the Energy Sector in INTERNATIONAL 


ARBITRATION IN THE ENERGY SECTOR 132, 149 (Maxi Scherer ed. 2018). 
20 In thirteen out of the twenty-six investment-arbitration claims sought 
against Ecuador, the subject matter was oil (hydrocarbons), three related to 
mining activities, one involved the pharmaceutical sector, one related to the 
fishing industry exploitation, one to telecommunications, 1 to technology, one 
related to airport facilities and five to the power generation sector. CAITISA
REPORT  32 (2017).  
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�neo-nationalism,� or �takeovers�21 to define the Ecuadorian, 
Venezuelan,22 and Bolivian episodes.  In the case of Ecuador, 
Bolivia and Venezuela, measures leading to investment claims, are 
based on explicit ideology-driven fiscal goals, expropriations, direct 
deprivation or takeovers, and general nationalization processes.  
Neither a hidden governmental agenda nor the pursuit of collateral 
measures has taken place; instead, these host states have made 
crystal-clear public decisions related to property rights, casting 
serious doubts on whether they were made according to 
international law, or for legitimate public interests.23 


In 2014, Bolivia passed its new law on the promotion of 
investments (Law No. 516, April 4, 2014) and issued Supreme 
Decrees (No. 2156 of October 23, 2014 and No. 2220 of December 
17, 2014) to settle two relevant investment-arbitration claims 
filed by Red Eléctrica Internacional and Pan American Energy 
LLC, respectively.  Interestingly, I assume, regarding the latter, 
that an amicable settlement was possibly reached since Pan 
American obtained leverage thanks to the fact that during an 
early, bifurcated stage of the arbitral proceedings the ICSID panel 
(ICSID Case No. ARB/10/8, US-Bolivia BIT) refused to throw out 
Bolivia�s claim based on jurisdictional defense that the claim was 
filed more than two years after Bolivia formally withdrew from 
the ICSID Convention.24  In 2015, Bolivia passed its Arbitration 


21 See Mark Clarke & Tom Cummins, Resource Nationalism: A Gathering Storm?, 
6 INT�L ENERGY L. REV. 220 (2012); Justin Dargin, The Rising Tide of 
Expropriation in Venezuela: A look at 21st Century Resource Nationalism, 2 
TRANSNAT�L DISPUTE MGMT (2008); and George Joffe et al., Expropriation of oil 
and gas investments: Historical, legal and economic perspectives in a new age of 
resource nationalism, 2 J. WORLD ENERGY L. & BUS. 3 (2009). 


22 Pauwelyn, supra note 18. 
23 The Venezuelan case has now become shocking in light of the humanitarian 
crisis created by the Bolivarian revolution�s ideology-driven public policies. In 
fact, data collected by the International Monetary Fund (IMF) shows 
Venezuela�s 2018 projected GDP as being negative 15 percent and an 
astronomical hyperinflation involving a 13,864.6 percent change in consumer 
prices. República Bolivariana de Venezuela, INTERNATIONAL MONETARY FUND, 
https://www.imf.org/en/Countries/VEN (last visited Sept. 26, 2019). 
24 Bolivia had invoked ICSID Rule 41(5), which allows respondents to apply for 
summary dismissal of claims that are �manifestly without legal merit.� It 
argued that the panel lacked jurisdiction because the claim was filed more than 
two years after Bolivia's denunciation of the ICSID Convention formally took 
effect. This is one case where the respondent state could not achieve a claim�s 
dismissal based on its withdrawal from the ICSID Convention. Unfortunately, it 
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and Conciliation Law. Pursuant to the law, the state can adopt 
bilateral investment treaties and trade agreements providing 
investment dispute mechanisms but cannot enter into contracts 
for external financing with international entities. 


In the case of Venezuela, unlike that of Ecuador and Bolivia, 
the controversial and government-controlled National Constituent 
Assembly enacted a new investment law in December 2017 
entitled �Constitutional Law for Productive Foreign Investment.�  In 
general terms, this Law replicates the Decree-Law of 2014 by 
insisting on ordering that foreign investments be registered with 
the Foreign Investment Register as a pre-condition for obtaining 
the already reduced catalog of protections enshrined in that Law.  
Not surprisingly, Article 6 replicates the previous Venezuelan 
Government�s stance towards international dispute-resolution 
mechanisms by re-writing a Calvo Clause; introducing, however, a 
minor mitigation by prescribing that �Venezuela may also 
participate in other dispute-resolution mechanisms� as long as 
they are �drafted (based) on the Latin-American and Caribbean 
integration process, and other integration mechanisms.�25  


In contrast, the Ecuadorian government�s measures that led to 
the majority of investment-arbitration claims in the oil and mining 
sectors�unlike Venezuela�s takeovers and expropriations26 �were 
focused on fiscal reforms.27  


 
was quite the opposite in the case of Owens-Illinois v. Venezuela, where the 
ICSID panel ruled that it lacked jurisdiction based on a similar fact (despite the 
claimants� having sent trigger letters and having held negotiations with 
Venezuela even before the country�s withdrawal from the ICSID Convention. 
See Dargin, supra note 22. 
25 This ideology-driven exception to the general absolute immunity of 
jurisdiction is also subject to two conditions. First, investors have to exhaust 
local remedies or appeals before domestic courts in Venezuela, which 
constitutes a denial of investors� guarantee of freedom to choose their own 
path when seeking redress against host states� measures. This very frequent 
type of provision in BITs is commonly known as a fork in the road. Second, the 
consent by Venezuela to alternative dispute resolution mechanisms (in the 
name of Latin-American and the Caribbean integration, if applicable) has to be 
given before any dispute arises. See Gilberto Guerrero-Rocca, In Case of Fire, 
Please Denounce the ICSID Convention: The Socio-Legal Risks of Adopting a Pro 
State Approach Towards Articles 71-72 Dealing with Sovereign Repeat Players, 
11 WORLD ARB. & MEDIATION REV. 129, 171 (2017).  
26 In the case of Venezuela, only two investment-arbitration claims brought 
against it before the ICSID in the oil & gas sector involved�apart from 
expropriations�the reversion of exceptional tax regimes ([Exxon] Mobil, ICSID 
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Table 1. Economic Sector/Subject Matter  
Investment-Arbitration Claims against Ecuador Before 


the ICSID 


 
 
 
 


Case No. ARB/07/27/ and ConocoPhillips ICSID Case No. ARB/07/30), the rest 
simply involved �takeovers.� Royalty and income tax rates were increased from 
1 percent to 30 percent and from 34 percent to 50 percent, respectively. See 
Gilberto Guerrero-Rocca, Praising Calvo and Wearing Investors' Robes: A Case 
Study of Venezuela and its Strategy in Investment Treaty Arbitration in the Oil, 
Gas and Mining Sectors (May 2013), (theses submitted to Stanford University) 
(on file with Stanford University). 
27 In 2006, high oil prices led Ecuador to pass a law (Ley No. 2006-42) that 
imposed windfall tax on participation agreements (beginning with 50 percent 
and later increased to 99 percent) leading to several investment-arbitration 
claims before the ICSID: Burlington v. Ecuador (ICSID Case No. ARB/08/5/); 
Perenco v. Ecuador and Petroecuador (ICSID Case No. ARB/08/6/); Murphy v. 
Ecuador (Murphy I, ICSID Case No. ARB/08/4/ which was dismissed for lack of 
jurisdiction based on claimants� failure to comply with BIT�s cooling-off 
period); Murphy v. Ecuador (Murphy II, PCA Case 2012-16); and Occidental v. 
Ecuador (Oxy II, ICSID Case No. ARB/06/11/, see Award ¶ 488, 2012). 
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Table 2. Economic Sector/Subject Matter  
Investment-Arbitration Claims against Venezuela Before the 


ICSID 
 


As evidenced, Ecuador and Venezuela have almost the same 
distribution of subject matters under adjudication by treaty-
based investment-arbitration tribunals, and for both states, the 
prevailing sectors are oil, gas and mining (Ecuador 61 percent 
and Venezuela 64 percent, respectively). 


In spite of their apparent �anti-arbitration stance,� both 
Ecuador and Venezuela, have adopted what seems to be a specific 
strategy in facing investment-arbitration claims by acting as a 
sophisticated respondent state before the ICSID, the Permanent 
Court of Arbitration (�PCA�), and the arbitral tribunals according 
to the Rules of International Chamber of Commerce (�ICC�), 
among others.  These countries show some of the typical features 
of a sophisticated repeat player such as entrusting their legal 
representation to powerful and influential American and 
International law firms28 that prepare their defense according to 


 
28 PIA EBERHARDT & CECILIA OLIVET, PROFITING FROM INJUSTICE: HOW LAW FIRMS,
ARBITRATORS AND FINANCIERS ARE FUELING AN INVESTMENT ARBITRATION BOOM (Helen 
Burley ed. 2012). After being appointed Chair of Ecuador�s CAITISA (an Audit 
Commission, infra), Cecilia Olivet became a prominent figure in molding the 
role played by Ecuador. In this regard, I don�t share the �anti-arbitration� 
sentiment and criticism of the ICSID, expressed by either the CAITISA Report or 
the thorough E&O article (supra), which works have at least some degree of 
legitimacy and represent a well-documented and researched stand (which I 
find rare in leftist movements in the region that are usually limited to populist 
propaganda and slogans) against the flaws of the current status quo in 
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procedural rules, case law, and persuasive arguments within the 
investment arbitration system.29 


In this regard, it is important to emphasize, as most people 
may imagine, that sophisticated international law firms and 
drawn-out investment arbitration proceedings are very expensive. 
Investment-arbitration claims require significant financial 
resources to retain experts, collect evidence, and present 
valuations, among other tasks. In this sense, Ecuador and 
Venezuela have been in a position to afford this sort of expenditure 
for two main reasons: (1) unlike other countries, such as 
Argentina, these two countries have had financial leverage; and�
even more relevant�(2) their position has been founded on their 
geopolitical motivations.  Rafael Correa and Hugo Chávez were 
the �fathers� of the policies that led to the investment-arbitration 
claims.  It is, therefore, logical to imagine that both nations would 
spend prodigious resources and efforts to achieve success in 
litigation. In general terms, Chávez was �vocal,� and known over 
the world, for his leftist anti-globalization stance (including his 
outspoken criticism of investment arbitration), but Correa played 
a much more significant, personal, and hands-on role, as I explain 
below.  


In a multi-claim scenario, the fact that these two nations are 
represented by specialized law firms with both expertise and 
experience in the arena of investment arbitration has allowed 
them to maximize effects, achieve economy of scales, and take 
advantage of the complexity of the proceedings.30  This obviously 
does not mean that these countries will prevail in all cases; in fact, 


investment dispute resolution. However, they fail to pay attention to the flip 
side of the coin which is that sovereign repeat players such as Ecuador and 
Venezuela have retaliated with the same tools that the investors themselves 
used and in many cases have prevailed over and even manipulated the ICSID 
system in their favor.  
29 Ecuador has adopted a proactive role by filing (unsuccessfully), a treaty-
based claim against the United States before the PCA (Case 2012-05, inter-state 
arbitration) concerning the interpretation of Article II (7) of the US-Ecuador 
BIT, under which another PCA panel (Case No. 2007-02/AA277) had found 
Ecuador guilty of �denial of justice� due to the undue delay of the Ecuadorian 
courts in deciding on Texaco Petroleum Company�s seven court cases (the 
�Lago Agrio� cases). That strategic filing was intended to create a precedent to 
be applied in another pending case.  
30 See Guerrero-Rocca, supra note 26, at 171. 
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so far they have not, but it has at least afforded them protection 
against the risks involved in representations made by �one-shot 
players� or, worse still, by �on the job-trainees.� 


Another characteristic attributed to repeat players is the fact 
that they are usually able to multiply their gains thanks to the 
sheer number of their cases since strategic decisions handed 
down in one case are used and maximized over the entire group 
of cases.  This characteristic involves tactics such as repeating 
tribunals and venues, making multiple appointments of 
arbitrators and experts for several cases, and creating precedents 
regarding certain topics even at the price of losing in any one 
particular case.  Indeed, Ecuador and Venezuela, as repeat players, 
have appointed the same arbitrators many times over in ICSID 
and other venues, or other arbitrators that share the same 
network as those they have appointed previously.31  This strategic 
decision appears to be driven by a rational analysis that seeks the 
certainty and reliability provided by this group of arbitrators. 


As a natural consequence of the strategy under analysis 
(namely multiple appointments by repeat players), proposals or 
motions to disqualify arbitrators are likely to be recurrent.  This 
has become acute in the particular case of Ecuador and Venezuela 
in proceedings conducted subject to the Arbitration Rules of the 
ICSID since: (1) both countries have become repeat players in 
ICSID proceedings, therefore, they have to make several 
appointments in accordance with an equal number of cases filed 
against them; (2) Ecuador and Venezuela have retained law firms 
that are repeat players (Winston & Strawn LLP; Foley Hoag LLP; 
Curtis Mallet-Prevost Colt & Mosle LLP; Hogan Lovells 
International LLP; Dechert LLP; and Guglielmino & Asociados, 
among others); (3) most of the claimants who have brought 
Ecuador and Venezuela before the ICSID are also repeat players 
(in terms of their capability or number of cases); (4) claimants 
have also retained legal professionals who are in turn repeat 
players, apart from those retained by Ecuador and Venezuela, 
(Freshfields Bruckhaus Deringer LLP; King & Spalding 
International LLP; DLA Piper; Volterra Fietta; Latham & Watkins; 
and Covington & Burling, among others). 


 
31 See Sergio Puig, Social Capital in the Arbitration Market, 25 EUR. J. INT�L L.  387, 
387-424 (2014).    
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Grounds for disqualification32 such as arbitrators� bias, lack of 
transparency in the decision-making, and absence of efficient 
measures to enforce arbitrators� duties33 are some of the issues at 
stake.  Indeed, some scholars have suggested�ironically�that 
�barbers and taxidermists are subject to far greater regulation 
than arbitrators.�34 


Furthermore, in general, some of these criticisms of 
arbitration can be stated and supported by specific details35 such 
as: (1) the uncertainty created by an absence of clear guidelines 
for resolving conflicts-of-law regarding arbitrators� ethics in 
international proceedings; (2) in some cases, the lack of efficient 
means of challenging arbitrators; (3) the impossibility of 
enforcing disclosure duties;36 (4) the inapplicability of precedents 
or binding case law in the matter at hand; (5) the absence of a 
judiciary�as well as a bench�to enforce discipline on arbitrators; 
and, worse yet, (6) the existence of a large number of all-round 
arbitrators with multi-tasking roles in the legal profession (e.g., 
current practitioners or legal advisers acting as arbitrators, 


32 Independence is usually defined as an objective standard and impartiality as 
a subjective one.  In fact, according to Fouchard, Gaillard, Goldman and other 
scholars and practitioners in the field of international arbitration, 
�[i]ndependence is a situation of fact or law, capable of objective verification. 
Impartiality, on the other hand, is more a mental state which will necessarily 
be subjective.� FOUCHARD ET AL, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL 


ARBITRATION (Emmanuel Gaillard & John Savage, eds., 1999).  Likewise, Eric A. 
Schwartz, a renowned international arbitration lawyer, asserted that 
�independence is generally a function of prior or existing relationships that can 
be catalogued and verified, while impartiality is a state of mind.� ERIC A
SCHWARTZ, A GUIDE TO THE ICC RULES OF ARBITRATION, 118 (2d ed. 2005). 
33 See Loretta Malintoppi, Independence, Impartiality, and Duty of Disclosure in 
Investment Arbitration, 2 TRANSNAT�L DISPUTE MGMT (2005). 
34 Richard C. Reuben, Constitutional Gravity: A Unitary Theory of Alternative 
Dispute Resolution and Civil Public Justice, 47 UCLA L. REV.  949, 1013 (2000).  
Quoted by Catherine A. Rogers in Regulating International Arbitrators: A 
Functional Approach to Developing Standards of Conduct, 41 STAN. J. INT�L L.  53 
(2005).  


35 Carrie Menkel-Meadow, Ethics Issues in Arbitration and Related Dispute 
Resolution Processes: What's Happening and What's Not, 56 U. MIAMI L. REV. 949, 
978 (2002).  


36 Arthur W. Rovine & Christopher K. Chinn, The International Arbitrator's Duty 
to Investigate Conflicts: The United States Approach, 5 TRANSNAT�L DISPUTE MGMT  
(2008).  
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counsels, and even expert witnesses in some cases); also known 
as the �double-hat syndrome,�37 which has been considered a 
condition that�almost per se�compromises the integrity of the 
system.38 The presence of arbitrators with multiple hats has 
become one of the major concerns in the field of ethics and 
professional responsibility in both international39 and domestic 
arbitration.40 In fact, well-established arbitral institutions and 


37 Günther J. Horvath & Roberta Berzero, Arbitrator and Counsel: The Double-
Hat Dilemma, 4 TRANSNAT�L DISPUTE MGMT (2013).
38 On April 19, 2017, the Brazilian Superior Court of Justice declined the 
recognition and enforcement of an American award based on a violation of 
Brazil�s public policy because an arbitrator failed to disclose material facts that 
affected his independence and impartiality. Thaisa Wosniack, The Ometto Case: 
An Analysis of The Decision Taken by the Brazilian Superior Tribunal de Justiça, 
11 WORLD ARB. & MEDIATION REV. (2017) 
39 Catherine A. Rogers, The Ethics of International Arbitrators, 5 TRANSNAT�L 


DISPUTE MGMT (2008). 
40 The American Bar Association (ABA) and the American Arbitration 
Association (AAA), in a joint effort, approved The Code of Ethics for Arbitrators 
in Commercial Disputes in 2004 (based on a revision of the 1977 Code).  The 
2004 Revision of the Code of Ethics for Arbitrators in Commercial Disputes is 
available at https://www.americanbar.org/groups/dispute_resolution/resources/ 
Ethics/Code_Ethics_Com_Arb_Ann/. At the state level, the Judicial Council of 
California adopted the Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration, and at the federal level, the Federal Arbitration Act (FAA) and the 
Uniform Arbitration Act which provides standards to vacate awards rendered 
in conflict with some ethical requirements. At the international level, the 
International Bar Association (IBA) published its Guidelines on Conflicts of 
Interest in International Arbitration (2004), and the United Nations 
Commission on International Trade Law (UNCITRAL) in its Model Law (Article 
12) and Rules of Arbitration (Article 9) impose the duty to arbitrators to 
�disclose any circumstances likely to give rise to justifiable doubts as to his 
impartiality and independence.� Moreover, the vast majority of established 
centers of arbitration have enacted diverse rules in order to face these issues; 
this is the case of the International Chamber of Commerce (Article 7(1)(2) of 
the ICC Arbitration Rules); the International Centre for Dispute Resolution 
(Article 7(1) of the International Arbitration Rules of ICDR/AAA); The London 
Court of International Arbitration (Article 5(2) of LCIA Arbitration Rules); 
Singapore International Arbitration Centre (Article 10.1 of SIAC Arbitration 
Rules and its Code of Ethics for An Arbitrator); and The Arbitration Institute of 
the Stockholm Chamber of Commerce (Article 14(1) of SCC Arbitration Rules), 
among others. However, ICSID has not issued any sort of guidelines, code of 
conduct or even best practices in this aspect; most of the motions for 
disqualification are resolved by using the IBA�s guidelines. 
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other legal organizations have been making efforts to overcome41


these concerns by enacting rules of conduct and guidelines for 
arbitrators, and also gathering initiatives towards the drafting of 
a uniform code of conduct for international and domestic 
arbitration.42  


Only recently were arbitrators required not only to comply 
with the standards aimed at guaranteeing their impartiality and 
independence vis-à-vis the (a) parties and their (b) counsels, but 
also their colleagues in the arbitral panel due to prior statements, 
published comments and opinions, and even current and pending 
cases in which they are also acting as arbitrators.  This ex novo
conflict of interest has been labeled �issue conflict.�43  In fact, this 
duty is not limited to protecting the arbitral proceedings� fairness 
and balance; it is also aimed at guaranteeing that the prospective 
award to be rendered by the panel will not be set aside due to one 
arbitrator�s bias or conflict of interest.44


In the case of disqualifications45 sought in ICSID proceedings, 
the standard is that the impairment has to be �manifest,� placing a 
heavy burden of proof on the shoulders of the party making the 
disqualification motion. Article 57 of the ICSID Convention 
requires that there be a �manifest lack of the qualities required� of 
an arbitrator.46  


 
41 See Keisha I. Patrick, A New Era of Disclosure: California Judicial Council 
Enacts Arbitrator Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration, 2003 J. DISP. RESOL.  271 (2003). 
42 See Catherine A. Rogers, Regulating International Arbitrators: A Functional 
Approach to Developing Standards of Conduct, 8 TRANSNAT�L DISPUTE MGMT
(2011).  


43 Judith Levine, Dealing with Arbitrator "Issue Conflicts" in International 
Arbitration, 5 TRANSNAT�L DISPUTE MGMT (2008). 
44 ICSID Article 50(3)(b)(i) (establishes as grounds for annulment of awards 
rendered under its tutelage that �the tribunal was not properly constituted�).  
45 Gabriel Bottini, Should Arbitrators Live on Mars? Challenge of Arbitrators in 
Investment Arbitration, 32 SUFFOLK TRANSNAT�L L. REV. 341, 341-44 (2009). 
46 Article 14(1) of the Convention provides: �Persons designated to serve on 
the Panels shall be persons of high moral character and recognized competence 
in the fields of law, commerce, industry or finance, which may be relied upon to 
exercise independent judgment. Competence in the field of law shall be of 
particular importance in the case of persons on the Panel of Arbitrators.� 
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In dealing with multiple appointments in ICSID, it is important 
to pay heed to the specific provisions of the International Bar 
Association�s (�IBA�) �Guidelines on Conflicts of Interest in 
International Arbitration,�47 which is �widely recognized in 
international arbitration as the preeminent set of guidelines for 
assessing arbitrator conflicts. It is also universally recognized that 
the IBA Guidelines are merely indicative�this is the case both in 
the context of international commercial and international 
investment arbitration.�48  According to the IBA Guidelines, we 
have to make a relevant distinction among: (1) multiple 
appointments by the same party (i.e., Ecuador and Venezuela), 
dealt with in Section 3.1.3 of the IBA Guidelines� Orange List, 
which covers a situation in which �[t]he arbitrator has within the 
past three years been appointed as arbitrator on two or more 
occasions by one of the parties;� (2) multiple appointments in 
arbitrations having related issues (e.g., several cases dealing with 
expropriations), covered by Section 3.1.5 of the IBA Guidelines� 
Orange List where the challenged arbitrator is currently serving 
�as arbitrator in another arbitration on a related issue involving 
one of the parties;� (3) multiple appointments by the same 
counsel or law firm, covered by Section 3.3.8 of the IBA 
Guidelines� Orange List, which states that �[t]he arbitrator has 
within the past three years received more than three 
appointments by the same counsel or the same law firm;� and (iv) 
prior joint representation with any counsel of the parties, covered 
by Section 3.3.9 of the IBA Guidelines� Orange List, which states 
that �[t]he arbitrator and another arbitrator, or counsel for one of 
the parties [. . .] currently act or have acted together within the 
past three years as co-counsel.� 


 


International Convention on the Settlement of Investment Disputes, art. XIV, 
Mar. 18, 1965, 17 U.S.T. 1270 [hereinafter ICSID Convention].  
47 The most recent version of the Guidelines was adopted by resolution of the 
IBA Council on Thursday, October 23, 2014. 
48 See Participaciones Inversiones Portuarias SARL v. Gabonese Republic, ICSID 
Case No. ARB/08/17, Decision on the Proposal to Disqualify an Arbitrator 
(Nov. 12, 2009). 
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Table 3. Law Firms Retained by Ecuador49


 
49 CAITISA REPORT  60 (2017). Foley & Hoag (USA): Oxy (II); Murphy (I); Murphy 
(III); Zamora Gold; Merck SD; RSM; Ecuador v. USA. 2. Dechert LLP (USA): Oxy 
(II); Perenco; Burlington; GLOBALNET � Únete Telecomunicaciones; RSM 
Production Corporation. Ecuador TLC 3. Cabezas & Wray Abogados (Ecuador): 
M.C.I. Power Group; Duke Energy; Emelec; Oxy (II). 4. Winston & Strawn (USA): 
Chevron (II); Chevron (III); Murphy (I). 5. Weil Gotshal & Manges (USA): Oxy (I); 
Encana. 6. Squire, Sanders & Dempsey (USA): Oxy (II). 7. Baker Botts (UK): 
Ulysseas, Albacora. 8. Fabara & Compañía (Ecuador): Noble Energy and 
Machala. 9. Lalive (Switzerland): Copper Mesa.  
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Table 4. Appointments by Venezuela according to the  
Law Firm Retained Before the ICSID, ICC and PCA50 


Arbitrator Nation
ality 


De 
Jesus 


GST 
LLP 


CURTIS 
MALLET 


FOLEY 
HOAG 


Winston & 
Strawn 


SHEARMAN 
& 


HOGAN 
LOVELLS 


GUGLIELMI
NO Y 


 


    PREVOST   STERLING  ASOCIADOS Total 


Howard 
Mann 


Can  1       1 


Zachary 
Douglas  


Aus      1   1 


Gabriel 
Bottini 


Arg 1 1 1 1     4 


Raul Emilio 
Vinuesa 


Arg    2    2 4 
 


Loretta 
Malintoppi  


Ita       1       1 


Toby 
Landau 


UK    1     1 


 Yves 
Derains  


Fr    1     1 


Phillipe 
Sands QC 


Fr   1 1     2 


Deva 
Villanua  


Spa 1        1 


Rodrigo 
Oreamuno 


C. R.   1      1 


Ahmed El-
Kosheri 


Egypt   2      2 


Geoges Abi-
Saab 


Egypt   3      3 


Alexis 
Mourre 


Fr      2 1  3 


Brigitte 
Stern 


Fr 1 1 4 2     8 


Jan Paulson Fr     1*    1 


Pierre-Marie 
Dupuy 


Fr    2  1 1  4 
 


Jacques 
Sales 


Fr   1      1 


Bruno 
Simma 


Ger/Au
s 


   1     1 


Claus Von 
Wobeser 


Mex     1*     1 


Florentino 
Feliciano 


Phill    1  1   2 


Santiago 
Torres 
Bernández 


Spa  1       2 3 
 


TOTAL  2 5 13 13 1 5 2 4 45 


 
50 Gilberto Guerrero-Rocca, Praising Calvo and Wearing Investors' Robes: A 
Case Study of Venezuela and its Strategy in Investment Treaty Arbitration in 
the Oil, Gas and Mining Sectors (May 2013), (theses submitted to Stanford 
University) (on file with Stanford University).  Bernardo M. Cremades (Spain) 
was appointed by Arnold & Porter LLP, representing Venezuela in Aucoven v. 
Venezuela, ICSID Case No. ARB/00/5.  Robert Owen (US) was appointed by the 
Venezuelan Attorney-General in Fedax N.V. v. Venezuela, ICSID Case No 
ARB/96/3. Francisco Rezek (Brazil) was appointed by the Venezuelan Attorney-
General in Grad Associates v. Venezuela, ICSID Case No ARB/00/3. Claus von 
Wobeser was appointed by Arnold & Porter LLP representing Venezuela in 
Highbury International AVV v. Venezuela, ICSID Case No ARB/11/1, Foley Hoag 
LLP is currently representing Venezuela. Jan Paulson was initially appointed by 
Winston & Strawn representing Venezuela (Vannessa Ventures Ltd. v. Venezuela, 
ICSID Case No ARB (AF)04/6, but he later resigned, and Foley Hoag LLP 
appointed Brigitte Stern to represent Venezuela.  
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Table 5. Appointments51 by Ecuador according to the  
Law Firm Retained Before the ICSID and PCA 


Arbitrator Nat 


 
WEIL 


GOTSH
AL 


WINST
ON 


DECH
ERT 


FOLEY 
HOAG 


CABEZAS 
& WRAY 


SQUIRE 
SANDERS 


BAKER 
BOTTS 


 
FABA


RA 


 
 


LALI
VE 


 


Total 


            
C. 
Thomas Can 


   
       1     


  1 


Raul 
Emilio 
Vinuesa Arg


  
2 


1 2


    
4 


Patrick 
Barrera Ecu 


 
2 


 
     


   
2 


Yves 
Derains  Fr 


  
1 1


   
2 


Vaughan 
Lowe  UK


  
1 1     


   
1 


Michael 
Reisman US 


  
        1   


   
1 


Geoges 
Abi-
Saab Egy 


  


 1    


   
1 


B. 
Cremade
s Spa 


  


     


 
1 


  
1 


Brigitte 
Stern Fr 


  
1 2 1 1 1 1 


   
3 


Jaime 
Izarrazab
al Chi 


  


  1   


   
1 


Enrique 
Gomez 
Pinzon Col 


  


  1   


   
1 


 L. 
Malintop
pi  


  


    1 


  1 


 Bruno 
Simma Ger


  


 1    


  
1 


 
2 


TOTAL  2 4 6 6 4 1 2 1 1  


The list of arbitrators appointed by Ecuador is as follows: Yves 
Derains (Foley Hoag LLP) in Murphy III (PCA UNCITRAL) and 
(Dechert LLP) in Globalnet (UNCITRAL); Georges Abi-Saab (Foley 
Hoag LLP) in Murphy III (PCA UNCITRAL); Bruno Simma (Foley 
Hoag LLP) in Merk SD (PCA) and (Lalive) in Copper Mesa (CPA); 
Christopher Thomas (Dechert LLP) in Perenco; Brigitte Stern 
(Dechert LLP) in Burlington, (Foley Hoag + Winston + Dechert+ 
Squire Sanders + Cabeza Wray) in Oxy II and (Baker Botts) in 
Ulysseas; Raul E. Vinuesa (Winston & Strawn) in Repsol, (Foley 
Hoag LLP + Winston & Strawn) in Murphy I, in Ecuador v USA 
(Foley Hoag LLP. PCA Case 2012-05, BIT US-Ecuador, inter-state 
arbitration and in Ecuador TLC (PCA Case 2014-32, investment-
contract arbitration); Vaughan Lowe: (Winston & Strawn + 


51  Denotes that arbitrators have been jointly appointed by two or more law 
firms representing Ecuador. Thus, Professor Stern, for example, was appointed 
in three cases, as was Mr. Lowe (in one case), and Mr. Raul E. Vinuesa (in four 
cases).  







& 338 WORLD ARBITRATION & MEDIATION REVIEW [VOL. 12:3 


Dechert LLP) PCA Case 2009-0023 in Chevron II; Michael Reisman 
(Cabeza Wray) in Emelec; Jaime Irarrazabal (Cabeza Wray) in MCI 
Power; Enrique Gomez Pinzón (Cabeza Wray) in Duke; Patrick 
Barrera Sweeny (Weil) in Encana and (Weil) in Oxy I; Albert Jan 
van den Berg (Winston & Strawn) in Chevron I; Bernardo 
Cremades (Fabara) in Noble Energy and Loretta Malintoppi 
(Baker Botts) in Albacora (PCA).  


It is important to highlight, in this regard, that the CAITISA 
Report52 does not distinguish between arbitrators appointed by 
claimants and arbitrators appointed by respondent states. 
Neither, surprisingly, does it refer to the arbitrators appointed by 
Ecuador in singular terms. In fact, when mentioning arbitrators, 
the Report, albeit extensive�668 pages�refers to them simply 
as �Arbitrators involved in Ecuadorian cases.�53 Therefore, 
appearing to have discarded the adversarial model of investment 
arbitration. Perhaps their political-driven bias and �anti-
arbitration� sentiments drove the drafters to perceive the group 
of arbitrators as a single group or �ensemble.� Thus, missing the 
strategic selection made by the law firms representing Ecuador. 
Evidence proving that investment arbitration is a level, albeit 
imperfect, playing field is shunned by the CAITISA Report.  


What is more, the CAITISA Report, and the Eberhardt & 
Olivet�s study,54 failed to assess the objective fact that Ecuador 
and Venezuela�the latter to a greater extent�became cold-
hearted �repeat players�55 who, having expropriated, discriminated 
against, and treated legitimate investors unfairly (foreign and 
domestics ones alike), sought and won benefits from the 
complexity and flaws of the investment arbitration system, 
retained sophisticated American and international law firms, 
prevailed in many cases, and, even in cases where they were 
found liable, came away satisfied that investors were awarded a 
small fraction of the real value of their hard-earned�and 
confiscated�assets and rights.56  


52 CAITISA REPORT  32 (2017).  
53 Id.  
54 PIA EBERHARDT & CECILIA OLIVET, PROFITING FROM INJUSTICE: HOW LAW FIRMS,
ARBITRATORS AND FINANCIERS ARE FUELING AN INVESTMENT ARBITRATION BOOM (Helen 
Burley ed. 2012).  
55 See Guerrero-Rocca, supra note 51. 
56 Id.  







2018] ECUADOR RETURNS WITH INVESTMENT ARBITRATION 339 
 


To make matters worse, in those cases where short-changed 
investors have prevailed they have had then to embark on 
litigation sagas57 to enforce arbitral awards and seize assets of 
these governments if any are, finally, attachable.58  In the case of 
ICSID awards seeking to be enforced in the United States, some 
U.S. Appeals Courts have asserted that the comprehensive scheme 
of the Foreign Sovereign Immunities Act (�FSIA�)59 must be 
satisfied before a federal court can enter judgment against a 
foreign sovereign power.60 Therefore, creditors, prevailing 
investors, cannot state a claim under a given local �fraudulent 
transfer� Act if the transfer under scrutiny was made by a �non-
debtor.�61 Furthermore, from the economic stand-point, the 
macro-economic performance of these nations is prone to fail in 
the aftermath of the implementation of the aggressive measures 
that led to the investment-arbitration claims in the first place�
the Venezuelan case speaks for itself�or else new administrations 
(viz. Ecuador) tend to reverse them when realizing their 
damaging impact on the economy (as described infra).  


One illustrative example of strategic appointments in 
investment arbitration is the case of the prominent and well-
regarded Prof. Brigitte Stern.  Ecuador and Venezuela (combined) 


 
57 Crystallex International Corp., after having filed several strategic motions 
before US District Courts, was finally granted an order authorizing the issuance 
of a writ of attachment fieri facias according to the FSIA on property nominally 
owned by PDVSA (Venezuela�s alter ego).  PDVSA owns 100% of the shares of 
PDV Holdings Inc., which in turn owns 100 percent of the shares of CITGO 
Holding, Inc., which owns 100 percent of the shares of CITGO Petroleum Corp. 
(CITGO), a multi-billion-dollar Delaware corporation headquartered in Texas, 
U.S. Crystallex Int'l Corp. v. Bolivarian Republic of Venezuela, 333 F. Supp. 3d 
380 (D. Del. 2018).    
58 The cases, for instance, of ConocoPhillips, Exxon Mobil, and Crystallex 
against Venezuela, and many prevailing investors against Argentina.   
59 ERNESTO SANCHEZ, THE FOREIGN SOVEREIGN IMMUNITIES ACT DESKBOOK (2013). 
60 Mobil Cerro Negro Ltd. v. Bolivarian Republic of Venezuela, 863 F.3d 96 (2d 
Cir. 2017) 
61 Crystallex Int�l Corp. v. Petróleos De Venezuela, S.A., 876 F.3d 79 (3d Cir. 
2018) regarding DUFTA (Delaware Uniform Fraudulent Transfer Act). Plaintiffs 
were awarded 1.2 billion USD in Crystallex v. Venezuela ICSID Case No. 
ARB(AF)/11/2, Award of April 2016 (Apr. 4, 2016), and the award was 
confirmed by a US. District Court in Crystallex Int�l Corp. v. Bolivarian Republic 
of Venezuela, 244 F. Supp. 3d 100, 107 (D.D.C 2017).   
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have so far appointed62 her eleven times;63 followed by 
Argentinian Professor Raul E. Vinuesa (eight times) with formidable 
outcomes.64 In Burlington,65 Ecuador was found liable for 
expropriation, but only for 25 percent of the amount claimed.  In 
Oxy II, Professor Stern issued a strong dissenting opinion 
regarding, not only jurisdictional issues, but also the way 
damages were calculated, she referred to this as �grossly incorrect 
legal bases�.66 Later, that award was partially annulled on 
jurisdictional grounds by an ICSID-appointed tribunal leading to a 
forty percent reduction in the amount initially awarded.  Oxy II is 
considered a �landmark� decision for Ecuador triggering former 
President Correa�s �crusade� against investment arbitration, 
which involved withdrawing from BITs, promoting the creation of 
a regional arbitral venue in UNASUR as an alternative to the 
ICSID, filing challenges against treaties adopted by Ecuador 
before the Constitutional Court, and creating a multi-disciplinary 
commission to audit BITs (discussed infra).  In the same vein, in 
Ulysseas,67 Ecuador prevailed on the merits and all claims were 
dismissed.  


 In investment-arbitration claims sought against Venezuela, 
where Professor Stern was also appointed by sophisticated law 


62 Apart from the 10 appointments by Ecuador and Venezuela, Prof. Stern was 
recently appointed by Foley Hoag LLP (the same law firm that represents the 
nations under analysis) in another ICSID case (City-State N.V. et al v. Ukraine, 
ICSID Case No. ARB/14/9). 
63 Three by Ecuador in Burlington, Oxy II and Ulysseas; eight times by Venezuela 
in Vannessa, Tidewater, Brandes, Universal, Highbury II, Tenaris, Heemsen (Feb. 
8, 2017) and in Kimberly (July 2018).   
64 Some claims were dismissed outright for lack of jurisdiction, in other claims 
the state prevailed on the merits, in other cases the monetary sums under 
adjudication were reduced due to failed corporate restructuring or claims� 
scopes were shrunk, and even cases where the state was found liable for direct 
or indirect expropriations and takeovers the quantum of the compensation was 
dramatically reduced.  
65 Burlington Resources v. Republic of Ecuador, ICSID Case No. ARB/08/5 (Feb. 
7, 2017). 
66 Occidental Petroleum Corporation and Occidental Exploration and 
Production Company v. The Republic of Ecuador, ICSID Case No. ARB/06/11 
(Sep. 20, 2012) (Dissenting Opinion). Referring to the �four core threshold 
quantum issues� (§ 457 of the Award). 
67 Ulysseas, Inc. v. The Republic of Ecuador, PCA No. 2009-19 (Jun. 12, 2012).  
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firms representing the sovereign respondent, the outcome was 
tremendous for Venezuela.  In Vannessa Ventures,68 a USD $1.1 
billion claim sought by a Canadian investor in connection with the 
early termination of a gold mining concession was rejected on the 
merits.  In Universal,69 a case related to the expropriation of an oil 
and gas enterprise, a settlement was reached for 30 percent of the 
claimant�s initial expectations.  By the time of that settlement, 
Venezuela had achieved leverage by virtue of recent partial 
awards where jurisdictional issues, similar to those in Universal, 
had been decided in favor of the respondent-state, thus, 
dramatically reducing the sums under adjudications that occurred 
thereafter.  Not surprisingly, Professor Stern was also acting as 
appointed arbitrator in that previous case, specifically Tidewater 
Inc.70  


In Tidewater, investors� compensatory claims, USD $234 
million, �doubled-down� twice.71  First, at an early stage under a 
partial award based on jurisdictional grounds.  Second, by an 
ICSID-appointed annulment tribunal whereby the compensation 
initially awarded of USD 46.4 million was reduced to USD $36.3 
million�a mere 15 percent of investors� initial valuation of the 
assets expropriated by Venezuela.  In Brandes,72 Professor Stern 
also joined the majority by subscribing a final award dismissing 
the whole claim brought by the investor based on jurisdictional 
grounds.73  In Tenaris,74 Venezuela was found liable for the 
expropriation of a successful steel production and hot-briquette 


 
68 Vannessa Ventures Inc. v. Venezuela, ICSID Case No. ARB [AF]/04/6 (Jan. 16, 
2013). 
69 Universal Compression v. Venezuela, ICSID Case No. ARB/10/9 (Jan. 3, 
2019). 
70 Tidewater Inc. v. Venezuela, ICSID Case No. ARB/10/5 (Mar. 13, 2015). 
71 Id.  
72 Brandes Investments v. Venezuela, ICSID case No. ARB/08/3 (Aug. 2, 2011). 
73 The claim was simply based on the domestic Investment Law and 
international customary law. The panel ruled that the controversial Article 22 
of the Venezuelan Investment Law does not contain a unilateral offer of ICSID 
arbitration and, therefore, such investments were not protected by investment 
arbitration. This issue has been addressed before by the Venezuela 
Constitutional Chamber in its decision 1541/2008.  
74 Tenaris, S.A. & Talta-Trading e Marketing Sociedade Uniperssoal LDA v. 
Venezuela, ICSID Case No. ARB 12/ 23/. 
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iron company, and investors were awarded USD $161 million 
which is, apparently, less than twenty percent of the asset 
valuation made by the claimants. 


In Highbury II, Professor Stern�s appointment was challenged 
by claimants, but this was dismissed by the rest of the panel.75


Claimants feared that Professor Stern would be impartial not only 
due to her multiple appointments by Venezuela and its counsels 
(Foley Hoag LLP) in many cases before, but also by the fact that 
the jurisdictional issues at stake were, presumably, similar to 
those already decided by Professor Stern where Venezuela had 
previously prevailed. On February 2017 and July 2018, in 
Heemsen and in Kimberly Clark, Professor Stern accepted an 
appointment as arbitrator by Venezuela in a PCA and ICSID cases, 
respectively, in connection with yet another harsh and gross 
expropriations made by this repeat player. In both recent cases, 
she was appointed by the same French-Venezuelan boutique, De 
Jesus & De Jesus. One presumes that the respondent appointed 
Professor Stern, once again, because the jurisdictional issues to be 
resolved are similar to those already addressed by this arbitrator 
in other cases decided in favor of Venezuela (i.e., scrutiny of 
corporate structuring and forum shopping, among others). In fact, 
in Heemsen (PCA Case No. 2017-18), Venezuela prevailed on 
jurisdictional grounds, since the tribunal found that a dual-
national cannot bring a claim under the German-Venezuela BIT.  


Apart from these eleven appointments to date in Ecuadorian 
and Venezuelan cases, Professor Stern has been also appointed by 
Foley Hoag in other investment arbitration cases: (i) European 
American Investment Bank AG v. Slovak (UNCITRAL), which was 
totally dismissed on jurisdictional grounds and in (ii) Quirobax S.A 
v. Bolivia (ICSID Case No. ARB/06/2).  In the latter, Foley Hoag 
was replaced by GST LLP who also represents Venezuela in 
several pending cases.76


 
75 Highbury International AVV, Compañía Minera de Bajo Caroní AVV, and 
Ramstein Trading Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. 
ARB/14/10. 
76 Professor Stern has been also appointed by Argentina in other cases, such as 
Pan American Energy v. Argentina, ICSID Case No. ARB/03/13 and ARB Case 
No. ARB/04/8, consolidated, where a settlement was reached.  
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III.  THE TIME WHEN ECUADOR EMBRACED CALVO AT ITS BEST 
 
A.  Guilt by Association or Dangerous Liaisons?  


  
Ecuador�s first major step towards embracing the Calvo 


doctrine in modern times was taken when it enacted a new 
Constitution in 2008, Article 422, whereby the nation is 
prevented from adopting �treaties or international instruments 
where the Ecuadorian State yields its sovereign jurisdiction to 
international arbitration venues� to settle investor-state disputes 
arising out of �contracts or trade.�77  As a legal consequence of the 
above, the signing or adoption of prospective new bilateral or 
multilateral investment treaties providing arbitration as an 
alternative dispute resolution mechanism is, supposedly, banned.  


Nonetheless, Ecuador could not rid itself so easily of current 
and potential international arbitration claims sought by foreign 
investors by simply enacting a new constitution prescribing such 
anti-arbitration stance.  Universal principles in international law 
such as pacta sunt servanda, agreements must be kept, and the 
nullity of ex post facto, retroactive, laws guaranteed that treaties 
signed by Ecuador in the past remained into force until 
withdrawals or denunciations were formally declared.  Therefore, 
the second major step taken by Ecuador was to send a clear 
message to the international community, stakeholders, and 
investors elsewhere. By following the ideologically-driven 
decision of Bolivia,78 Ecuador also decided to withdraw79 from the 


 
77 If the original intention was to block the adoption of BITs, neither the choice 
of words nor the inaccuracy evident in this constitutional article are at all 
fortunate. Consent in investment treaty arbitration can be derived from 
�unilateral offers� made by the host-state through enacted laws and by the 
signing and ratification of treaties. Indeed, several arbitral tribunals have 
asserted that the �consent� could arise from three sources: (i) by law enacted 
by the host-state; (ii) treaties signed by the sovereign state; and (iii) contract 
agreements signed by the country and its entities or subdivisions. Sovereign-
states must submit to the jurisdiction of investment-arbitration tribunals by 
virtue of any of these three sources. Article 422 incorrectly interplays the 
terms �treaties or international instruments,� investment �contracts� and 
�trade.�  
78 The depositary received Bolivia�s notice of denunciation of the ICSID 
Convention on May 7, 2007, which, pursuant to Article 71 of the Convention, 
took effect on November 3, 2007. 
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Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States (� ICSID Convention�) by 
notifying the World Bank on July 6, 2009, which, pursuant to 
Article 71 of the Convention,80 would take effect on January 7, 
2010.  Eventually, the same decision was taken by Venezuela81


two years later.  By virtue of these unilateral sovereign acts, 
coupled with the political rhetoric jointly expressed by Presidents 
Correa, Chávez, and Morales (Ecuador, Venezuela and Bolivia, 
respectively), these three nations championed a highly visible 
movement against both investment arbitration (in general) and 
the ICSID (in particular).  The third major step taken by Ecuador 
was to move ahead on a course of blanket denunciation of 
Bilateral Investment Treaties (BITs).  Bolivia and Venezuela82 also 
decided to withdraw from several BITs, but unlike Bolivia83 and 


79 Regarding the denunciation of the ICSID Convention, see Christian Tietje, 
Karsten Nowrot & Clemens Wackernagel, Once and Forever? The Legal Effects of 
a Denunciation of ICSID, TDM 1 (2009); Andres Mezgravis & Carolina González, 
Denunciation of the ICSID Convention: Two Problems, One Seen and One 
Overlooked, TDM 7 (2012).  
80 For further analysis of Articles 71-72 of the ICSID Convention and its 
procedural implications, see Gilberto Guerrero-Rocca, In Case of Fire, Please 
Denounce the ICSID Convention: The Socio-Legal Risks of Adopting a Pro State 
Approach Towards Articles 71-72 Dealing with Sovereign Repeat Players, 11 
WORLD ARB. & MEDIATION REV. 129, 171 (2017).  
81 The depositary received Venezuela�s notice of denunciation of the ICSID 
Convention on January 24, 2012, which, pursuant to Article 71 of the 
Convention, took effect on July 25, 2012. However, unlike Ecuador and Bolivia, 
Venezuela�s withdrawal from the ICSID Convention �became acute because that 
�major step� was taken as a tactic to try to block a new wave of international 
arbitration claims. It was not a mere unilateral exercise of a pure leftist and 
anti-globalization ideology. It was implemented, among other strategic defense 
mechanisms, by a sophisticated repeat player.� Guerrero-Rocca, supra note 16.  
82 On April 30, 2008, Venezuela sent a formal communication to the 
Netherlands expressing its intention to terminate its Bilateral Investment 
Treaty. This particular BIT was used by many foreign companies making 
investments in Venezuela through �forum shopping,� but more notably by 
ConocoPhillips, Exxon Mobil and Cemex. Counsels acting on behalf of 
Venezuela before ICSID panels argued that the treaty was abused by those 
companies, see George Kahale III, The new Dutch sandwich: The issue of treaty 
abuse, COLUMBIA FDI PERSPECTIVES 48, Oct. 11 2011. 
83 Bolivia denounced its BITs with Argentina, Austria, BLEU, Denmark, Ecuador, 
France, Germany, Netherlands, Spain, Sweden and the United States. 
Nevertheless, BITs entered into with Chile, China, Cuba, Italy, Korea, Paraguay, 
Peru, Romania, Switzerland and the United Kingdom are still in force.  
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Venezuela,84 Ecuador was the only one of this group to terminate 
each and every one of its BITs.  Accordingly, in 2010, Ecuador 
denounced its BITs with Finland, Germany, and the United 
Kingdom, and in 2011 withdrew from the treaties signed with 
Sweden and France.  


In this regard, it is important to highlight the personal role 
played by Ecuador�s former President, Rafael Correa, who 
systematically filed petitions requesting constitutional 
interpretation, in effect challenges, by the Constitutional Court as 
a prerequisite for denouncing international treaties. Not 
surprisingly, all of the Court�s opinions (dictámenes) found that 
the BITs, under scrutiny, had become unconstitutional by virtue 
of Article 42285 of the 2008 Constitution.  


 In October 2012, Ecuador received a major setback when it 
was hit by a record ICSID award ordering the country to pay USD 
$2.3 billion to a US-based oil company (Occidental) for violations 
of the US-Ecuador BIT (ICSID Case ARB /06/11).  Years later (in 
November 2015) the value of the compensation was dramatically 
reduced to forty percent of the original amount by the decision 
rendered by an ICSID-appointed committee which partially 
granted Ecuador�s petition for annulment of the previous award.  
The Occidental case caused a huge impact on the Ecuadorian 
government, and it is thought to have been the last straw for 
President Correa who promptly issued an executive decree 
creating an interdisciplinary commission to undertake a 
comprehensive audit of all the BITs in force at the time.  In fact, 
members of that commission could not overlook the fact that, 
even prior to Occidental, there had been concerns about the wave 
of treaty-based arbitration claims against Ecuador, and that 
something had to be done to stop the trend in the future.86  


 
84 Unlike Ecuador and Bolivia, Venezuela has signed many BITs that have 
entered into force after the backlash against investment arbitration described 
above. Not surprisingly, none of them prescribe ICSID as an available venue 
and they were, moreover, signed with nations that share the same �political 
ideology� (Russia 2009, Vietnam 2009, Belarus 2008 and Iran 2006).  
85 See Dictámen No.26-10-DTI-CC (Case BIT Finland-Ecuador, rendered on July 
29, 2010); Dictámen No.20-10-DTI-CC (Case BIT UK-Ecuador rendered on June 
24, 2010) and Dictámen No.23-10-DTI-CC (Case BIT Germany-Ecuador 
rendered on June 24, 2010). 
86 According to Cecilia Olivet (Chairperson of the CAITISA), �Creating this 
Commission was not just a reaction to the Tribunal decision in the Occidental 
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On April 22, 2013, at the first Ministerial Conference of Latin 
American States Affected by Transnational Interests of the ALBA 
(Alianza Bolivariana para los Pueblos de Nuestra América - 
Bolivarian Alliance for the People of Our America87) several states 
approved the creation of a permanent Executive Committee in 
charge of planning so-called �defense strategies� in response to 
investment arbitration claims sought by transnational companies.  
This Committee was formed by Bolivia, Cuba, Dominican 
Republic, Ecuador, Nicaragua, Saint Vincent and the Grenadines, 
and Venezuela.88  The Committee�s creation was announced and 
led by the Ecuadorian Minister for Foreign Relations, Ricardo 
Patiño.  On May 6, 2013, by issuing decree No. 1506, President 
Correa created the CAITISA (The Ecuadorian Citizens� 
Commission for a Comprehensive Audit of Investment Protection 
Treaties and of the International Arbitration System on 
Investments) to assess the costs and benefits of the remaining 
BITs in force, which Ecuador �inherited when President Correa 
took office.�89  In 2017, Ecuador finally terminated the last group 
of BITs (Argentina, Bolivia, Canada, Chile, China, Italy, Netherland, 
Spain, Peru, Switzerland, United States, and Venezuela), based on 
the recommendations of the CAITISA Report (p. 99).90


The CAITISA Report also recommended,91 on the one hand, 
excluding the investor-state dispute settlement mechanism from 


case. By that time investors had sued the government based on international 
investment treaties 24 times. So, the government saw the need to assess the 
costs vis-à-vis the benefits of the 26 international treaties in force which it 
inherited when President Correa took office.� Cecilia Olivet, Why did Ecuador 
terminate all its Bilateral investment treaties?, THE TRANSNATIONAL INSTITUTE


(May 25, 2017), https://www.tni.org/en/article/why-did-ecuador-terminate-
all-its-bilateral-investment-treaties (last visited Feb. 23, 2020).. 
87 La ALBA crea una coordinación de defensa legal ante los arbitrajes de las 
trasnacionales, EL PAÍS (Apr. 22, 2013), http://economia.elpais.com/economia/ 
2013/04/23/agencias/1366682118_046577.html (last visited Feb. 23, 2020).   
88 Argentina, El Salvador, Honduras, Guatemala, México and Uruguay sent 
delegates to the Summit.  


89 See Olivet, supra note 83.  
90 See CAITISA REPORT (2017), supra note 53. 
91 Ironically, one of the most visible members of the CAITISA, is Osvaldo 
Guglielmino, an active counsel and former Argentinian Attorney-General, who 
has been retained by other respondent states (Venezuela) to represent them 
before the ICSID and other similar venues. It seems that he is also �profiting� as 
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any future treaty, and, on the other, providing legal certainty to 
investors in national courts.92 This is, without a doubt, an 
adoption of the classic premises of the Calvo doctrine,93 whereby 
remedies, compensation, and redress are to be claimed 
exclusively before domestic courts, and, more importantly, in 
accordance with substantive standards prescribed by domestic 
legal frameworks.94 The CAITISA Report not only targeted 
investment-arbitration in general, it also provided Ecuador with 
guidelines for drafting substantive provisions to be included in 
prospective bilateral investment treaties.  In this way, the Report 
shaped the presumptive �Ecuadorian model� for bilateral 
investment agreements (pp.100-104).95  These guidelines reflect 
both anti-arbitration sentiment and a criticism96 of the 
substantive provisions generally contained in the vast majority of 
the BITs. Thus, it would appear that, like other nations,97 Ecuador 


described by Eberhard & Olivet in PROFITING FROM INJUSTICE: HOW LAW FIRMS,
ARBITRATORS AND FINANCIERS ARE FUELING AN INVESTMENT ARBITRATION BOOM (Helen 
Burley ed. 2012).  
92 According to the CAITISA Report, �The Ecuadorian judicial branch is able to 
hear and to settle potential investment-related claims sought by foreign 
investors with transparency and impartiality.� CAITISA REPORT 104 (2017).  
93 Frank Griffith Dawson, The Influence of Andrés Bello on Latin-American 
Perceptions of Non-Intervention and State Responsibility, 57 BRIT.Y.B.INT'L L. 
253, 273 (1987). 
94 In contrast, one of the most important features and guarantees offered by 
investment arbitration is that, as opposed to the leanings of domestic courts, 
host-states� measures are assessed under the prism of international customary 
law and the provisions enshrined in a given BIT.  
95 The CAITISA Report described the model as the �Main Guidelines for an 
Alternative Model of Investment Treaty.� In footnote No. 1 of its 
recommendations, the Commission seems to hedge its approach by stating that 
it was inspired by recent models drafted in other sub-regions such as ASEAN, 
the South Africa Region and even in the United States. CAITISA REPORT 100 
(2017). 
96 This should not be a surprise, since Cecilia Olivet (Chair) and Pia Eberhardt 
became prominent in the anti-investment arbitration movement by publishing 
their very controversial study. See PIA EBERHARDT & CECILIA OLIVET, PROFITING 


FROM INJUSTICE: HOW LAW FIRMS, ARBITRATORS AND FINANCIERS ARE FUELING AN 


INVESTMENT ARBITRATION BOOM (Helen Burley ed. 2012). 
97 In November 2014, Venezuelan President Maduro issued Decree-Law No. 
1,438 on Foreign Investments which denies protection to restructuring 
projects and to investments that are not registered and qualified in Venezuela 
or that have not entered the territory of the nation. In December 2017, the 
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intended not only to diminish treaty-based investment arbitration 
as an alternative proceeding, but also to narrow the scope of 
investors� legitimate safeguards and guarantees. 


B. The Long-Way Home: Tokyo to Washington and Back, with a 
Layover in Quito  


Between 1960 and the present day, nine regional and sub-
regional integration agreements have been signed and promoted 
in Latin America and the Caribbean,98 yet none of them has finally 
created a permanent venue to settle either trade�or investment-
related�disputes.  


In 1964, during a preparatory meeting held in Tokyo, the 
Latin American members99 of the World Bank (as well as the 
Philippines and Iraq) unanimously rejected the establishment of 
the ICSID proposed by the Resolution drafted by its Board of 
Governors.  That declaration became famously known as the �No 
of Tokyo.� Eventually, the ICSID Convention was opened to 
signing in March 1965, and became known the world over as the 
�Washington Convention.� Formally, that rejection (the �No of 
Tokyo�) was based on the premise that equal treatment and 
judicial protection provided to both foreign and local investors by 
regional legal frameworks was sufficient, and that the option of 
offering an alternative external forum exclusively for foreigners 


 
controversial and government-controlled National Constitutional Assembly 
enacted a new investment law, entitled Constitutional Law for Productive 
Foreign Investment. In general terms, this law replicates the Decree-Law of 
2014, by insisting on ordering that foreign investments be registered before 
the Foreign Investment Register as a pre-condition to obtaining the narrowed 
catalog of protections enshrined in that law.  
98 Central American Common Market (CACM, 1960); Latin America Free Trade 
Association (LAFTA, 1961); Caribbean Free Trade Area (CARIFTA, 1969); 
Andean Common Market (ACM, 1969); CARICOM (1973); Latin America 
Integration Association (LAIA, 1980); MERCOSUR (1991); ALBA (2004) and 
UNASUR (2008). See Manuel A. Gómez, The South American Way: Sub-regional 
Integration under ALBA and UNASUR and International Dispute Resolution, 
58 HUNGARIAN J. OF LEGAL STUDIES 449-457 (2017).  
99Antonio R. Parra, THE HISTORY OF ICSID (1st ed. 2012). Rodrigo Javier Polanco, 
The No of Tokyo Revisited: or how developed countries learned to start worrying 
and love the Calvo Doctrine, ICSID REVIEW-FOREIGN INVESTMENT L.J. 30.1, 172-193 
(2014). Aron Broches, The Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States, 136 RECUEIL DES COURS 331 (1972). 
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would create discrimination in detriment of nationals.100  Others 
have commented on Latin American disbelief and skepticism 
toward international tribunals, and how the notions of sovereignty 
and patriotism have been associated with jurisdictional 
immunity.101  


Indeed, that alternative explanation of the Tokyo rejection 
seems to be�at a minimum�factually and historically 
documented since investment disputes in the region were usually 
settled by using official channels either �peacefully,� or, on some 
unfortunate occasions, by employing �gunboat diplomacy.�  These 
mechanisms were often developed by embassies and high public 
officials.102 However, the abuse of diplomatic protection 
generated concern among Latin American countries, and some 
prominent jurists in the region took to justify this rejection based 
on legal premises103 by narrowing their applicability to cases of 
�denial of justice� or gross �violation of principles of international 
law� if local remedies have been exhausted.104  In fact, it seems 


 
100 On September 9, 1964, during the annual meeting of the Board of 
Governors, the rejection was pronounced by the Governor for Chile, Félix Ruiz 
(on behalf of the group of nineteen Latin American countries). Antonio R. 
Parra, THE HISTORY OF ICSID 606 (1st ed. 2012). 
101 Broches, supra note 99.  
102 J. Eloy Anzola, From Gunboats to Arbitration, 6 OIL, GAS & ENERGY L.
INTELLIGENCE J. (2008). Jan Paulson, DENIAL OF JUSTICE IN INTERNATIONAL LAW:
HERSCH LAUTERPACHT MEMORIAL LECTURES NO. 17, (1st ed. 2005).  
103 According to Rodrigo Javier Polanco, supra note 100, citing Santiago Montt, 
STATE LIABILITY IN INVESTMENT TREATY ARBITRATION: GLOBAL CONSTITUTIONAL AND 
ADMINISTRATIVE LAW IN THE BIT GENERATION (1st ed.  2009), and Frank Griffith 
Dawson, The Influence of Andrés Bello on Latin-American Perceptions of Non-
Intervention and State Responsibility, 57 BRIT.Y.B.INT�L L. 253, 273 (1987), there 
is evidence that the idea of jurisdictional immunity was dubbed �Calvo 
Doctrine� and the prominent Venezuelan Jurist Andrés Bello was in fact the 
first to advance on this. Furthermore, according to Montt (cited by Polanco) the 
earliest evidence of something similar to what we came to know later as the so-
called �Calvo Clause� was drafted in a decree issued in Peru in 1846, and also 
used in Chile in 1861 as a provision inserted in a contract for the construction 
of a major railroad.  
104 Joost Pauwelyn, At the Edge of Chaos? Foreign Investment Law as A Complex 
Adaptive System, How It Emerged and How It Can Be Reformed, ICSID Review � 29 
FOREIGN INV. L. J. 372, 404 (2014), citing Gilberto Guerrero-Rocca, Praising Calvo 
and Wearing Investors' Robes: A Case Study of Venezuela and its Strategy in 
Investment Treaty Arbitration in the Oil, Gas and Mining Sectors (May 2013), 
(theses submitted to Stanford University)(on file with Stanford University), 
suggests that some empirical studies prove that even in the era of investment 
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that this historic recollection was borne in mind by the drafters of 
the Resolution (rejected by the Latin American members in 
Tokyo) of the Board of Governors of the World Bank since 
�diplomatic protection� was explicitly excluded from the table.  


Nevertheless, between the mid-1980s and the mid-1990s, the 
prices of oil and other commodities were low and the region�s 
economic crisis forced its governments to adopt guidelines 
imposed/suggested by the International Monetary Fund, the 
World Bank, and other multilateral bodies, and the region 
embarked on deep-seated legal reforms (e.g., antitrust and 
antidumping regulations were passed; fundamental economic 
treaties were signed and finally ratified such as the ICSID 
Convention and several BITs were signed, among others); hence, 
the �No of Tokyo� became an old anecdote among the long list of 
diplomatic battles fought by the Latin America diplomats proving 
that�in some cases�economic forces rather than political tools 
can achieve greater goals.105  


The formal adoption of investment dispute settlement through 
investment contracts and investment treaties has been seen as 
the decisive triumph of the �rule of law�106 in the field since 
international law�rather than geopolitics107�becomes the 
resort to overcome and compensate the unfair treatment of 
foreign investors by host states.108 Investors are entitled to 


 
arbitration, �diplomatic protection� could in some cases be a faster and more 
cost-effective mechanism for obtaining redress in dealing with sovereign repeat 
players in a multi-claim scenario involving lengthy, expensive and intricate 
proceedings such as treaty-based arbitration before the ICSID and elsewhere.  
105 Eric A. Posner and Alan O. Sykes, ECONOMIC FOUNDATIONS OF INTERNATIONAL 


LAW (1st ed. 2013). 
106 The ICSID system was �designed to facilitate the settlement of disputes 
between States and foreign investors� and �stimulate a larger flow of private 
capital into those countries that wish to attract it.� International Bank for 
Reconstruction and Development, Report of the Executive Directors on the 
ICSID Convention, March 18, 1965, paragraph. 12.. Sergio Puig, Social capital in 
the arbitration market, 25.2 EUR. J. OF INT�L L. 387, 387-424 (2014). Kenneth W. 
Abbott, Robert O. Keohane, Andrew Moravcsik, Anne-Marie Slaughter & 
Duncan Snidal, The Concept of Legalization, 54 INT�L L. ORG. 401 (2000).  
107 Ibrahim Shihata, Towards A Greater Depoliticization of Investment Disputes: 
The Roles of ICSID and MIGA, 1.1 ICSID REV. 1, 1-25 (1986) (This author was 
ICSID�s Secretary General for seventeen years and is considered to be one of its 
biggest promoters ever).  
108 Kenneth J. Vandevelde, The Political Economy of a BIT, 92 AM. J. INT�L L. 621 
(1998).  
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proceed directly against a state in an international forum109 and 
this is considered the quid pro quo for attracting FDI.110


Nevertheless, due to the increased number111 of investment 
arbitration claims sought against Latin-American countries, 
mainly before the ICSID, since the beginning of the last decade, 
the discussion regarding state-investor disputes has attracted the 
attention of politicians and public-policy decision-makers in the 
region.  Latin American countries represent the second-largest 
region (23 percent of the entire caseload, while Eastern Europe & 
Central Asia combined represents the leading group with 26 
percent) in ICSID�s history.112


The increased number of investment arbitration claims in the 
region has been seen as natural consequence113 of the 
implementation of leftist anti-globalization agendas and neo-
nationalization114 processes led by empowered members (or at 


109 Broches, supra note 100. 
110 Sergio Puig de la Parra, The political-economy and the causes of compliance 
of trade and investment agreements: NAFTA and the sweeteners sector (May 
2009) (unpublished S.J.D. thesis, Stanford University) (on file with the Crown 
Law Library, Stanford University). Thomas Buergenthal, The Proliferation of 
Disputes, Dispute Settlement Procedures and Respect for the Rule of Law, 21.1 
ICSID Rev. - Foreign Inv. L.J. 126 (2006). 
111 At the time of writing, fifty-four claims have been filed against Argentina, 
forty-five against Venezuela, twenty-seven against Ecuador, and five against 
Bolivia, among other countries in the region.  
112 As of June 30, 2018, ICSID has registered 678 cases under the ICSID 
Convention and Additional Facility Rules. The ICSID Caseload � Statistics (Issue 
2018-2), https://icsid.worldbank.org/en/Documents/resources/ICSID%20Web 
%20Stats%202018-2%20(English).pdf. 
113 The frequent shift in public economic policies in the region has been 
interpreted as �pendulum swings� by Peter D. Cameron, INTERNATIONAL ENERGY 


INVESTMENT LAW: THE PURSUIT OF STABILITY 237 (1st ed. 2009). 
114 As Paul Stevens asserts, �the drivers of �resource nationalism� are many [ . . . 
] there is the perception amongst ordinary people that they have seen little or 
no benefit from the extraction of �their� oil and minerals, despite international 
oil companies paying taxes to their governments. In such circumstances they 
either revolt as in the Nigerian Delta or elect populist governments as in 
Venezuela or Bolivia.� Paul Stevens, Oil Wars: Resource Nationalism and the 
Middle East, in INTERNATIONAL COMPETITION FOR RESOURCES 3 (P. Andrews Speed 
ed., 2007). To understand the role played by natural resources in the dynamics 
of democracy, politics and fiscal regimes, see also Terry Karl, Petroleum and 
Political Pacts: The Transition to Democracy in Venezuela, in TRANSITIONS FROM 


AUTHORITARIAN RULE: LATIN AMERICA (Guillermo O'Donnell, Laurence Whitehead 
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least inspired thereby) of the Sao Paulo Forum.115  As described 
above, Ecuador, like Argentina, Bolivia, and Venezuela, became a 
�repeat player�116 in the general arena of investment arbitration, 
but particularly visible in the oil, gas, and mining sectors,117for 
the number of treaty-based claims brought against it. Latin-
American public stakeholders realized that public policies, 
regulatory measures, takeovers, nationalizations,118 legislation, 
targeted fiscal reforms and even judicial decisions could be 
assessed, controlled and overlooked by private �judges� 
implementing international legal frameworks, rather than their 
own domestic legislation.  In the same vein, as the number of 
cases increased, Latin-American governments became aware that 
sensitive subject matters (e.g. oil, gas, mining, and infrastructure, 
among others)119 were under adjudication by these investment-
arbitration tribunals.120


and Philippe C. Schmitter eds., 1986); Mark Clarke & Tom Cummins, Resource 
Nationalism: A Gathering Storm? (2012) 6 INT�L ENERGY L. REV. 220 (2012); and 
Carole Nakhle, PETROLEUM TAXATION: SHARING THE OIL WEALTH: A STUDY OF 


PETROLEUM TAXATION YESTERDAY, TODAY AND TOMORROW (1st ed. 2008). 
115 The Sao Paulo Forum was launched in 1990 and it is the most noticeable 
conference of leftist political parties and other organizations in Latin America 
and the Caribbean.  
116 Marc Galanter, Why the �Haves� Come Out Ahead: Speculations on the Limits of 
Legal Change, 9 LAW & SOC�Y REV. 95, 97 (1974). For Galanter�s approach applied 
to investment-arbitration cases, see Gilberto Guerrero-Rocca, Praising Calvo and 
Wearing Investors' Robes: A Case Study of Venezuela and its Strategy in 
Investment Treaty Arbitration in the Oil, Gas and Mining Sectors (May 2013), 
(theses submitted to Stanford University)(on file with Stanford University).  
117 Thirteen of the twenty-six investment arbitration claims sought against 
Ecuador related to oil (hydrocarbons), three to mining, one to the 
pharmaceutical sector, one to the fishing industry, one to telecommunications, 
one to technology, one in connection with airport facilities, and five to the 
power generation sector. CAITISA REPORT  32 (2017). 
118 Gilberto Guerrero-Rocca, RÉGIMEN DE GESTIÓN, CONTROL Y PROTECCIÓN 


CONSTITUCIONAL DE LOS SERVICIOS PÚBLICOS § 10 (10th ed. 2005). The term 
�nationalization� is used in its broader sense, which includes either compulsory 
acquisitions in the public interest or the control of private enterprises by 
enacting laws and regulations. 
119 Sangwani Patrick Ng�ambi, RESOURCE NATIONALISM IN INTERNATIONAL INVESTMENT 


LAW (1st ed. 2015). 
120 See, among others: Alexia Brunet & Juan Agustin Lentini, Arbitration of 
International Oil, Gas and Energy Disputes in Latin America, 27 NW. J. INT�L L. &
BUS. 591 (2007);  Peter D. Cameron, INTERNATIONAL ENERGY INVESTMENT LAW: THE 
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 Not surprisingly, the political discussion over this topic took 
place within the most recent integration organizations in the 
region.  The Union of Nations of the South (Union de Naciones del 
Sur, UNASUR)121; the Common Market of the South122 (Mercado 
Común del Sur, MERCOSUR), and the Bolivarian Alliance for the 
People of Our America (Alianza Bolivariana para los Pueblos de 
Nuestra America, ALBA) became stages where government officials 
and prominent political figures expressed their concerns and 
reservations towards investment arbitration, BITs, and the ICSID. 
Until then, MERCOSUR and the �Group of Three�123 (Colombia, 
Mexico, and Venezuela)124 were the only integration systems in the 
region to have had in-depth discussion on these issues.  


These integration systems had a clear view as to how to agree 
on a venue to settle international disputes between their 
members and state-investor. In fact, those integration agreements 
adopted investment arbitration that followed the trend initiated by 


 
PURSUIT OF STABILITY (1st ed. 2009);  Justin Dargin, The Rising Tide of 
Expropriation in Venezuela: A look at 21st Century Resource Nationalism, 6 OIL,
GAS & ENERGY L. INTELLIGENCE J. (2008); Nico Schrijver, SOVEREIGNTY OVER 


NATURAL RESOURCES (1st ed. 1997); George Joffé,  Paul Stevens,  Tony George,  
Jonathan Lux, & Carol Searle, Expropriation of oil and gas investments: 
Historical, legal and economic perspectives in a new age of resource nationalism, 
2 J. OF WORLD ENERGY L. & BUS. 3 (2009). 
121 On the role of Venezuela in UNASUR, see Luisa Estrella Morales Lamuño, 
VENEZUELA EN EL CONTEXTO DEL ARBITRAJE: JURISPRUDENCIA DE LA SALA 


CONSTITUCIONAL Y LAUDOS INTERNACIONALES RELEVANTES (10th ed. 2011). 
122 On December 1, 2016, Venezuela was suspended from MERCOSUR, since the 
founding members claim the country is not meeting its membership 
requirements. Back in June 2016, all members, except Uruguay, blocked 
Venezuela from assuming the trade bloc�s rotating presidency in the light of its 
gross human rights violations and failure to incorporate a joint economic 
accord that permits free movement of MERCOSUR citizens. 
123 Venezuela formally withdrew from the G-3 on May 25, 2006, which, 
according to Article 23-08 of the agreement, took place on November 19, 2006. 
This same year, Venezuela also withdrew from the Andean Community of 
Nations (CAN).  
124 Treaty on Free Trade Between the Republic of Colombia, Republic of 
Venezuela, and the United Mexican States, Chapter 17, Section B - Settlement of 
Investment Disputes Between State-Members and Nationals of another State-
Member). Like many similar international instruments on investment, the 
arbitration selection provision offers ICSID, if available, its additional facilities 
rules by default and ad hoc tribunals according to UNCITRAL Rules if the first 
two options are unavailable.  
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NAFTA (Canada, Mexico and the United States), which by including 
this option in its Chapter 11 became the first non-bilateral 
international instrument created between developed countries.125  


 MERCOSUR has several additional Protocols, including the 
Protocol of Olivos and its Statute. These protocols contain 
provisions regarding dispute resolution between its members for 
the interpretation, applicability, and development of their 
integration systems.126 Interestingly, to settle state-investor 
disputes, MERCOSUR has enacted the Protocol of Colonia for the 
promotion and protection of investment between state-parties of 
Mercosur.127 MERCOSUR has also enacted the Protocol of Buenos 
Aires for the promotion and protection of investments of non-
party states of Mercosur.128  However, neither the Protocol of 
Colonia nor the Protocol of Buenos Aires has entered into force.  
Paradoxically, both instruments refer investment disputes to 
settle before the ICSID, and here is where UNASUR�s proposal129


for the creation of a special venue to settle this sort of disputes 
enter into play.130 


UNASUR�s proposal�kicked-off by former Ecuadorian 
President Rafael Correa�for the creation of a venue to settle 


 
125 American Society of International Law, International Law in Ferment: Recent 
Developments in Private International Law, 94 AM. SOC�Y INT�L L. PROC. 11, 14 
(2000). (remarks of Charles N. Brower II).  
126 Ad hoc arbitration as a first instance and a Permanent Review Tribunal 
located in La Asunción, Paraguay, as an appellate court. 
127 MERCOSUR/CMC/DEC. No. 11/93 was only adopted by Argentina (Ley No. 
24.891, 1997). 
128 MERCOSUR/CMC/DEC. No. 11/94 was adopted by Argentina (Ley 24.554), 
Paraguay (Law 593) and Uruguay (Law 17.593). MERCOSUR/CMC/DEC. No. 
11/94 was not adopted by Brazil.  
129 Rodrigo Javier Polanco, supra note 100, considering that �we might not 
agree with their criticism of the ICSID, but their position is certainly far 
removed from the �No of Tokyo�,� which refers to the Ecuadorian officials who, 
as grounds for the creation of UNASUR�s Arbitration Centre, considered that 
�States need an alternative to the ICSID with �regional legitimacy� and on which 
States can rely to solve any disputes; a center with clear rules and shared 
sovereignty, to maintain a balance between the interests of the State and those 
of the investors.�) 
130 The decision MERCOSUR/CMC/DEC. No. 24/12 orders the articulation and 
complementing of MERCOSUR�s policies, covenants and agreements with those 
issued by UNASUR.  
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investment claims is a complex and challenging prospect for 
multiple reasons that exceed the narrowed scope of this article.131


Until now�consensus among its members has been reached only 
on 80 percent of the proposal.  Sensitive subject matters such as 
health, environment, education, and energy are excluded from 
settlement by arbitration, unless the states expressly agree to 
include them. Not surprisingly, the draft Rules also contain a 
provision allowing member states to require the exhaustion of 
local remedies as a precondition to submission of the dispute to 
arbitration, which is, per se, a classical Calvo-doctrine132


premise.133  In any event, it is important to keep track of the so-
called �double standard� applied by countries such as Ecuador 
and Venezuela as part of their political strategy.134 Over and 
above conventional wisdom, this does not necessarily mean 
getting rid of arbitration,135 since new contracts and treaties still 
provide this mechanism. Indeed, the only feature that really 
seems to have changed at all in this equation is the �venue 
selection� in detriment of the ICSID. 


IV.  DÉJÀ VU: PRODIGAL SON ECUADOR OFFERS INVESTMENT-AGREEMENT 


ARBITRATION AND STABILIZATION CLAUSES


A.   Interaction between BITs and Host-States� Assurances and 
Undertakings  


A few years ago, when investor-state arbitration seemed to be 
settled-down for good in the �era of BITs,� a question was raised 
as to whether adopting stabilization clauses in investment 


 
131 Manuel A. Gómez, The South American Way: Sub-regional Integration under 
ALBA and UNASUR and International Dispute Resolution, 58 HUNGARIAN J. OF 


LEGAL STUDIES 449-457 (2017); see also Katia Fach Gómez & Catharine Titi, 
UNASUR Centre for the Settlement of Investment Disputes: Comments on the 
Draft Constitutive Agreement, (https://www.iisd.org/itn/)(August 10, 2016). 
132 Christoph Schreuer, Calvo�s Grandchildren: The Return of Local Remedies in 
Investment Arbitration, 4 LAW & PRAC. INT'L CTS. & TRIBUNALS (2005). 
133 Gómez, supra note 132. 
134 In this regard, see the analysis made by Andrew T. Guzman in Why LDCs 
Sign Treaties that Hurt Them: Explaining the Popularity of Bilateral Investment 
Treaties, 38 VA. J. INT�L L. 639, 685 (1998). 
135 Christoph Schreuer, in Why Still ICSID? 9 TRANSNAT'L DISP. MGMT. (2012), 
advocates that, notwithstanding its imperfections, ICSID should still be viewed 
as the best choice for the settlement of investment disputes. 
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contracts still had any practical sense. Furthermore, that 
perception was reinforced by the fact that investors� safeguards 
and protections provided by many BITs were maximized by 
�umbrella clauses�136 and �MFN treatment�137 clauses. It, therefore, 
seemed that asking host-states to enter into stabilization clauses 
was a thing of the past, or at least that FDI could 100 percent rely 
on BITs in sectors other than oil, gas, and mining, which�
compared to the rest�are subject to a greater risk of volatility. 


Moreover, uncertainty toward stabilization clauses in the era 
of BITs was also supported by the fact that investment-arbitration 
case law had not always been consistent in regard to: 
(i) interaction between measures interfering with contractual 
rights and violation of BITs; (ii) whether investors� legitimate 
expectations protected by FET138 provisions overlap those 
protected by stabilization clauses; and (iii) whether treaty-based 
�umbrella clauses� are useful when it comes to enforcing 
stabilization clauses.139  In any event, for such a clause to be 
effective, the host-state (directly or indirectly) must be a 
signatory.  It is thought that the clause�s inclusion in a private 
agreement is �meaningless.�140  Most arbitration panels have 
considered that the inclusion of the clause must have some 
practical effect141: (i) in case of termination, it justifies awarding 
higher damages, and/or (ii) to preclude application of the 
legislation affecting changes to the contract unless otherwise 


136 �Umbrella clauses� presumably improve the scope of investors� protection 
by extending host-state obligations to those undertaken from outside a given 
international treaty. Thus, the host-state is not only bound by the BIT�s 
provisions, but also by any other obligation undertaken by the state in another 
instrument (e.g. contractual obligations).  
137 A BIT providing a �Most-Favored-Nation Treatment� clause means that 
obligations undertaken by the host-state in other BITs can also be invoked by 
investors protected by the former. 
138 Fair and Equitable Treatment (FET). 
139 Lucy Reed, Stabilization Clauses in the Investment Treaty Era? Yes, No, 
Maybe. ICDR/AIPN Conference: Dispute Resolution in the Oil & Gas Business. 
April 2010. Houston, Texas.  
140 Muthucumaraswamy Sornarajah, The Settlement of Foreign Investment 
Disputes, in FOREIGN INV. DISPUTES. CASES, MATERIALS & COMMENTARY 289 (Kluwer 
Law International 2000).   
141 Id.   
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intended by the legislation itself, in which case a compensation 
must be triggered.  


In some cases, stabilization clauses seemed to be missed as 
being invaluable in disputes where investment-arbitral panels 
dismissed claims. This happens even when measures taken by the 
host-state interfered with contractual rights or when tax policies 
created economic problems. Panels rejected claimants� depiction 
of such measures as �tantamount to expropriation.�142  In Waste 
Management (II) (Mexico prevailed),143 an ICSID tribunal 
considered that treaty protection against expropriation is not, in 
general, applicable for seeking compensation against governmental 
interference in contractual rights.  Additionally, the ICSID tribunal 
considered that investors can seek redress under contractual 
mechanisms available to them.  A similar stance was taken in 
Consortium,144 Morocco prevailed, Impreglio145 (Pakistan prevailed) 
and Vannessa (Venezuela prevailed).146  In Encana (Ecuador 
prevailed),147 the majority of the arbitral panel considered that 
tax policies per se did not amount to an actual and effective 
repudiation of �legal rights.�  


142 On the other hand, in the seminal case of Metalclad v. Mexico, ICSID Case No. 
ARB (AF)97/1. Award ¶103 (Aug. 30, 2000), the arbitral panel considered that 
interferences with contractual rights were in violation of the treaty-
expropriation clause (indirect expropriation), and Mexico was found liable, as 
was the case in Occidental v. Ecuador (Oxy II, ICSID Case No. ARB/06/11/, 
Award ¶ 455, 2012).  
143 Waste Management (II) v. Mexico, ICSID Case No. ARB(AF)00/03. Award 
¶174 (April 30, 2004).  
144 Consortium RFCC v. Morocco, ICSID Case No. ARB/00/6. Award ¶ 5 (Dec. 22, 
2003). The award also asserted that �[a] breach of the substantive provisions 
of a bilateral investment treaty can certainly result from a breach of Contract, 
without a possible breach of the Contract constituting, ipso jure and of itself, a 
breach of the Treaty� Id. at ¶ 48. Similarly, in Joy Machinery Limited v. Egypt, 
ICSID Case No. ARB/03/11. Award on jurisdiction ¶ 72 and ¶82 (Aug. 6, 2004), 
the tribunal stated that �[a] basic general distinction can be made between 
commercial aspects of a dispute and other aspects involving the existence of 
some forms of State interference with the operations of the contract involved.�  
145 Impreglio Spa v. Pakistan, ICSID Case No. ARB/03/3. Award on jurisdiction 
¶ 260 (April 22, 2005).  
146 Vannessa Ventures Ltd. v. Venezuela, ICSID Case No. ARB(AF)/04/6. Award 
¶ 209 (Jan. 16, 2013).  
147 Encana v. Ecuador, LCIA Case UN 3481. Award ¶195 (Feb. 3, 2006). 
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In other cases, such as in Occidental (�Oxy II�),148 Ecuador was 
found liable of �tantamount to expropriation�149 by employing 
administrative sanctions against the investor, and for violation of 
FET150 when the state imposed a �contractual remedy� without 
observing the proportionality151 envisaged by the FET.152


Conversely, in Parkerings (Lithuania prevailed),153 the panel 
considered that an expectation is legitimate if investors received 
either an explicit promise or guaranty (e.g., stabilization clause) 
from the host-state, or an implicit one in the sense that the host-
state made assurances or representation that investors took into 
account in making the investment in the first place.154 Moreover, 
in cases where neither assurances nor representations were 
made, the circumstances surrounding the conclusion of the 
agreement are decisive for determining whether the expectation 
was legitimate. In the same vein, in ConocoPhillips (against 


148 Occidental v. Ecuador, ICSID Case No. ARB/06/11/. Award ¶ 455, (Nov. 2, 
2015).  
149 According to Hasan Sahin, �It is currently the case that the most hazardous 
political risk is indirect expropriation.�  (Hasan Sahin, Political Risk in Energy-
Related Investment Disputes, 11 WORLD ARB, & MED. REV. 380 (2018). 
150 In CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8. 
Award ¶ 276 (May 12, 2005), the tribunal asserted that FET is �inseparable 
from stability and predictability.� 
151 In CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8. 
Award ¶ 290 (May 29, 2019), the tribunal held �any measure that might 
involve arbitrariness or discrimination is in itself contrary to fair and equitable 
treatment. The standard is closely related to impairment: the management, 
operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of 
the investment must be impaired by the measures adopted.� 
152 Occidental v. Ecuador, ICSID Case No. ARB/06/11/. Award ¶ 422, ¶ 452 
(Nov. 2, 2015). 
153 Parkerings v. Lithuania, ICSID Case No. ARB/05/8, Award, ¶ 331 (Sep. 11, 
2007). 
154 Regarding changes in the legal framework, the same panel in Parkerings 
stated that �It is each State�s undeniable right and privilege to exercise its 
sovereign legislative power. A State has the right to enact, modify or cancel a 
law at its own discretion. Save for the existence of an agreement, in the form of 
a stabilization clause or otherwise, there is nothing objectionable about the 
amendment brought to the regulatory framework existing at the time an 
investor made its investment. As a matter of fact, any businessman or investor 
knows that laws will evolve over time. What is prohibited however is for a 
State to act unfairly, unreasonably or inequitably in the exercise of its 
legislative power.� Id. at ¶ 332.  
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Venezuela),155 the tribunal held that the state failed to meet its 
duty to negotiate in �good faith� the compensation for its 
takeovers of respondent�s assets on the basis of market value as 
required by the BIT.  Nevertheless, the same panel (by majority) 
rejected the allegation that fiscal measures taken by Venezuela 
(increasing both the tax income rate and the extraction tax rate) 
violated FET considerations, since claimants could not prove 
�undertakings� (i.e., guarantees or express stabilization provisions) 
made by the host-state.  


In ExxonMobil v. Venezuela,156 the tribunal considered that the 
state violates FET by imposing production and export 
curtailments contrary to �assurances� and �undertakings� made 
by Venezuela (i.e., Condition Nine of the Framework of Conditions 
and Clause 8 of the Association Agreement).  Nevertheless, given 
the facts of the case, the tribunal refused to accept that the change 
in extraction tax was a violation of FET.  Additionally, the tribunal 
refused to hear claims related to a similar increase of the income 
tax rate (34 percent to 50 percent) based on jurisdictional 
grounds.  Furthermore, in Mobil the tribunal considered that FET 
was not violated by either the expropriation of assets or the 
imposed �migration� process (from an Association Agreement to a 
so-called �Mixed Company� by Decree-Law 5200). Moreover, the 
tribunal found that both were conducted in a �lawful manner� but 
subject to market value according to the BIT, USD $1.6 billion. 
Later, an ICSID-appointed tribunal partially granted Venezuela�s 
petition for annulment for the portion of the previous award 
dealing with the assessment of compensation for the expropriation 
of the Cerro Negro Project.157  


 Regarding �umbrella clauses�158 prescribed in a given treaty, 
stabilization clauses are considered a potential tool for enforcing 


 
155 ConocoPhillips v. Venezuela, ICSID Case No. ARB/07/30, Award ¶349, ¶350 
(Oct. 9, 2014). 
156 [Exxon] Mobil v. Venezuela, ICSID case No. ARB/07/27, Award ¶ 248, ¶256- 
57, ¶275, ¶278, ¶299, ¶305- 6 (Oct. 9, 2014) (Claimants were awarded USD 
1,411.7 million and USD 179.3 million for expropriations and USD 9.04 million 
for curtailments, for a total of USD 1.6 billion).  
157 [Exxon] Mobil v. Venezuela, CSID case No. ARB/07/27, Decision on 
Annulment ¶164 and ¶189 (Mar. 9, 2017).  
158 Also called an �observance-of-undertakings� clause.  
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them. In CMS Gas,159 the tribunal considered that purely 
commercial aspects of a contract might not be protected by the 
BIT in some situations, but when government and public agencies 
interfere it is likely to be available.  Moreover, in cases where 
investors� rights are protected by stabilization clauses, treaty-
based �umbrella� provisions can also reinforce them;160 hence, 
breaches of stabilization clauses may also lead to violations of BITs, 
but this does not necessarily mean all kinds of breach of 
contract.161


 Likewise, in Pan American,162 the tribunal distinguished 
between the state as a merchant and the state as a sovereign by 
ruling that only when contracts can be characterized as 
�investment agreements� can treaty protection be extended to the 
claim in question by �umbrella clauses.�� Despite all this 
inconsistency and unpredictability created by investment-
arbitration tribunals as to how to assess claims based on 
�investment agreements� and �stabilization clauses,� it would 
seem that in absence of bilateral investment treaties in a given 
country, such as Ecuador, the former are the more plausible 
means to protect investors� legitimate expectations.  


B.  Ecuador�s Alternative to Its Lack of BITs  


As described before in this article, amid a new wave of 
economic and political reforms led by the administration of 
recently elected President Moreno, it seems that Ecuador is now 
leaning toward a more friendly �pro-business� and �pro-foreign 
investment� legal framework. 


159 CMS Gas Transmission Company v Argentina, ICSID Case No. ARB/01/8. 
Award ¶ 276 (May 12, 2005). 
160 �There are in particular two stabilization clauses contained in the License 
that have significant effect when it comes to the protection extended to them 
under the umbrella clause. The first is the obligation undertaken not to freeze 
the tariff regime or subject it to price controls. The second is the obligation not 
to alter the basic rules governing the License without TGN�s written consent.�  
Id. at ¶ 302.  
161 As described above, this does not mean that all breaches of contract lead to 
a cause of action under a given BIT, unless otherwise clearly stated and 
unambiguously expressed by the treaty. See SGS v. Pakistan, ICSID Case No. 
ARB/01/13/, Award ¶ 163, ¶ 165 and ¶ 173. 
162 Pan American Energy v. Argentina, ICSID Case No. ARB/03/13 and ICSID 
Case No. ARB/04/8, consolidated, Award ¶ 108, ¶ 114. 
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In June 2018, major media outlets highlighted that163 high-
ranked members of both the executive and legislative branches 
expressed their intention to pass an amendment to the 
constitution by allowing treaty-based arbitration to attract FDI.  
Furthermore, the National Assembly approved the filing of a 
motion for interpretation of the constitution before the 
Constitutional Court164 as to whether bilateral investment treaties 
are consistent or not with the general restriction prescribed in 
Article 422.165


According to the media, there was speculation that Ecuador 
might be seeking a return to the ICSID Convention and that the 
government would continue negotiating new BITs with 30 
countries.166  In August 2018, Ecuador�s National Assembly 
passed a few, but significant, amendments to the investment 
protection law; whereby new investors will receive tax incentives, 
features of the stock market�s regulation have been eased, and 
disputes arising out of contracts and investments exceeding USD 
$10 million may be settled by investment arbitration.  In spite of 
not reestablishing ICSID investment-arbitration as an available 
option, this reform provides a self-imposed mandate on Ecuador 
to agree upon arbitral clauses governed by the rules of ICC, 
UNCITRAL (ad hoc), and the InterAmerican Commission for 


 
163 CIAR GLOBAL, (2019), https://ciarglobal.com/corte-constitucional-de-
ecuador-analizara-la-validez-del-arbitraje-en-los-tbis/ (last visited Feb. 23, 
2020). 
164 This, despite the fact that the Ecuadorian Constitutional Court has decided 
this legal issue in the past (among other decisions, Dictamen No. 26-10-DTI-CC; 
BIT Finland-Ecuador rendered on July 29, 2010; Dictamen No. 20-10-DTI-CC; 
BIT UK-Ecuador and Dictamen No. 23-10-DTI-CC; BIT Germany-Ecuador all 
rendered on June 24, 2010). It seems that current political actors are seeking to 
reverse this approach. In the case of Venezuela, this hard-fought legal battle 
was settled by the landmark decision rendered by its Constitutional Chamber 
in October 2008 (Ruling No. 1541/2008) favoring the legality of treaty-based 
arbitration and Venezuela�s adoption of international treaties providing 
alternative dispute resolution mechanisms. 
165 Prohibición de acudir a arbitrajes internacionales será reformada, ECUAVISA


(June 26, 2018), http://www.ecuavisa.com/articulo/noticias/politica/394076-
prohibicion-acudir-arbitrajes-internacionales-sera-reformada (last visited Feb. 
23, 2020)..  
166 Ecuador gives go-ahead to arbitration in investment disputes (Aug. 21, 2018), 
https://globalarbitrationreview.com/article/1173443/ecuador-gives-go-ahead-
to-arbitration-of-investment-disputes (last visited Feb. 23, 2020).. 
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Commercial Arbitration. It is important to highlight that 
according to the wording in the newly-enacted statute, which 
uses the Spanish word �deberá� (which translates to �shall� or 
�must�),167 choosing between litigation and arbitration is not an 
alternative168 and, therefore, arbitration is the only valid option 
or settling investment-related disputes.  


Accordingly, based on the mandatory nature of the legal term 
chosen by the statute as mentioned above that provision must be 
deemed a �functional equivalent� to, or at least a variation of, a 
�unilateral offer� to opt for investment arbitration according to 
the accepted standards in the field of international arbitration 
and that is, by far, a nice way of snubbing Calvo�s doctrine.169  In 
fact, this Ecuadorian statute-based compulsory170 adoption of 
arbitral clauses must be applied regardless of consent-related 
external governmental procedures such as the attorney-general�s 
mandatory approval of public bidding processes.171  


Furthermore, this type of statute-based172 compulsory 
arbitration is a useful feature for explaining different sources of 


 
167 �Shall. - As used in statutes, contracts, or the like, this word is generally 
imperative or mandatory. In common or ordinary parlance, and in its ordinary 
signification, the term �shall� is a word of command, and one which has always, 
or which must be given a compulsory meaning; denoting obligation. The word 
in ordinary usage means �must� and is inconsistent with a concept of 
discretion.� Shall, BLACK�S LAW DICTIONARY (6th ed. 1990). 
168 One of two or more available possibilities.  
169 Christoph Schreuer, Calvo's Grandchildren: The Return of Local Remedies in 
Investment Arbitration, 4 LAW & PRAC. INT'L CTS. & TRIBUNALS (2005); Donald R. 
Shea, THE CALVO CLAUSE: A PROBLEM OF INTER-AMERICAN AND INTERNATIONAL LAW AND 


DIPLOMACY (University of Minnesota Press 1955); Jay L. Alexander & Devashish 
Krishan, Venezuelan Investment: Locating a Safehouse and Achieving a Reverse 
Calvo, 6 OGEL (2008). 
170 Peru is a good example of a jurisdiction where the government (in a broad 
sense), state-owned companies and any other agencies must comply with the 
statute-based compulsory duty to choose arbitration instead of litigation to 
settle disputes arising from procurement and construction contracts (Art. 53, 
Law 26850 for the Regulation of Governmental Procurements and Contracts).  
171 Article 190 of the Ecuadorian Constitution states, �In public bidding 
processes, legal arbitration shall be accepted after a favorable ruling by the 
Attorney-General�s Office, pursuant to the conditions provided in the law.� 
CONSTITUTION DE EDUACDOR 2008 Oct. 20, 2008, Art. 190 (Ecuador).  
172 According to the Organic Law for Productive Development, Investment 
Attraction, Employment Generation, Stability and Fiscal Balance (published by 
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investment arbitration (i.e., treaty-based investment arbitration 
and investment agreement arbitration claims), and also for 
drawing a distinction between, on the one hand, breach of 
investment agreements (including stabilization clauses), and, on the 
other hand, violation of both investment treaty provisions and 
international customary law. Moreover, Ecuador�s offer will awaken 
a new business interest in that country and will revisit a wide range 
of contractual-type provisions to protect investors� legitimate 
expectations by obliging the state and state-owned companies to 
enter into formal and unambiguous assurances and undertakings.173


This is relevant in the oil, gas, and mining sectors where risks of 
volatility and unpredictability are far more significant.  


Indeed, in order to attract foreign-investors� interest, Ecuador 
would enter into stabilization clauses, such as,  (i) those where 
the host-state or the state-owned company bears the fiscal risks 
(�allocation and exemption� clauses); (ii) freezing clauses 
whereby the applicable law is �frozen�174 (also called �stabilization 


 
Official Register, Year II-Nro. 309, August 21, 2018), (�) �2. Add following 
article 16 of Book II of the Organic Code of Production, Commerce and 
Investments, the following unnumbered articles: Art. (...) Investment contracts.- The 
Ecuadorian state must agree to national or international arbitration to resolve 
disputes generated through investment contracts, in accordance with the Law Art. 
(...) Arbitration.- For investment contracts that exceed ten million dollars of the 
United States of America, the State must agree national or international arbitration 
in law, in accordance with the law. In the case in which the State agrees 
international arbitration in law, the investment contract will make reference to the 
fact that any controversy resulting from the investment or the contract, its breach, 
resolution or nullity, will be resolved, at the claimant's election, by arbitration of 
compliance with, among others, the following rules in force at the time of 
enactment of this Law: (i) UNCITRAL Arbitration Rules - United Nations 
administered by the Permanent Court of Arbitration of The Hague (CPA); (ii) 
Arbitration Rules of the International Court of Arbitration of the International 
Chamber of Commerce based in Paris (ICC); or, (iii) Inter-American Commercial 
Arbitration Commission (IACAC). Emergency arbitration rules will not apply in 
any case.� 


173 Organic Law for Productive Development, Investment Attraction, 
Employment Generation, Stability and Fiscal Balance (published by Official 
Register, Year II- Nro. 309, August 21, 2018. 
174 �In other words, it prevents any new or changed laws from having a 
detrimental effect on the rights guaranteed in the investor-state contract.� C.E. 
Stewart (ed.), Commentary I.1 in Transnational Contracts (Oceana Publications, 
Inc. 1997). Cited by D. Bishop, J. Crawford, W. Reisman, Foreign Investment 
Disputes. Cases, Materials and Commentary. P. 293. Kluwer Law International. 
2005. 
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clause stricto sensu�)175; (iii) �intangibility clauses� which freeze 
contract terms; (iv) clauses that �contractualize� governing laws 
by repeating their provisions in the contract as an obligation of 
the host-state or the state-owned-company; (v) �renegotiation/ 
adaptation�176 clauses which provide contractual mechanisms to 
modify contracts in response to changes in the domestic legal 
framework or to face sudden economic variations; (vi) �mixed 
clauses� which combine features of more than one type of 
undertaking; and (vii) �good faith� clauses requiring both parties 
to perform the agreement in good faith and precluding unilateral 
modification or termination.177


 C.  Will Ecuador�s Offer Last?  


In order for Ecuador to secure its path to success in this new �pro-
business� approach, it has to overcome several challenges or must 
put other variables into play: (i) potential renewed political 
unrest generated by the recent arbitral award against Ecuador in 
connection with the Lago Agrio claim sought by Chevron (infra); 
(ii) political pressure by former Ecuadorian President Correa�s 
factionists against �pro-business� policies issued by current 
President Moreno; (iii) whether the Constitutional Court will 
reverse its �anti-investment-arbitration� approach and, hence, 
allow the adoption of new BITs; and (iv) the possibility or not that 
the National Assembly passes a constitutional amendment.  


At the time of writing, it is uncertain whether this new 
governmental trend (�pro-investment� and �treaty-based 
arbitration�), as described above, will last in the midst of the 
newly rendered award against Ecuador by a state-investor 
arbitral tribunal in connection to the infamous Lago Agrio 
(Chevron III) case.  The award Chevron III178 was rendered by an 
international arbitral tribunal administered by the PCA in The 
Hague, whereby Ecuador was found liable under the US-Ecuador 


 
175 Christopher T. Curtis, The Legal Security of Economic Development 
Agreements, 29 HARV. INT�L L.J. 317, (1998), cited by D. Bishop, J. Crawford, W. 
Reisman, Foreign Investment Disputes. Cases, Materials and Commentary P.295. 
Kluwer Law International. 2005.   
176 D. Bishop, J. Crawford, W. Reisman. Op. cit. 303.   
177 Curtis, supra note 176. 
178 PCA Case No. 2009-23, Aug 30, 2018. 
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Bilateral Investment Treaty.  This is the second investment 
dispute in connection with this particular case. Ecuador was 
previously found liable in Chevron II179 for the �undue delay� of 
the Ecuadorian courts in deciding seven pending court cases 
regarding the Lago Agrio dispute, and Ecuador had unsuccessfully 
sought a strategic inter-state arbitration before the same 
venue180, based on the interpretation of Article II (7) of the same 
BIT, subject to which the award in Chevron II had been rendered.  


This new investment arbitration setback is unlike any other 
before. It embodies one of the last phases of a dramatic and long-
drawn-out campaign of multiple battles fought in the almost 
legendary �war� between Ecuador and one of the iconic supermajors 
otherwise known as �Big Oil-Chevron Corporation.�  In fact, it is 
common to hear that this judicial saga �has it all� since a whole 
range of suits, claims, and even criminal indictments have been 
brought before domestic courts and international arbitral 
tribunals.  This case has become seminal in that it illustrates how 
one single complex dispute litigation can include the American 
�forum non conveniens� doctrine, claims under the Racketeer 
Influenced and Corrupt Organizations Act (�RICO�), enforceability 
of foreign decisions, two treaty-based arbitration claims (Chevron 
v. Ecuador), one inter-state investment arbitration claim, sought 
in Ecuador v. USA, collective litigation,181 corruption, violation of 
human rights, environmental issues, cross-border litigation, and 
third-party funding.  


Moreover, this infamous case will also be known for including 
both the violation of investment treaties through �denial of 
justice� attributed to the judicial branch182 of a given host state 


 
179 Award rendered on August 31, 2011, PCA Case No. 34877. 
180 PCA Case No. 2012-5, Ecuador v. USA. 
181 Manuel A. Gomez, The Global Chase: Seeking the Recognition and 
Enforcement of the Lago Agrio Judgment Outside of Ecuador, STAN. J. COMPLEX 


LITIG. 1, 429 (2012); Manuel A. Gomez, The Sour Battle in Lago Agrio and 
beyond: The Metamorphosis of Transnational Litigation and the Protection of 
Collective Rights in Ecuador, U. MIAMI INTER-AM L. REV. 46, 153 (2014). 
182 Here it is important to highlight that this award joins a group of recent 
investment-arbitration claims before the ICSID arising out judicial decisions 
rendered by the judicial branch of a given host-state. Some of these cases are: 
(i) Flughafen Zurich A.G. y Gestion e Ingenieria IDC S.A. v. Venezuela, ICSID 
Case No. ARB/10/19, Award, ¶ 708 & ¶ 721 (Nov. 18, 2014) (claimants were 
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and the violation of �international public policy,� as it was ruled in 
the award under comment.183  As if the above were not sufficient, 
according to the Ecuadorian legislation, any authorities involved 
in the facts that came to light in this endless judicial saga are 
subject to liability to be sought by the current Attorney-General 
who will be instructed by the sitting executive branch. 


To conclude, we expect that this new adverse award in the 
Chevron case, unlike what happened in the wake of Oxy II, which 
triggered Ecuador�s �anti-arbitration� sentiment, will not restrain 
the country from moving forward in this promising direction.  
However, despite the promising �pro-investor� willingness 
displayed by the new administration of President Moreno its 
policies have brought widespread leftist criticism from former 
President Correa�s supporters who are still thought to be a very 
influential faction on the political scene.  Just recently, as has 
occurred before elsewhere in the region, Moreno�s �pro-business� 
policies have been labeled �neoliberal� and �pro-imperialistic� and 
the President himself has even been portrayed as �traitor� by 
Correa�s factionists.184  Another fundamental challenge will be the 


awarded almost USD 20 million plus costs. The dispute arose out a concession 
of airport facilities but, interestingly, the arbitral panel found Venezuela liable 
for �denial of justice� for two decisions rendered by its Supreme Tribunal of 
Justice (Constitutional Chamber); (ii) Infinito Gold Ltd v. Costa Rica, ICSID Case 
No. ARB/14/5, pending, (Apr. 4, 2013) (Claimants seek compensation for the 
revocation of mining concession rights. Rulings rendered by the Costa Rican 
Supreme Court (Constitutional Chamber) and other domestic courts are 
relevant on the merits); (iii) four investment-arbitration claims that have been 
filed against Colombia arising from rulings by its Constitutional Court whereby 
exceptions to ban mining activities have been revoked or on whether the prior 
consultation of indigenous groups proceeds (Eco Oro v. Colombia, ICSID Case 
No. ARB/16/41; Red Eagle Exploration v. Colombia, ICSID Case No. 
ARB/18/12; Galway Gold Inc. v. Colombia, ICSID Case No. ARB/18/13; Cosigo 
Resources, Tobi Mining v. Colombia, UNCITRAL); (iv) An American 
pharmaceutical company filed a claim before the PCA (Case No. 2012-10, 
Merck, Sharp & Dohme v. Ecuador) against Ecuador (BIT US-Ecuador) for the 
litigation created by a failed acquisition transaction between the former and a 
local enterprise for the acquisition of its manufacturing plant in Ecuador. 
Ecuador is liable supposedly for the unfair treatment of its courts. 
183 Chevron v. Ecuador, PCA Case No. 2009-23, Second Partial Award on Track 
II (Aug. 30, 2018). 
184 Ana María Cañizares, Marcha en apoyo al expresidente Correa en Ecuador y 
en Rechazo a Moreno, CNN ESPANOL, (Sep. 12, 2018) https://cnnespanol.cnn. 
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role assumed by the Constitutional Court and the National 
Assembly, as explained above.  


V.  CONCLUSIONS 
 


Both the Ecuadorian CAITISA Report and the research 
conducted by Eberhardt and Olivet,185 albeit ideologically driven, 
are well-documented research-type stands against the flaws of 
the current status quo in investment dispute resolution.  However, 
they overlook objective evidence that countries, such as Ecuador 
and Venezuela (the latter to a greater measure), became cold-
blooded �repeat players� who, after having expropriated, 
confiscated, discriminated against, and treated legitimate 
investors (both foreign and locals) unfairly, obtained benefits 
from the complexity and flaws of the investment arbitration 
system by retaining sophisticated American and international law 
firms, prevailing in many cases, and, even in proceedings where 
they were found liable, awarding investors a pittance compared 
with the real value of the assets and rights taken or usurped.  
Worse still, in cases where claimants have prevailed, abused 
investors must also embark on litigation marathons to enforce 
arbitral awards and seize some assets of these governments�if 
they are lucky. Furthermore, seen from the economic perspective, 
the macro-economic performance of these nations is prone to fail 
in the aftermath of the implementation of the aggressive 
measures that led to the investment-arbitration claims in the first 
place (the Venezuelan case speaks for itself) or else new 
administrations (viz. Ecuador) tend to reverse them when 
realizing their damaging impact on the economy.  


Accordingly, evidence proving that investment arbitration is a 
level (albeit imperfect) playing field is neglected by those reports. 
Ecuador has successfully adapted to the adversarial system 
embodied in investment-arbitration before the ICSID, the PCA, 
and other venues elsewhere. The Ecuadorian strategy has several 
distinctive features and behaviors such as the fact that it has been 


com/video/ecuador-marcha-apoyo-expresidente-rafael-correa-contra-lenin-
moreno-live-ana-maria-canizares (last visited Feb. 23, 2020). 
185 PIA EBERHARDT & CECILIA OLIVET, PROFITING FROM INJUSTICE: HOW LAW FIRMS,
ARBITRATORS AND FINANCIERS ARE FUELING AN INVESTMENT ARBITRATION BOOM (Helen 
Burley ed. 2012).  
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using strong tools and compelling resources among them the 
retaining of top American and international law to prepare its 
defense according to the procedural rules, case law and 
persuasive arguments, all within the investment arbitration 
system.  


Consequently, and contrary to the general assumption, 
Ecuador�s being depicted as an �underdog� and a �vulnerable� 
respondent does not reflect the nation�s active role as a repeat 
player in the arena of investment dispute resolution.  The CAITISA 
Report fails to assess the strategic appointment of arbitrators by 
Ecuador and other repeat players like Venezuela, nor does it 
analyze the pro-active role of the nation in dealing with the wave 
of investment-arbitration claims.  UNASUR�s proposal, led by 
Ecuador, to create a venue to settle investment claims is difficult 
and challenging for multiple reasons. Sensitive subject matters 
such as health, environment, education, and energy are excluded 
from settlement by arbitration unless member-states expressly 
agree to include them. Draft Rules also contain a provision 
allowing member-states to require the exhaustion of local 
remedies as a precondition for submitting the dispute to 
arbitration, which is, per se a classical Calvo-doctrine premise.  
These signs certainly take the shine off the proposal for 
prospective investors, leading us to predict that its impact will be 
ineffective.  


A few, but significant, amendments to Ecuador�s investment 
protection law were passed recently providing that new investors 
will receive tax incentives, certain features of the stock market 
regulations are eased, and disputes arising from contracts and 
investments exceeding USD 10 million may be settled by 
investment arbitration. This is a promising step towards 
attracting the attention of prospective investors, international 
funders and stakeholders alike, and should put Ecuador back on 
the track of promoting and protecting FDI.  This reform provides 
a self-imposed mandate on Ecuador to agree upon arbitral clauses 
governed by the rules of the ICC, UNCITRAL (ad hoc) and the 
IACAC.  The strong wording used by the newly enacted statute, 
which practically orders arbitration rather than domestic 
litigation, leads one to consider it as the only valid option for 
settling investment-agreement disputes from here on in Ecuador.  
Until Ecuador re-embarks on an effective process of adoption of 
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new BITs, investment agreements containing stabilization 
clauses, undertakings and assurances seem to be the more 
plausible means of protecting investors� legitimate expectations. 


Therefore, based on the mandatory nature of the legal terms 
chosen by the reform, new legal provisions must be deemed 
�functional equivalents� (or at least variations) of a �unilateral 
offer� of investment arbitration according to the accepted 
standards in the field of international arbitration and that goes a 
long way towards snubbing the Calvo doctrine. This statute-based 
compulsory adoption of arbitral clauses must be applied 
regardless of consent-related external governmental approvals 
such as that of the Attorney-General, required for public bidding 
processes.  Broad, positive, and lasting results from these 
promising new Ecuadorian reforms will have to overcome some 
serious challenges: (i) potential political unrest generated by a 
recent arbitral award (Chevron III) against Ecuador in the 
litigation headache of Lago Agrio; (ii) political pressure by the far-
left factions loyal to former President Correa; (iii) the question as 
to whether the Constitutional Court will reverse its �anti-
investment-arbitration� approach, thus, unblocking the adoption 
of new BITs; and/or (iv) the possibility of a constitutional 
amendment being passed by the National Assembly to revisit 
Constitution Article 422. 
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Employment Discrimination 

Professor Kerri L. Stone 

Florida International University College of Law 

Spring 2022 

FIU Online Live Format--Class links and information will be in Canvas.

Wednesdays and Thursdays, 9:00-10:15 p.m., on ZOOM, But only Wednesdays are required and Thursday office hours may be watched at your convenience. No ebooks are permitted for this course 

 

 

	 This class will meet remote synchronously every Wednesday, at which time, your reading for the week will be due. On Thursdays, you will have due by 8:30 am in the Canvas chat a paragraph that addresses a question to be answered for the week. At 9:00 on Thursdays, I will have “recorded office hours,” at which time I will review the paragraphs, commenting on them aloud, lecture a bit, and answer questions that anyone who chooses to show up may have. You may either attend these live or watch the recordings at your convenience (hence, the asynchronous portion of the class), but you are responsible for viewing the Thursday sessions one way or another.

 

About Employment Discrimination 

 

Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation, and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus primarily on several pieces of federal legislation that regulate status-based employment discrimination: Title VII of the Civil Rights Act of 1964 (race, color, sex, religion, national origin); the ADEA (age); and the ADA (disability); and the jurisprudence that construes and applies them. 

 

 You should always feel free to speak with me about things going on in class or in law school generally. I invite and encourage you to send me any comments or questions you have concerning the assigned reading or a class.   

				 



 

Casebook and Supplement (print books only, please)

 

Estreicher and Harper's Cases and Materials on Employment Discrimination, 5th ed.  

Samuel Estreicher, Michael C. Harper, Elizabeth C. Tippet 

  

Estreicher and Harper's Statutory Supplement to Cases and Materials on Employment Discrimination and Employment Law, 5th ed. 

 

 

Welcome to class. I look forward to meeting each of you. Please consider the following excerpt from an essay by Vicki Schultz. If you have already taken Employment Law or Labor Law, you may have already have read this piece. Please read it again. 

 

Rosabeth Moss Kanter opens her classic book, Men and Women of the Corporation, by noting:

The most distinguished advocate and the most distinguished critic of modern capitalism were in agreement on one essential point: the job makes the person. Adam Smith and Karl Marx both recognized the extent to which people's attitudes and behaviors take shape out of the experiences they have in their work.

Kanter shows, in brilliant detail, how jobs create people. In her account, people adapt their actions--indeed, even their hopes and dreams and values--to function as well as possible within the parameters established by their work roles. There is the manager whose need for trust in an organization that cannot eliminate uncertainty leads him to hire others just like him; yet exercising such social conformity in the selection process undermines the very idea of a meritocracy on which the corporation and the manager's own legitimacy is founded. There is the secretary whose higher-ups reward her for loyalty and “love” rather than performance; yet, exhibiting the very traits and behaviors expected of such a loyal subject--timidity, emotionality, parochialism, and praise addiction--undermines the secretary's perceived professionalism and, hence, her ability to move upward within the organization.

The process of adapting ourselves to our work roles does not stop at the office door or factory gate. As human beings, we are not purely instrumental, and we cannot easily compartmentalize the selves we learn to become during working hours. In fact, most of us spend more time working than doing anything else. So, it should not be surprising that the strategies we use to succeed as workers become infused into our behavior, thoughts, feelings, and senses of ourselves--our very beings--with real spillover effects in our so-called “private” lives.

Consider one of my favorite films, The Remains of the Day. Anthony Hopkins plays Mr. Stevens, the head butler to an English nobleman, Lord Darlington. Mr. Stevens's tragedy is that he so faithfully adheres to the ethic of steadfast, loyal service to his master (and, he believes, his nation) that he cannot even question, let alone condemn, the lord's deepening collaboration with the Nazis--a collaboration which ultimately disgraces the estate. At the same time, Mr. Stevens's self-effacing, dignified service as a butler so suffuses his sense of self that he cannot bring himself to even feel, let alone express, his growing love for the house's headmistress. A great butler, he is caught in a dilemma of duty that tragically undermines his capacity to serve his master, or even his own heart, in a deeper, fuller way.

Although there is tragedy in this account of work's influence, there is also reason for hope. If people's lives can be constrained in negative ways by their conception of their occupational roles, they can also be reshaped along more empowering lines by changing work or the way it is structured or understood. The literature is filled with examples of people whose lives have been transformed in positive ways through their work. One powerful set of stories comes from women who entered the skilled trades in the 1970s, when affirmative action opened nontraditional careers to women for the first time. When these women were stuck in low-paying, dead-end jobs, they showed no real commitment to work. But when new lines of work opened up to them, many women aspired for the first time to take up jobs they had never previously dreamed of doing.Although many of the women took their new jobs out of financial need, the jobs quickly became more than a paycheck; the women felt they had come into their own at last. For many, the positive effects of their new work roles on their self-esteem permeated their identities, and they found the courage to change and grow in other aspects of their lives.

As these examples suggest, it is not only academics and filmmakers who have stressed how important our work is to our identity. Ordinary folks have said so in their own words, as Studs Terkel's marvelous oral history of working people confirms. As he notes in his introduction: “This book, being about work, is, by its very nature, about violence--to the spirit as well as to the body. . . . It is, above all (or beneath all), about daily humiliations.” Yet, work also provides a foundation for our dreams: “It is about a search, too, for daily meaning as well as daily bread, for recognition as well as cash, for astonishment rather than torpor; in short, for a sort of life rather than a Monday through Friday sort of dying.”

For better or worse, the people in Terkel's book--like people everywhere-- testify that work matters. Whether they feel beaten down by it, bored by it, or inspired by it, it affects who they are profoundly. They ask someone, “Who are you?,” and they answer, “I'm an autoworker,” or “a nurse.” Most fundamentally, they define ourselves in terms of the work they do for a living.

--

Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 1881, 1890 -1892 (2000).

 

Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus primarily on several pieces of federal legislation that regulate status-based employment discrimination: Title VII of the Civil Rights Act of 1964 (race, color, sex, religion, national origin), the ADEA (age), and the ADA (disability), as well as the jurisprudence that construes and applies them. 

 

Please familiarize yourself with the basic dictates of these statutes in your Supplement prior to the first class.

 

Assignments for the First Week: (Classes 1 & 2): You are responsible for consulting the Statutory Supplement when assigned pages in the main text make reference to legislation or regulations. I will be assuming your detailed knowledge of relevant legislation, regulations, etc.

1. Please read The Id, the Ego, and Equal Protection in the 21st Century: Building Upon Charles Lawrence’s Vision to Mount a Contemporary Challenge to the Intent Doctrine, by Eva Paterson, Kimberly Thomas Rapp, Sara Jackson, which may be found at 40 Conn. L. Rev. 1175. Please think about whether you have witnessed or experienced discrimination in an employment or other setting. Be prepared to discuss the article in detail and to ground your discussion in your understanding of the assigned material.

2. Please read your casebook pp. 1-62 (you may skim the Notes and Questions)
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Climate Change Law

Spring 2022

Ansah

Ext. 8004

tansah@fiu.edu



FIRST WEEK ASSIGNMENT



Text:



Wold, Hunter, Powers, Climate Change and the Law, 2nd Edition (Lexis, 2013).





Please read pages 1-37 for the first class.
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		Office of the State Attorney


Fourth Judicial Circuit of Florida


www.sao4th.com
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		311 West Monroe Street

Jacksonville, Florida  32202-4242

Tel:  (904) 255-2500





		

		MELISSA W. NELSON

		



		

		STATE ATTORNEY

		



		

		

		





Confidentiality Agreement between Fourth Judicial Circuit State Attorney’s Office Conviction Integrity Review and Florida International University College of Law Students.  

WHEREAS, the State Attorney's Office, Fourth Judicial Circuit, is a criminal justice agency; and


WHEREAS, the investigations conducted by the State Attorney’s Office can be of a confidential and sensitive nature; and


WHEREAS, the State Attorney’s Office has an interest in protecting the privacy and personal information related to and concerning victims of crimes, victim’s families, and witnesses; and  

WHEREAS, the Florida International University College of Law students enrolled in the 2022 spring term class taught by Professor Karen Gotttlieb have agreed to assist the State Attorney’s Office Conviction Integrity Review (CIR) during the 2022 spring term; 

THEREFORE, the parties agree as follows:


1. All material available to the students from the CIR will be treated as confidential;


2. Students will not:


· Download any of the CIR provided material onto any electronic device for personal use;


· Disseminate any of the CIR provided material to anyone not enrolled in Professor Gottlieb’s 2020 summer class;


· Screen shot or otherwise copy any of the photographs or documents provided by the CIR for use outside of class;

· Discuss the facts of a particular case with anyone not enrolled in Professor Gottlieb’s class without the prior approval of Professor Gottlieb or the CIR.  


3. Any student violating this agreement will no longer be allowed to participate in the review or reinvestigation of a CIR case. 


4. A violation of this agreement will be considered serious, and may result in reporting to the Florida Board of Bar Examiners and/or further action by the CIR.

5. All students are expected to report a confidentiality violation to Professor Gottlieb or the CIR director.


IN WITNESS WHEREOF, the below signed parties have caused this Agreement to be executed, effective on the date signed for the duration of the FIU College of Law 2022 spring term, or until cancelled by the CIR.  By signing this agreement all parties acknowledge having read the agreement and agree to the terms and conditions set forth herein.

State Attorney’s Office





Fourth Judicial Circuit

__________________________



__________________________________

Shelley L. Thibodeau
    



Student signature

Director, Conviction Integrity Review









__________________________________









Print name

__________________________



___________________________________


Date






Date
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CIR Review/Investigation Checklist:

Name of Petitioner:  ___________________________________________________________

Date Petition reviewed and by whom:  ____________________________________________

Phase I:  Review of Petition and claims made by petitioner

Does the petition facially meet the CIR investigation requirements?

_____	Review should move to Phase II: (please check all that apply)

	_____  Claim of actual innocence

	Some plausible mechanism to support the claim:

_____  Claim of alibi

		_____	Claim of faulty forensic evidence:  ____________________________

		_____	Claim of eyewitness misidentification

		_____	Claim of false confession

		_____	Claim of Brady violation or other government misconduct

		_____	Incentivized informant

		_____	Other information 

_____	Review denied: (please check all that apply)

_____	No claim of actual innocence

_____	Petition should be mailed back to petitioner for more information

_____	Excessive sentence allegations

_____	No evidence not previously presented to finder of fact

_____	No independent evidence to corroborate allegations

_____	Not enough information provided

	_____	Direct appeal pending or post-conviction motion pending

Notes:  

Phase II:  Preliminary Investigation

What evidence would corroborate the claim? ______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

A.  Review of:

__x__	Trial transcript:  date reviewed and any notes: ________________________________________________________________________

	_____	Post-conviction motions:  date reviewed and notes:			________________________________________________________________________

	_____	Appellate,  initial brief		__________________________________________

	_____	Appellate, answer	________________________________________________

	_____	Appellate, reply	________________________________________________



____	The arguments being made currently were previously made at trial.  If so, should the petition be denied?

B. There are innocence claims which should be further investigated:

_____	Reviewed SAO file: (please check all documents reviewed, make relevant notes in clio)

_____	Discovery notice	______________________________________________

_____	Arrest and Booking report	________________________________________

_____	General offense report	________________________________________

_____	Supplemental reports		________________________________________

_____	Property storage card, date:	________________________________________

_____	Witness list, date:	______________________________________________

_____	Witness statements:	______________________________________________

_____	CAD report		______________________________________________

_____	Audio/Video, date:	______________________________________________

_____	911 calls		______________________________________________

_____	Surveillance video		________________________________________

_____	Interview recordings		________________________________________

_____	Controlled call			________________________________________

_____	Jail calls	____________________________________________________

_____	Other documents	______________________________________________

_____	FDLE submissions and results	________________________________________

_____	DNA	__________________________________________________________

_____	Ballistics	____________________________________________________

_____	Firearm	____________________________________________________

_____	Fingerprint	____________________________________________________

_____	Drug report	____________________________________________________

_____	Other	__________________________________________________________

_____	Computer forensics	______________________________________________

_____	Cellphone data	______________________________________________

_____	Cellphone tower	_______________________________________________

_____	Computer analysis	_______________________________________________

_____	Office notes, date	_______________________________________________

_____	Crime scene photos	_______________________________________________

_____	Autopsy report and photos	_________________________________________

_____	Transcripts:	

	_____	Sworn Statements	_______________________________________________

	_______________________________________________________________________

	_____	Depositions	_____________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_____	Jail Recordings		_______________________________________________

	_______________________________________________________________________

	_____	Audio Recordings	_______________________________________________

	_______________________________________________________________________

	_____	Other	___________________________________________________________

	_______________________________________________________________________

	_____	Hearings	_____________________________________________________

	_______________________________________________________________________

	_____	Motions in Limine	_______________________________________________

	_______________________________________________________________________

	_____	Expert witnesses	_______________________________________________

	_______________________________________________________________________

_______________________________________________________________________



_____	Having reviewed all the documents is there a basis to continue the investigation?

	_______________________________________________________________________

	_______________________________________________________________________




Phase III:  New information

_____	Request law enforcement file, date:  _________________________________________

_____	Witness interviews conducted by the CIR:

	_____	_________________________________________________________________

	_____	_________________________________________________________________

	_____	_________________________________________________________________

_____	Physical Evidence Review

	_____	Evidence location

	_____	Submit for processing?

_____	New items to be submitted	_______________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

_____	Forensic Reconstruction

	_____	Computer modeling

	_____	Experimentation

_____	Wound Dynamics

_____	Corroboration/Refutation of witness statements

_____	Polygraph?  ______________________________________________________________

_____	Notify victim or victim’s family?

	Yes 	No, why not?  ______________________________________________________

_____	Written or oral  ___________________________________________________________

_____	Notify prior prosecutor who handled case?

	Yes	No, why not?  ______________________________________________________

_____	Notes:	__________________________________________________________________

Phase IV:  Outcome of Investigation

Recommendation:  _____________________________________________________________________________



Victim, or family, notification:  _____________________________________________________________________________

Petitioner or attorney notification:  _____________________________________________________________________________

Report to IAB, date:  _____________________________________________________________________________

Report to SA:  _____________________________________________________________________________
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