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COLLEGE OF LAW

SPRING 2021

JD

FIRST WEEK ASSIGNMENTS





Note:  Any issues opening any of the attachments, please email payor@fiu.edu






JRM 6010 U20- Contracts & Business Law       	
Professor Frederick Perry

First Week Assignment 

Intro Week 1: 

Introduce yourself to the course.  Ensure that you have read the chapters and other readings (if required)  
[bookmark: _Hlk519782543]Read Chapter 1 in textbook. Read “Global economy hit by deepest recession in 80 years despite massive stimulus measures”, World Bank Blogs; “Don’t Let Great Powers Carve Up the World,” Foreign Affairs.

JRM 6070 U20- Regulation Health Ins 
Professor Miriam Weismann

First Week Assignment

*READ THE SYLLABUS. AND REVIEW Modules on Canvas 

Introduction: Healthcare Regulation, Market Structure and Economics
	
History of Health Insurance in the U.S. and Basic Principles

Topics:  Introduction to basic health insurance regulation; definition of healthcare terms; the history of health insurance in the U.S.; the difference between healthcare reform and health insurance reform
Assignments:
text: Morrisey: Ch. 1 

canvas: 
PowerPoint
Definitions guide
Harvard Business Review (HBR): U.S. Commercial Health Insurance Industry
Article:  Employment and Health Benefits








JRM 6083 U20- Con & Comm Lending 
Professor Arun Upadhyay

First Week Assignment

WEEK 1- Introduction and Course Overview 
· Basics of Consumer and Commercial Lending
· Understanding basic models: Credit scores


JRM 6091 U20- Intro to Reg Compliance 
Professor Alexander Fortich

First Week Assignment

· Class Introduction
· Websites
· Administrative Law
· Chapter 1 – Introduction to Administrative Law


LAW 5100 U01- Criminal Law 
Professor Eric Carpenter 

First Week Assignment 
Jan. 13: Go to the Syllabus. that is in Canvas and do units 1 and 2. All supplemental materials are in canvas.
 Jan. 14: Go to the Syllabus. and do unit 3.

LAW 5100 U02- Criminal Law 
Professor Eric Carpenter 

First Week Assignment
Jan. 11: Go to the Syllabus. that is in Canvas and do units 1 and 2. All supplemental materials are in Canvas.
 Jan. 12: Go to the Syllabus. and do unit 3.




LAW 5210 U01- Jurisprudence 
Professor Stanley Fish

First Week Assignment

The text is Jurisprudence: From Natural Law to Postmodernism, third edition. Wed. Jan 13, pp. 10, 16-24; Thursday, Jan 14, 29-40, 48-49, 53-55, 62-72.


LAW 5259 U01- Intro International & Comp Law 
Professor Jorge Esquirol 

First Week Assignment

INTERNATIONAL LAW, SEVENTH EDITION, Mark Weston Janis, Wolters Kluwer (2016).  
ISBN: 978-1-4548-6950-4    READ pp. 1-8

LAW 5259 U02- Intro International & Comp Law 
Professors Charles Jalloh 

First Week Assignment 

Please refer to the Syllabus..

LAW 5300 U01- Civil Procedure  
Professor Howard Wasserman 

First Week Assignment

Please refer to the Syllabus.


LAW 5300 U02- Civil Procedure 
Professor Manuel Gomez 

First Week Assignment

Please refer to the Syllabus.






LAW 5300 U10- Civil Procedure  
Professor Elizabeth Foley 

First Week Assignment 

Please refer to the Syllabus.

LAW 5400 U01- Property 
Professors Matthew Mirow 

First Week Assignment 

Please read and be ready to discuss pp. 3-35 in Dukeminier et al., Property, Concise Edition, 3rd edition (Wolters Kluwer, 2021).

LAW 5400 U02- Property 
Professor Eloisa Rodriguez-Dod 

First Week Assignment 

Bruce and Ely, MODERN PROPERTY LAW (6th ed., 2007) (ISBN # 0-314-16898-2 or 9780314168986) ("Casebook").

Week 1:

Property Law in Our Legal System – Pages 1-4 and Realty v. Personality & Wild Animals – Pages 143-149 
Found Property – Pages 149-161 and Bailments Pages 161-175

LAW 5400 U10- Property 
Professors Julia Osei-Tutu 

First Week Assignment 

Please refer to Syllabus.

LAW 5781 U01- Legal Reasoning 
Professors Louis Schulze Jr.  

First Week Assignment 

Forms of Legal Reasoning.
Topics Covered: (1) Course Introduction; (2) Rule-Based Legal Reasoning; (3) Analogy-
Based Legal Reasoning; (4) Policy-Based Legal Reasoning.

Assignments for Class:
(1) On Canvass, ensure that you are signed up for “Legal Reasoning,” and read the course Syllabus. in its entirety.
(2) You will receive directions from Themis on how to sign up for the Legal Reasoning webcourse. You must watch the assigned videos by Week Three, and I strongly recommend that you spread this out by starting now.
(3) Read: Handout “Forms of Legal Reasoning” posted on Canvas.
(4) Carefully read: State v. Nations (available on Canvas under “Modules”);
(5) Carefully read: People v. Lauria (available on Canvas under “Modules”);
(6) Attend class prepared to discuss these cases and how they relate to the forms of
legal reasoning.

LAW 5781 U10- Legal Reasoning 
Professor Norma Lorenzo

First Week Assignment 

Please refer to Syllabus.

LAW 5793 U01- Legal Skills & Values II 
Professor Erin Loeb 

First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 

Class 1:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

2. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)



Class 2:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

2. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.

LAW 5793 U02- Legal Skills & Values II 
Professor Ila Klion 

First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 

Class 1:

3. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

4. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

3. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

4. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.



LAW 5793 U03- Legal Skills & Values II 
Professor Rima Mullins 

First Week Assignment 

LSV II -- All sections 
Spring 2021


Assignments for the First Week 

Class 1:

5. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

6. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

5. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

6. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.










LAW 5793 U04- Legal Skills & Values II 
Professor Marci Ann Rosenthal 
First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 

Class 1:

7. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

8. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

7. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

8. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.











LAW 5793 U05- Legal Skills & Values II 
Professor Margaret Brenan Correoso 

First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 


Class 1:

9. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

10. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

9. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

10. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.










LAW 5793 U06- Legal Skills & Values II 
Professor Rosario Lozada 

First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 

Class 1:

11. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

12. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

11. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

12. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.


LAW 5793 U10- Legal Skills & Values II 
Professor Yordanka Delionado 

First Week Assignment 

LSV II -- All sections 
Spring 2021

Assignments for the First Week 

Class 1:

13. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

14. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

13. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

14. Carefully read the Comprehensive Course Syllabus. and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.


LAW 6010 U10- Sales 
Professor Michele Anglade 

First Week Assignment 

Read Assignment One and complete Problems 1.1 - 1.6 (pp. 1- 23). Please be sure to read and review relevant code sections referenced in the problems. 
 
The assignment is from the casebook for the course: Keating, Sales: A Systems Approach (7th ed.).  
 
In addition to the casebook, students will need a statutory supplement that includes:  
Uniform Commercial Code Articles 1 and 2 with Official Comments;
Magnuson-Moss Warranty Act;
Uniform Electronic Transactions Act; and
United Nations Convention on Contracts for the International Sale of Goods




LAW 6051 U10- Secured Transactions 
Professor Jorge Esquirol 

First Week Assignment

SECURED TRANSACTIONS IN PERSONAL PROPERTY, 10TH EDITION.  Warren and Walt, Foundation Press (2019). ISBN:978-1-68328-948-7 
READ pp. 1-13 and work out "Problems" contained in those pages.

LAW 6052 U01- Bankruptcy Law 
Professors Scott Norberg 

First Week Assignment 

Read pages 1-14 in the casebook, David G. Epstein, et al., Bankruptcy: Dealing with Financial Failure for Individuals and Businesses (5th ed. West Acad. Publishing 2020); the handouts regarding state debt collection law and secured transactions (to be posted on Canvas); and Uniform Fraudulent Transfer Act [UFTA] (located near the back of the statutory supplement, Charles J. Tabb, Bankruptcy Code, Rules and Official Forms, 2020 Law School Edition (West Acad. Publishing 2020)) §§ 2(a), 4, 5, 7(a)(1), 8(a).  In addition, view the video lectures on state debt collection law (also to be posted on Canvas).  Please come to the first class prepared to discuss the reading and with any questions you have about the handouts and video lectures on state debt collection law.
LAW 6060 RVC- Business Organizations 
Professor Jerry Markham 

First Week Assignment 

Read pages 1-55 of the casebook. I will thereafter seek to cover fifty-five pages for each day’s lecture (two modules) or 110 pages per week. 
LAW 6087 U10- International Banking 
Professor Rodolfo Pittaluga 

First Week Assignment 

	Class 1. This lesson will provide an introduction to the regulatory environment of International Banking and focus on what is the meaning of “banking”, “international banking”, and contemporary developments in the EU, after NAFTA, emerging regulatory regimes, and financial services regulations in a non-Western tradition. 


Reading assignment: Chapter 1 (pgs. 3 – 39) 


LAW 6106 U01- Death Penalty Clinic 
Professor Hannah Gorman 

First Week Assignment 

First week prep is up on Canvas.


LAW 6112 U10- Crim Pro Investigation 
Professor Joelle Moreno 

First Week Assignment 

Please refer to Syllabus.





LAW 6226 U01- Legal History 
Professors Matthew Mirow 

First Week Assignment 

Please read and be ready to discuss pp. 85-105 in Langbein, Lerner, and Smith, History of the Common Law: The Development of Anglo-American Legal Institutions (Aspen, 2009). 

LAW 6234 U01- Race and the Law 
Professor Michele Anglade 

First Week Assignment 

First-week assignments will be posted on the course Canvas page. 


LAW 6261 RVC- International Business Trans 
Professor Jerry Markham & Marsha Walker 

First Week Assignment 

Text: 
 Ralph H. Folsom, Michael P. Van Alstine, Michael Ramsey & Matthew P. Schaefer, International Business Transactions: A Problem-Oriented Coursebook (13th ed. 2019). ISBN  9781640202566.
 FIRST ASSIGNMENT: 
 Read pages 1-40 of the text. The class will thereafter proceed through the casebook at an anticipated rate of 40 pages per day. 

LAW 6264 U10- Immigration Law 
Professor Juan Gomez 

First Week Assignment 

Students will be contacted directly with information.

LAW 6302 U01- Federal Courts 
Professor Howard Wasserman 

First Week Assignment 

Please refer to the Syllabus.

LAW 6305 U01- Remedies 
Professor Ediberto Roman 

First Week Assignment 

No assignments.


LAW 6310 U01- ADR 
Professor Dennis Klein 

First Week Assignment

Everyone should read the attached article and prepare to discuss.








LAW 6313 U01- Negotiation 
Professor Manuel Gomez

First Week Assignment 

Please refer to Syllabus.


LAW 6330 U10- Evidence 
Professor Joelle Moreno 

First Week Assignment 

Please refer to Syllabus.






LAW 6340 U10- Conflicts of Law 
Professor Michael Valdes 

First Week Assignment 

Please refer to Syllabus.


LAW 6350 U01- Law & Procedure: US & Florida
Professors Jonathan Grossman, Raul Ruiz

First Week Assignment 

Week of 1/11/2021: Introduction 

Topics Covered: (1) Course Introduction 

Assignments for First Class: 
(1)	 Order your course book from Barbri using the following link: https://fs9.formsite.com/EWyeqA/uwj8o257gh/index.html 
(2)	 Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.” 
(3) 	Be ready to succeed on the bar exam! 



LAW 6350 U10- Law & Procedure: US & Florida
Professors Raul Ruiz, Jonathan Grossman

First Week Assignment


Week of 1/11/2021: Introduction 

Topics Covered: (1) Course Introduction 

Assignments for First Class: 
(1)	 Order your course book from Barbri using the following link: https://fs9.formsite.com/EWyeqA/uwj8o257gh/index.html 
(2)	 Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.” 
(3) 	Be ready to succeed on the bar exam! 


LAW 6361 U01- Pre-Trial Practice 
Professor Scott Fingerhut 

First Week Assignment 

Pretrial Practice
 
Tuesday, January 12, 2021 (FIRST LECTURE)
 
From our course text, Pretrial Advocacy, please read Chapter 1 (“The Pretrial Advocate’s World”).
 
From the Rules Regulating The Florida Bar, read the Preamble to Chapter 4 (“A Lawyer’s Responsibilities”).
 
Please also read the Preamble and Scope of the American Bar Association’s Model Rules of Professional Conduct.
 
Read as well, from the Trial Lawyers Section of The Florida Bar, their Creed of Professionalism, Preamble, and General Principles, all part of the Trial Lawyers Section’s Guidelines for Professional Conduct.
 
And finally, from In re: Aldo A. Pina, read pages 1-38 of this court order, as well as this lawyer's Bar disciplinary history, which you may access here.
 
Thursday, January 14, 2021 (SECOND LECTURE)
 
From our course text, carefully read through the entire case files (civil and criminal; downloadable in full or part-by-part) and review all supplemental materials.  TO ACCESS THESE MATERIALS:  First, click here.  Then, click on "Access For Others."  Then, click on "Pretrial."  Then, click on our Pretrial text (Fifth Edition).  Then type in (do not cut-and-paste) the following password: PreTrOtKD$.  Here is where you will find our Case Files, Exemplary Forms, Movies, and Additional Materials. 

Also, please review the legal services offered as per these websites:

https://ravellaw.com
https://premonition.ai
https://lexmachina.com
https://argopoint.com
 
~   ~   ~
 
Notes: In this class, which shall be fully remote, laptops are permitted solely for the purpose of engaging in our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covered in lecture.  In addition, absent express permission by the professor, students are expected to have their video camera "on."  Suitable virtual backgrounds are permitted.  The remainder of Zoom etiquette will be discussed in our first class meeting together.


LAW 6363 U01, U02, U03, U10, U11, U12- Trial Advocacy 
Professors Scott Fingerhut, Abbe Logan, Ari Goldberg, Abraham Laeser, Bernardo Pastor, Anthony Hevia

First Week Assignment 

Trial Advocacy
 
Monday, Tuesday, and Wednesday, January 11-13, 2021 (FIRST PRACTICE SECTIONS)
 
Students will be given an “Introduction to the Courtroom” by their practice section coach.
 
No advance preparation is required.
 
All materials will be provided in class. 
 
Dress for this and all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  If students have any questions about what "appropriate courtroom attire" means, please email me promptly (at fingerhut@fiu.edu).

Note: Traditionally, practice sessions, like class lecture, is a No Laptop learning environment.  However, because our class this semester will be fully remote, laptops are permitted, provided that only our class work is being tended to.  In addition, absent express permission by the professor, you are expected to have your video camera "on."  Suitable virtual backgrounds are permitted.  Also, while advocacy exercises shall be performed over the computer, students must not advocate by computer.  This means that each student's best efforts must be made to print out all materials studied and worked on, as shall be contained in their trial notebook (see below).  Assignments to be turned in to section coaches and the professor may be submitted electronically.
    
Wednesday, January 13, 2021 (FIRST LECTURE)
 
ALL STUDENTS must come to class prepared to stand and deliver (WITHOUT NOTES) a favorite/meaningful passage -- or portion thereof -- from any song, movie, poem, book, etc., and also be prepared to explain its personal significance.  The passage selected MUST be 10 seconds long.
 
To serve as your TRIAL NOTEBOOK for the semester, students MUST have a letter- or legal-sized (your preference) EXPANDING FILE POCKET (sample here), with to-be-labeled manila file folders placed within.  Prepare to amass roughly 12 inches of materials this term.
 
From our primary course text, Fundamental Trial Advocacy, please read CHAPTER 1 (“The Best Way to Learn Advocacy”), CHAPTER 2 (“Lawyers, Judges, & Juries”), and CHAPTER 3 (“Case Analysis”).
 
From our secondary course text, Florida Trial Objections, please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages covering Fla. Evid. Code ss. 90.402, 90.401, and 90.403. 
 
From the Rules Regulating The Florida Bar, please read from Chapter 4 (Rules of Professional Conduct) both the PREAMBLE (“A Lawyer’s Responsibilities”) and RULE 4-3 (“Advocate”).
 
Dress for this and all future class lectures is APPROPRIATE LAW SCHOOL ATTIRE.
 
Note: Class lecture, too, traditionally a No Laptop learning environment, must bend to the remote foundation of our endeavor.  As expressed above, absent express permission by the professor, you are expected to have your video camera "on."  Suitable virtual backgrounds are permitted.  The remainder of Zoom etiquette will be discussed in our first full class meeting together.
~   ~   ~

LAW 6403 U01- Florida Condo Law 
Professor Salvador Jurado Jr. 

First Week Assignment 

Topics, Readings, Simulations 

Class 1 Concept of Condominium and Homeowner Association Ownership, Planning and structuring of real estate developments using condominium and community associations. 

• Introduction 
• Common-law principles 
• Historical foundations 
• Florida Statute 718 and 720 
• Discuss the Governing Documents 
• Choosing project structure 
• Platting and building regulations 
• Warranty issues 
• Statutory regulations 
• Tiered associations 

Readings: 
Textbook chapter 1, pages 1-24 and 44-45 
Textbook chapter 3, pages 1-5, skim through 20-41, 44-49, 53-62 
Assignment: 
Familiarize yourself with the condominium association’s governing documents that will be provided to you in the first class. (“Governing Documents”) – Bring the Governing Documents to every class.

LAW 6425 U01- Construction Law 
Professor Larry Leiby 

First Week Assignment 

Assignment will be a class overview by reviewing the Syllabus.

LAW 6430 U01- Wills and Trusts 
Professor Claire C. Osborn-Wright 

First Week Assignment 

The initial assignment is as follows:
First Day:          Pages 3-18 (Donative Freedom, Probate Estates, and Nonprobate Assets)
Second Day:    Pages 19-20; 27-43 (Intestate Estates)

LAW 6471 U01- Environmental Law 
Professor Mario Loyola 

First Week Assignment 

1. Monday, January 11 – Introduction, Ch. I. part 1 (pp. 1-5)
2. Tuesday, January 12 – Economic perspectives, Ch. I part 2 (pp. 5-22)



LAW 6545 U01- Employment Law 
Professor Kerri Stone 

First Week Assignment 
 Welcome to class. I look forward to meeting each of you. Please consider the following excerpt from an essay by Vicki Schultz. If you have already taken Employment Discrimination or Labor Law, you may have already have read this piece. Please read it again. 
Rosabeth Moss Kanter opens her classic book, Men and Women of the Corporation, by noting:
The most distinguished advocate and the most distinguished critic of modern capitalism were in agreement on one essential point: the job makes the person. Adam Smith and Karl Marx both recognized the extent to which people's attitudes and behaviors take shape out of the experiences they have in their work.
Kanter shows, in brilliant detail, how jobs create people. In her account, people adapt their actions--indeed, even their hopes and dreams and values--to function as well as possible within the parameters established by their work roles. There is the manager whose need for trust in an organization that cannot eliminate uncertainty leads him to hire others just like him; yet exercising such social conformity in the selection process undermines the very idea of a meritocracy on which the corporation and the manager's own legitimacy is founded. There is the secretary whose higher-ups reward her for loyalty and “love” rather than performance; yet, exhibiting the very traits and behaviors expected of such a loyal subject--timidity, emotionality, parochialism, and praise addiction--undermines the secretary's perceived professionalism and, hence, her ability to move upward within the organization.
The process of adapting ourselves to our work roles does not stop at the office door or factory gate. As human beings, we are not purely instrumental, and we cannot easily compartmentalize the selves we learn to become during working hours. In fact, most of us spend more time working than doing anything else. So, it should not be surprising that the strategies we use to succeed as workers become infused into our behavior, thoughts, feelings, and senses of ourselves--our very beings--with real spillover effects in our so-called “private” lives.
Consider one of my favorite films, The Remains of the Day. Anthony Hopkins plays Mr. Stevens, the head butler to an English nobleman, Lord Darlington. Mr. Stevens's tragedy is that he so faithfully adheres to the ethic of steadfast, loyal service to his master (and, he believes, his nation) that he cannot even question, let alone condemn, the lord's deepening collaboration with the Nazis--a collaboration which ultimately disgraces the estate. At the same time, Mr. Stevens's self-effacing, dignified service as a butler so suffuses his sense of self that he cannot bring himself to even feel, let alone express, his growing love for the house's headmistress. A great butler, he is caught in a dilemma of duty that tragically undermines his capacity to serve his master, or even his own heart, in a deeper, fuller way.
Although there is tragedy in this account of work's influence, there is also reason for hope. If people's lives can be constrained in negative ways by their conception of their occupational roles, they can also be reshaped along more empowering lines by changing work or the way it is structured or understood. The literature is filled with examples of people whose lives have been transformed in positive ways through their work. One powerful set of stories comes from women who entered the skilled trades in the 1970s, when affirmative action opened nontraditional careers to women for the first time. When these women were stuck in low-paying, dead-end jobs, they showed no real commitment to work. But when new lines of work opened up to them, many women aspired for the first time to take up jobs they had never previously dreamed of doing.Although many of the women took their new jobs out of financial need, the jobs quickly became more than a paycheck; the women felt they had come into their own at last. For many, the positive effects of their new work roles on their self-esteem permeated their identities, and they found the courage to change and grow in other aspects of their lives.
As these examples suggest, it is not only academics and filmmakers who have stressed how important our work is to our identity. Ordinary folks have said so in their own words, as Studs Terkel's marvelous oral history of working people confirms. As he notes in his introduction: “This book, being about work, is, by its very nature, about violence--to the spirit as well as to the body. . . . It is, above all (or beneath all), about daily humiliations.” Yet, work also provides a foundation for our dreams: “It is about a search, too, for daily meaning as well as daily bread, for recognition as well as cash, for astonishment rather than torpor; in short, for a sort of life rather than a Monday through Friday sort of dying.”
For better or worse, the people in Terkel's book--like people everywhere-- testify that work matters. Whether they feel beaten down by it, bored by it, or inspired by it, it affects who they are profoundly. They ask someone, “Who are you?,” and they answer, “I'm an autoworker,” or “a nurse.” Most fundamentally, they define ourselves in terms of the work they do for a living.
--
Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 1881, 1890 -1892 (2000).
 
Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus on surveying the law of the workplace, addressing issues like workplace privacy, free speech in the workplace, whistleblowing, and employment discrimination.
 Assignments for the First Week: (Classes 1 & 2): You are responsible for consulting the Statutory Supplement when assigned pages in the main text make reference to legislation or regulations. I will be assuming your detailed knowledge of relevant legislation, regulations, etc.
1. Please read U.S.-BASED MULTINATIONAL EMPLOYERS AND THE SOCIAL CONTRACT OUTSIDE THE UNITED STATES, by Donald C. Dowling Jr., which may be found at 26 ABA J. Lab. & Emp. L. 77 . Please think about whether you have witnessed or experienced discrimination in an employment or other setting. Be prepared to discuss the article in detail and to ground your discussion in your understanding of the assigned material.
2. Please read your casebook pp. 1-38.

LAW 6550 U01- Antitrust 
Professor Hannibal Travis 
	
First Week Assignment 

1. Please read Digital Dominance, ISBN: 0190845112, pp 1-28, 241-49.
 
2. As you read, please consider the potential justifications for having laws regulating the size or power of companies, either individually or in associations.  What public policies should be controlling in framing such regulations: a level playing field for other producers in the same industry, low prices for the consumer, independence of smaller businesses from any one supplier or service provider, the history of or potential for political corruption, the danger of income inequality, the competitiveness and efficiency of the sector or the country, or other policies?  If there are other powerful and successful companies that provide the same service as one that is "dominant," is the dominance of the company less dangerous to the public?

3. Sign up for Canvas and access the Syllabus..


LAW 6576 U01- Trademarks and GI 
Professors Julia Osei-Tutu 

First Week Assignment

Please refer to the Syllabus.

LAW 6583 U01- Education Law 
Professor Isis Carbajal De Garcia 

First Week Assignment 

Please refer to the Syllabus.

LAW 6710 U10- Family Law 
Professor Cyra Choudhury 

First Week Assignment 

Week 1 
1. A: Watch the posted intro video: Read syllabus, intro to family law
2. S: CB:1-20—read Moore case and notes. 

LAW 6723 U10- Community Lawyering 
Professor Karin Batista 

First Week Assignment 

Students will be contacted directly with information.

LAW 6750 U10- Professional Responsibility 
Professor Phyllis Kotey 

First Week Assignment 

Chapter 1:  Introducing Professionalism and Legal Ethics
Chapter 2:  I.  Introduction; II.  Defining the Practice of Law





LAW 6760 U01- Accounting For Lawyers 
Professor Jerome Hesch 

First Week Assignment 

Per document below:



   
                     






LAW 6797 -  U01, U02, U03, U04, U10, U11, U13, U14- Legal Skills & Values III 
Professors David Walter, Geannina Burgos, Anika Hardmon, Christopher Kokoruda, 
Munizaga, Bridgette Thornton, Maggie Tsavares,

First Week Assignment 

(1) the LSV III courses for ALL MON/WED SECTIONS, 
(2) the LSV III courses for ALL TUES/THURS SECTIONS, and
(3) the LSV III courses for ALL MON/THURS SECTIONS

LSV III - ALL MON/WED SECTIONS
MONDAY, JANUARY 11
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information: (1) Course Information & Syllabus., (2) First Assignment, and (3) A Professional Development Handbook (re: cover letters and résumés).   (Note: The readings listed above will be emailed to the students registered for LSV III about January 7.  You should then draft your Cover Letter & Résumé.) 
Before the beginning of our first class on Monday,  January 11, submit your draft Cover Letter & Résumé (via email to your Professor).
WEDNESDAY, JANUARY 13
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                   
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Wednesday, January 20 (No FIU classes Monday, January 18—MLK Day). 
Before the beginning of our next class (Wednesday, January 20), submit your Final Cover Letter & Résumé (via email to your Professor).
***********************************
LSV III - ALL TUES/THURS SECTIONS
TUESDAY, JANUARY 12
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information: (1) Course Information & Syllabus., (2) First Assignment, and (3) A Professional Development Handbook (re: cover letters and résumés).  (Note: The readings listed above will be emailed to the students registered for LSV III about January 7.  You should then draft your Cover Letter & Résumé.)
Before the beginning of our first class on Tuesday, January 12, submit your draft Cover Letter & Résumé (via email to your Professor).
THURSDAY,  JANUARY 14
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Thursday, January 21 (No LSV III class on Tuesday, January 19, to keep all LSV III sections in sync—no FIU classes on Monday, January 18—MLK Day). 
Before the beginning of our next class (Thursday, January 21), submit your Final Cover Letter & Résumé (via email to your Professor).
************************************
LSV III - ALL MON/THURS SECTIONS
MONDAY, JANUARY 11
Topics: Course Introduction; Cover Letters & Résumés
Assignment: Before this class session, carefully and fully read the following information: (1) Course Information & Syllabus., (2) First Assignment, and (3) A Professional Development Handbook (re: cover letters and résumés).  (Note: The readings listed above will be emailed to the students registered for LSV III about August 13.  You should then draft your Cover Letter & Résumé.)
Before the beginning of our first class on Monday, January 11, submit your draft Cover Letter & Résumé (via email to your Professor).
THURSDAY,  JANUARY 14
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; Legal Research–Substance & Contract Forms
Assignment: Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Thursday, January 21 (No FIU classes Monday, January 18—MLK Day). 
Before the beginning of our next class (Thursday, January 21), submit your Final Cover Letter & Résumé (via email to your Professor).

LAW 6798 U10- ALR (Advanced Legal Research)
Professor Ana Toft-Nielsen

First Week Assignment 

Reading Assignment
· Summer Associates Identify Writing and Legal Research Skills Required on the Job, LexisNexis Insights Paper, 2016[image: Preview the document]
· How Research Efficiency Impacts Law Firm Profitability, Law360, 2014[image: Preview the document]
· Nancy Vettorello, Resurrecting (and Modernizing) the Research Treasure Hunt, 109 L. Libr. J. 205, 205-13 (2017) [image: Preview the document](Suggested)
Written Assignment
Dog Bite Assignment






LAW 6823 RVC- Law Prac Tech 
Professor Ana Toft-Nielsen

First Week Assignment 
Cat Moon, Delta Model Lawyer: Lawyer Competencies for the Computational Age (Links to an external site.), MIT Computational Law Report, Dec 06, 2019. 
Robert Ambrogi, 38 States Have Adopted Ethical Duty of Technology Competence (Links to an external site.), LAW SITES, last visited Dec. 17, 2019.





LAW 6824 U10- Intl Legal Research 
Professor Laura Reich 

First Week Assignment 

Please refer to the Syllabus.

LAW 6936 U01- Seminars 
Professors Tawia Ansah 
	
First Week Assignment

Please refer to the Syllabus.

LAW 6936 U02- Seminars 
Professors Charles Jalloh 
	
First Week Assignment

Please refer to the Syllabus.

LAW 6936 U03- Seminars 
Professors Megan Fairlie & Pablo Ortiz
	
First Week Assignment

William A. Schabas, An Introduction to the International Criminal Court (SIXTH ed., 2020) (available for electronic library loan), pp. 1-50.

LAW 6936 U04- Seminars 
Professor Phyllis Kotey 
	
First Week Assignment

There is no reading assignment, but we will discuss the following videos and information during class.
Class Video:  What is Procedural Justice?
Class Video:  What is Procedural Justice?
Procedural Justice:  A Training Model for Organizational Level Change




LAW 6936 U05- Seminars 
Professor Ediberto Roman 
	
First Week Assignment

Please refer to the Syllabus.

LAW 6936 U06- Seminars 
Professor Elizabeth Foley 
	
First Week Assignment

Please refer to the Syllabus.

LAW 6936 U10- Banking Regulation After The Financial Crisis Seminars 
Professor Jose Gabilondo 
	
First Week Assignment

This seminar is being taught as a hybrid course that combines in person meetings with remote learning through Zoom.  Most classes will be taught remotely, but you always have the option of participating remotely, even if a class has been scheduled to take place in person.  Our first meeting on Thursday January 14th will be in person.  Room assignments are subject to change, so please check with me or the Registrar’s office to confirm the actual classroom.

FIRST WEEK ASSIGNMENT

· Register on TWEN for the course after January 1st.  
· Download the Syllabus. and read it.
· Peruse the Course Materials to see the thematic flow of the class.
· In the TWEN folder for the first class, please read the document labeled ‘READ THIS FIRST’ and follow the instructions for other assigned readings.


LAW 6943 U01- Immigration Clinic 
Professor Juan Gomez 

First Week Assignment 

Students will be contacted directly with information






LAW 6945 RVC- Criminal Externship Placement 
Professor Phyllis Kotey

First Week Assignment 

[bookmark: _Hlk59546133]Students will be contacted directly with information


LAW 6948 U10- Business Tech Clinic
Professor John Little 

First Week Assignment 

Students will be contacted directly with information.

LAW 6949 RVC- Civil Externship Placement 
Professor Phyllis Kotey 

First Week Assignment 

Students will be contacted directly with information.

LAW 6949 U02- Civil Externship Placement 
Dean Michelle Mason

First Week Assignment 

Students will be contacted directly with information

LAW 6950 U01- Law Review: Board of Editors
Professor Eric Carpenter & Lisa Davis

First Week Assignment 

Students will be contacted directly with information

LAW 6956 U01- Law Review: Senior Members
Lisa Davis & Professor Eric Carpenter

First Week Assignment

Students will be contacted directly with information






LAW 6957 U01- Law Review: Staff
Lisa Davis & Professor Eric Carpenter

First Week Assignment

Students will be contacted directly with information


LAW 6984 RVC- Judicial Externship Placement
Professor Phyllis Kotey

First Week Assignment 

Students will be contacted directly with information.

LAW 6993 U01- African American and Minority Jurisprudence 
Professors Cyra Choudhury 

First Week Assignment 

Check the syllabus on TWEN.

LAW 7225 U10- Transnational Disputes
Professor Manuel Gomez

First Week Assignment 

Please refer to the Syllabus.




LAW 7303 U10- Florida Civil Practice 
Professor Jose Rodriguez
	
First Week Assignment 

Monday January 11th Pages 3-35, Thursday January 14th pages 35-58.


LAW 7364 U01- Advanced Trial Advocacy 
Professor Harold Smith 

First Week Assignment 

Advanced Trial Advocacy
 
Tuesday, January 12, 2021 (FIRST PERFORMANCE)
 
Each student will present a five (5) minute Opening Statement.  The case -- which may be civil or criminal -- is about a fight between two (2) high school students on campus.  You must fill in all of the other facts.  I will be looking for presence, poise, a persuasive theory, a memorable theme, and the use of words that help the listener to see the action.
 
Advocacy Drills will also be performed in this session.  You must memorize the Pledge of Allegiance for use in one drill.  Other materials will be distributed.
 
Dress for this and all performance sessions is appropriate courtroom attire.
 
Thursday, January 14, 2021 (FIRST LECTURE)
 
In our main course text, Trial Advocacy: Planning, Analysis & Strategy, students must read and outline Chapter 2 -- Persuasion Principles (do NOT include in your outline the Checklist; Principles of Civility, Integrity, and Professionalism; Judicial Expectations; Trial Fundamentals; Managing Nervousness; Visual Emphasis; Pick Persuasive Language; Ethical Considerations; and the Checklists at the end of the chapter).  Please also read and outline Chapter 3 -- Case Theory and Theme Development (do NOT include in your outline the Checklist on pages 59-61).  Students shall turn in a copy of their outlines at the beginning of class.
 
In our supplemental text, Florida Trial Objections, please read pages 5-7 (Speaking Objections), 9-11 (Trial Objections, 116-117 (Irrelevant), and 148-149 (Prejudicial or Inflammatory).
 
Write one (1) page listing 12 commercial tag lines (for example, “Just Do it,” by Nike).  Students shall turn in a copy of their work at the beginning of class.
 
Lastly, please watch this video of Professor Bryan Stevenson, founder and executive director of the Equal Justice Initiative, speaking to the American Bar Association General Assembly at the ABA annual meeting in Chicago.  After watching the video, write a report commenting on Professor Stevenson’s storytelling, passion, poise, theme, and persuasiveness.  At the top of your paper, please place your name, date, Advanced Trial Advocacy, and the assignment (Stevenson speech).  Students shall turn in a copy of their paper at the beginning of class.
 
Dress for this and all lecture sessions is appropriate law school attire. 
 
~   ~   ~   ~

LAW 7510 U01- Civil Rights
Professor Howard Wasserman 
	
First Week Assignment

Please refer to Syllabus.


LAW 7511 U01- First Amendment 
Professor Thomas Baker & Connie Giffuni
	
First Week Assignment

Required Books:	ARTHUR D. HELLMAN, WILLIAM D. ARAIZA, THOMAS E. BAKER & ASHUTOSH A. BHAGWAT, FIRST AMENDMENT LAW: FREEDOM OF EXPRESSION AND FREEDOM OF RELIGION (Carolina Academic Press 4th ed. 2018) and the 2020 SUPPLEMENT (downloadable at the Carolina Academic Press website or on Canvas). The casebook also is available from the publisher as an eBook or in a loose leaf format which is less expensive and may be to your liking.
For the first day of class, Tuesday, January 12:
1. Read the first amendment — think about it — really think about what it means. What do you think you know about it? Be ready to discuss it.
2. Read the Preface in the casebook.
3. Familiarize yourself with the Canvas site for the course.
4. Download and read the “Casebook Problems Assignment” that explains how you will be graded in this course.
5. Download and read the “Checklist for First Amendment Problems.”
6. Download and read “10 Suggestions for Interlocutors” that describes the duties of Interlocutors — three students will sign up in advance to act as Interlocutors for each class meeting.
7. Review the instructions on the “Current Events Blawg for Extra Credit” in the General Course Resources module (also linked on the Home Page).
8. Have these four (4) documents (#4 to #7 above) at the ready for our first class meeting to go over and answer questions.
* * * *
A Covid-19 postscript: It is important to have proper etiquette virtually as it is in face-to-face interactions. You should: take turns while speaking, actively listen to others as they are speaking, be respectful of your classmates’ ideas and perspectives, and be considerate and turn off your camera if you need to move around or leave the room or if there is some distraction in your room. I value frequent, open, and honest communication with students. We will employ email, Canvas messaging, and the telephone. All communication should remain professional and appropriate — always attuned to the needs of your education and learning and always mindful of each other’s dignity and privacy. The preferred method of communication these days is email, but you should be careful to use FIU email. If and when you email me, I will do my best to respond within 24 hours. Please be patient with me, however; you and I are living with similar daily challenges. I will be available in the virtual classroom for a few extra minutes before and after our Zoom meetings. You can also request an individual meeting in my personal Zoom room: thomas.baker@fiu.edu or 305-348-8342 (office). 

LAW 7549 U01- Employment Discrimination 
Professor Kerri Stone 
	
First Week Assignment
Welcome to class. I look forward to meeting each of you. Please consider the following excerpt from an essay by Vicki Schultz. If you have already taken Employment Law or Labor Law, you may have already have read this piece. Please read it again. 
 
Rosabeth Moss Kanter opens her classic book, Men and Women of the Corporation, by noting:
The most distinguished advocate and the most distinguished critic of modern capitalism were in agreement on one essential point: the job makes the person. Adam Smith and Karl Marx both recognized the extent to which people's attitudes and behaviors take shape out of the experiences they have in their work.
Kanter shows, in brilliant detail, how jobs create people. In her account, people adapt their actions--indeed, even their hopes and dreams and values--to function as well as possible within the parameters established by their work roles. There is the manager whose need for trust in an organization that cannot eliminate uncertainty leads him to hire others just like him; yet exercising such social conformity in the selection process undermines the very idea of a meritocracy on which the corporation and the manager's own legitimacy is founded. There is the secretary whose higher-ups reward her for loyalty and “love” rather than performance; yet, exhibiting the very traits and behaviors expected of such a loyal subject--timidity, emotionality, parochialism, and praise addiction--undermines the secretary's perceived professionalism and, hence, her ability to move upward within the organization.
The process of adapting ourselves to our work roles does not stop at the office door or factory gate. As human beings, we are not purely instrumental, and we cannot easily compartmentalize the selves we learn to become during working hours. In fact, most of us spend more time working than doing anything else. So, it should not be surprising that the strategies we use to succeed as workers become infused into our behavior, thoughts, feelings, and senses of ourselves--our very beings--with real spillover effects in our so-called “private” lives.
Consider one of my favorite films, The Remains of the Day. Anthony Hopkins plays Mr. Stevens, the head butler to an English nobleman, Lord Darlington. Mr. Stevens's tragedy is that he so faithfully adheres to the ethic of steadfast, loyal service to his master (and, he believes, his nation) that he cannot even question, let alone condemn, the lord's deepening collaboration with the Nazis--a collaboration which ultimately disgraces the estate. At the same time, Mr. Stevens's self-effacing, dignified service as a butler so suffuses his sense of self that he cannot bring himself to even feel, let alone express, his growing love for the house's headmistress. A great butler, he is caught in a dilemma of duty that tragically undermines his capacity to serve his master, or even his own heart, in a deeper, fuller way.
Although there is tragedy in this account of work's influence, there is also reason for hope. If people's lives can be constrained in negative ways by their conception of their occupational roles, they can also be reshaped along more empowering lines by changing work or the way it is structured or understood. The literature is filled with examples of people whose lives have been transformed in positive ways through their work. One powerful set of stories comes from women who entered the skilled trades in the 1970s, when affirmative action opened nontraditional careers to women for the first time. When these women were stuck in low-paying, dead-end jobs, they showed no real commitment to work. But when new lines of work opened up to them, many women aspired for the first time to take up jobs they had never previously dreamed of doing.Although many of the women took their new jobs out of financial need, the jobs quickly became more than a paycheck; the women felt they had come into their own at last. For many, the positive effects of their new work roles on their self-esteem permeated their identities, and they found the courage to change and grow in other aspects of their lives.
As these examples suggest, it is not only academics and filmmakers who have stressed how important our work is to our identity. Ordinary folks have said so in their own words, as Studs Terkel's marvelous oral history of working people confirms. As he notes in his introduction: “This book, being about work, is, by its very nature, about violence--to the spirit as well as to the body. . . . It is, above all (or beneath all), about daily humiliations.” Yet, work also provides a foundation for our dreams: “It is about a search, too, for daily meaning as well as daily bread, for recognition as well as cash, for astonishment rather than torpor; in short, for a sort of life rather than a Monday through Friday sort of dying.”
For better or worse, the people in Terkel's book--like people everywhere-- testify that work matters. Whether they feel beaten down by it, bored by it, or inspired by it, it affects who they are profoundly. They ask someone, “Who are you?,” and they answer, “I'm an autoworker,” or “a nurse.” Most fundamentally, they define ourselves in terms of the work they do for a living.
--
Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 1881, 1890 -1892 (2000).
 
Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus primarily on several pieces of federal legislation that regulate status-based employment discrimination: Title VII of the Civil Rights Act of 1964 (race, color, sex, religion, national origin), the ADEA (age), and the ADA (disability), as well as the jurisprudence that construes and applies them. 
 Assignments for the First Week: (Classes 1 & 2): You are responsible for consulting the Statutory Supplement when assigned pages in the main text make reference to legislation or regulations. I will be assuming your detailed knowledge of relevant legislation, regulations, etc.
1. Please read The Id, the Ego, and Equal Protection in the 21st Century: Building Upon Charles Lawrence’s Vision to Mount a Contemporary Challenge to the Intent Doctrine, by Eva Paterson, Kimberly Thomas Rapp, Sara Jackson, which may be found at 40 Conn. L. Rev. 1175. Please think about whether you have witnessed or experienced discrimination in an employment or other setting. Be prepared to discuss the article in detail and to ground your discussion in your understanding of the assigned material.
2. Please read your casebook pp. 1-62 (you may skim the Questions)

LAW 7804 U01- US Law II
Professor Daniel Simon
	
First Week Assignment

Please refer to the Syllabus.

LAW 7844 U10- SPORTS-ENT-LAW
Professor Hannibal Travis 
	
First Week Assignment

1. Please read the following for Class 1: Weiler, Myers, and Berry, Casebook, pp. 149-192.  For Class 2, please read pp. 1-11, 19-41, 53-60, and 71-75.
2. As you read, consider how best to write or apply laws classifying participants in the sports and entertainment industries and extending rights to these participants and to fans of, buyers of, and subscribers to their goods, performances, and experiences.  In in writing or interpreting the laws governing sports and entertainment, how should legislators and the courts weigh interests like the interests of consumers in competition and fair prices, parents' desire to shape their children's upbringing, the prevention of violence and family breakdown, the ability of participants to negotiate a fair share of entertainment media's economic and reputational rewards, the independence of the press and the media from government control, the freedom of creative people to enter into binding agreements in exchange for the pay or other benefits, competitive balance  in sports and the audience's interest in a variety of sports and entertainment options, or others?
3. Sign up for Canvas and access the Syllabus.







LAW 7930 U01- Special Topics
Professor Manuel Gomez
	
First Week Assignment 

Please refer to the Syllabus.

LAW 7942 U10- Prosecution Inn. Project
Professor Karen Gottlieb 
	
First Week Assignment 

Attached is the document that should be included as part of the first assignment. Students will need to execute the document and send it to me for forwarding to the state attorney office.




                                 


LAW 7944 U01- Adv Leg Clinic
Dean Michelle Mason 
	
First Week Assignment 

Students will be contacted directly with information.

LAW 7946 U01- Advanced Externship Placement 
Professor Phyllis Kotey 
	
First Week Assignment 

Students will be contacted directly with information.

LAW 7946 U02- Advanced Externship Placement 
Professor Phyllis Kotey 
	
First Week Assignment 

[bookmark: _Hlk59537959]Students will be contacted directly with information.



LAW 7951 U01, U02- Trial Advocacy Competition 
Professor Scott Fingerhut
	
First Week Assignment 


Students will be contacted directly with information.


LAW 7952 U01, U02, U03 - Appellate Advocacy Competition 
Professor Ila Klion
	
First Week Assignment 

Students will be contacted directly with information.

LAW 7954 U01, U02, U03, U04- Negotiation Competition
Professor David Walter
	
First Week Assignment 

Students will be contacted directly with information.

LAW 7955 U01- WAMR
Professor Manuel Gomez
	
First Week Assignment 

Students will be contacted directly with information.
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Criminal Procedure:  Investigation

Spring - 2021

Professor Joelle Moreno





Overview of the Course:  



This is not a substantive criminal law course, nor is it a course on technical rules (like Civil Procedure); it is an advanced constitutional law course.  



This course is about how the U.S. Constitution protects individuals from certain actions by the government (“state actors”). We will study the body of federal constitutional law that governs the investigation and arrest of people charged with federal and state crimes. We will also address limited aspects of the processing of criminal cases (i.e., the right to counsel). Substantively, we will study the Supreme Court’s “constitutionalization” of criminal procedure, focusing on its intended effect on law enforcement conduct and its inevitable effect on the admissibility of evidence obtained during an investigation by law enforcement officers. Procedurally, we will study the events that precede the formal charging of a defendant. You should understand that this course will not cover the many constitutional issues that arise after a person is charged (such as bail, jury selection, or double jeopardy), during the processing of their case (such as guilty pleas or the evidentiary impact of the confrontation clause), or after conviction (such as sentencing and appeal).  If you want to study these issues, you should also take Criminal Procedure: Prosecution (our “bail to jail” course).



The principal method of studying the questions addressed in this course is to read the opinions of the U.S. Supreme Court. Our casebook, which is similar to all other criminal procedure casebooks, but a little different from most of your casebooks, is comprised almost entirely of excerpts from Supreme Court decisions. As you read these cases, you will learn that decisions concerning criminal procedure are rarely unanimous. Most opinions you will read in this class contain important dissents, concurrences, and concurrences in the judgment. Portions of all (or most) of these are included in your casebook. This means that determining “what the law is” requires that you read all parts of the opinion. This is the only way that you will be able to identify which facts, law, and Constitutional principles support each opinion.  These portions of the decisions will be part of our classroom discussion and analysis and you will be responsible for mastering the entire case.



Because this will likely be the first time you are reading criminal procedure cases, I strongly recommend that once you have read a decision, you reread the decision to figure out what reasons and concepts are cited by the different justices to fully understand the case. This is interesting and useful, but complicated and time-consuming work. There is, however, no substitute for it and no better training for practicing law, and the course will require it. You may find it very helpful as you begin to read these cases, to create detailed notes, outlines, or fill-in-the-blank charts (with the justices’ names and which parts of the opinion they have authored or joined at the top), so that you can keep track of all arguments and rationales and all areas of agreement and disagreement. 



When we read new cases decided after our Casebook was published, they will be found in full form posted on TWEN.





Relevant Constitutional Provisions:



This course focuses on four parts of the U.S. Constitution: the IV, V, VI and XIV Amendments.  

	

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.



Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.



Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.



Amendment XIV

(Passed by Congress June 13, 1866. Ratified July 9, 1868.)     

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.



Class Materials:



All readings will be found in the casebook or on TWEN (as indicated in the syllabus or posted -- if a new case is decided during the semester).



Materials: 



Casebook - Kamisar, LaFave, Israel & King, Basic Criminal Procedure, 15th Ed. (West) 

(CB = Casebook) 



New cases will be distributed via TWEN. 



If you have any questions about anything related to our course materials or technical or administrative requirements, please reach out to my assistant, Ms. Connie Giffuni (cgiffuni@fiu.edu), as early as possible so that she can address your concerns and assist you through whatever situation you have.



Review & Practice Problems:  



Starting with our first class and continuing throughout the semester, I will present you with review and practice problems designed to gauge your understanding of the substantive law and to enable you to refine your analytic and practice skills. These problems will be posted in advance on TWEN and you will work on these problems by yourself at home. The goal is for you to spot the relevant constitutional issues and develop the best possible answer to each question raised by the practice problem.  You will be required to create a detailed written outline responsive to all issues raised in the practice problem and bring that outline with you to the next class.  During the next class, we will discuss the practice problem in detail and your outlines will be collected.



Practice problems provide us with the opportunity to: (1) develop comprehensive and coherent answers to legal problems; (2) ensure that you have mastered the covered material for the relevant subject area; and (3) enhance your lawyering skills (including accurate issue spotting, organizing an approach to a complex problem, and presenting a cogent and thoughtful legal analysis).  Timely and conscientious work on all assigned practice problems assignments is a required component of this course.



Casebook Plus:  



Completion of the Casebook Plus quiz materials that correspond to the reading in our Casebook is a required and graded component of this class.  All Casebook Plus assignments must be completed by the day before the final exam. 



Here is additional information, as previously provided by the COL Library: 

Students get a 45% discount on the ebook and/or print of your adopted West Academic title through our subscription to West Academic Assessment (aka Casebook Plus content). You can assign this Assessment/Casebook Plus content for free to students and access the faculty portal through this subscription from the law library. Your CB is already loaded into the Assessment platform and available for purchase by our students through the “FIU Law” bookshelf. 



TWEN: 



Please register for our TWEN site.  I will use TWEN to communicate with you about assignments, post relevant materials (review and practice problems, cases, and articles), and to facilitate online questions and discussions.



I have included an open TWEN discussion board for general questions. This board will be open all semester long so that everyone in the class can post substantive questions about the material and review responses. I will do my best to respond to promptly respond to questions posted on TWEN. 



CALI Lessons:



Over the past few years, CALI has developed a very strong series of criminal procedure practice problems.  These are linked directly to our class TWEN site.  You should use this free resource to reinforce your understanding of the concepts that we will study in class.  You should also expect that if you schedule an appointment to discuss a concept that you do not understand, I will ask you to bring your CALI exercise work.



Powerpoint Slides:



I will prepare and present Powerpoint slides during class.  These slides – i.e., the Powerpoint slides that are shown in this class -- are designed to guide in-class discussion and analysis.  Do NOT use class time to transcribe Powerpoint slides.  Although most graduate faculty do not provide student with access to original teaching slides, to encourage you not to transcribe slides, I will make my spring 2021 Powerpoint slides shown in class available for you to download from TWEN approximately three weeks before the final exam.  The slides I upload for this class are authorized solely limited release to the students in this class. I do not authorize you to post or otherwise disseminate these materials in any format, nor may you share my Powerpoint slides with anyone outside this class. Doing so will be reported as a violation of the COL Student Code of Conduct. 



The final exam in this class will be open book. You will be welcome use the Powerpoint slides released to this class during the exam.  However, should any concerns about material arise during, I reserve the right to review any materials used during a final examination or, in the even that I am concerned that exams rules are jeopardized, to switch at any time to a closed-book final exam.



The Developing Law of Criminal Procedure:



The Supreme Court renders several important criminal procedure decisions every year.  Thus, we can study the law “as it develops” by exploring recently decided cases and cases that are currently pending before the Court (materials will be available on TWEN). As new cases arise during the semester, we will anticipate these new cases and their implications as part of our course materials. You will be responsible for all assigned materials and all cases circulated via TWEN. Towards the end of the semester, we will devote a class to a discussion of new and upcoming cases from the current Supreme Court term.  You will be responsible for learning this material because it is essential to understanding the trajectory of the law.  



In addition, in order to keep abreast of new developments, I strongly recommend that you regularly visit these websites:  



www.scotusblog.com

www.supremecourt.gov

http://www.oyez.org



If you become aware of additional useful criminal procedure related sites, lower court cases, or news articles, please post links to these sites directly to the class discussion area of our TWEN board. The COL library also has many supplemental sources available for you to use, if you want additional study materials.



How to Reach Me:  



	My email address is jmoreno@fiu.edu and this is the best way to contact me.  



Office Hours: 



My office is in room 2070C. All office visits should be scheduled at least 24 hours in advance and should be scheduled with my assistant Ms. Giffuni. My office hours for spring 2021 will be Wed. and Thurs. from noon to 3:00 p.m. If you have a conflict with posted office hours, I can also make myself available to meet with you at a different time. However, my availability to meet with you is only guaranteed with an appointment. To ensure that office hours times are useful and productive, the day before our virtual or in person appointment you should email me a written list of your specific class-related questions and include a description of all of the efforts (including CALI work) that you have undertaken to answer these questions yourself.  



Class Rules:



Participation: 



I expect and require regular class participation from all students.  

Although your understanding of the material is enhanced by your engagement and participation in every law school class, participation in class discussion is especially important in this class because the cases are nuanced and the justices are so frequently at odds.  



To encourage you to discuss the material we are studying, I will call on you randomly, individually, and in groups. I will also seek responses and questions from volunteers. Please come to every class prepared to discuss the material.  

Stay current with the syllabus and always prepare for class by reading the assignment for that day regardless of our previous coverage.  



Consistent class participation reflecting thoughtful analysis and careful attention to the material can affect your grade positively.  The opposite is also true.  



Etiquette:  



Before entering the classroom please turn off all cell phones, ipads, watch alerts and anything else likely to ring, buzz, chime, toot, or burst into song during class.  



Additional rules for online class etiquette appear below.



Laptops:  



	You are not permitted to bring laptops into the classroom. 

	Obviously this rule does not pertain to any online class meetings. 



Class Meetings, Lateness & Attendance:



Class meets on Wednesdays & Thursdays 6:00 p.m. – 7:15 p.m.



Please note that I teach at 7:30 p.m. on those same days so if you find that you have a question after class, please post it on TWEN so it can be answered.



Regular, punctual attendance is mandatory and required by the College of Law Academic Policies & Regulations:



D. Attendance and Punctuality 



501. General rule. A student enrolled in any course must regularly and punctually attend class. Except when an instructor has established more exacting attendance requirements pursuant to 



502, a student who is absent for more than 15% of the class hours in a semester (one class hour equals 50 minutes) shall be deemed not to have regularly attended class, and shall receive a reduction of a letter grade (e.g., A- to B+) for every absence beyond 15% of the class hours in the course. 



502. Specific attendance and punctuality requirements. An instructor may establish more exacting attendance, and punctuality, requirements in the instructor’s course and, during the add/drop period, shall notify the students of those requirements in the course syllabus or by some other form of written notice. 



503. Exceptions. The Dean shall grant exceptions to the attendance requirements under Sections 501 and 502 for: (1) absences due to medical and other emergencies, or (2) absences, with two-weeks advance notice to the course instructor, due to religious holidays or approved co-curricular activities. The Dean may grant exceptions to this policy in other extraordinary circumstances 



To conform to this rule, if you miss more than four (4) classes, you will be ineligible to sit for the final exam and will be given a failing grade for this class unless the Dean has granted you a special exception to the COL attendance policy.  To ensure that this does not occur, please plan accordingly.  



The attendance sheet is the only valid record of attendance for in-person classes.  Your notes or statements from other students are not relevant to a determination of whether you were in class on a particular day. Thus, you must make sure that you sign in every day.  

Class will begin on time.  If you are late for class, you will be required to sign in as “late” on the attendance sheet. Two late arrivals (or two occasions where you are unprepared for class) will be counted as an absence. Please note that attendance and late arrivals for any virtual classes will be based on the recorded record and that, otherwise, the same rules apply.



If you have questions, you must communicate directly with my assistant, Ms. Connie Giffuni (cgiffuni@fiu.edu). If a genuine emergency arises that will require that you miss class or arrive unprepared, please let Ms. Giffuni know in advance and in writing (via e-mail).  This policy is only designed to accommodate real emergencies.  If a genuine last-minute emergency arises that causes you to be late for an in-person class, please take a seat near the door and do your best not to disturb your colleagues.  













Additional Rules Pertaining to Online FIU Classes:



Class Rules for Online Classes:



It is expected that interactive learning and teaching will enrich the learning experience of all students, and that each student will work in partnership with the professor to create a positive learning experience for all. 



Student engagement is a necessary condition for an effective learning experience, and includes contributions to debate and discussion (if any), positive interactive learning with others, and an enthusiastic attitude towards inquiry. Everyone is expected to be a positive contributor to the class learning community, and students are expected to share the responsibility of teaching each other.



Statement of Understanding Between Professor and Student



Every student must respect the right of all to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students must adhere to a standard of academic conduct, demonstrating respect for themselves, their fellow students, and the educational mission of the University. As a student at FIU taking an online class:



· I will not represent someone else’s work as my own.

· I will not cheat, nor will I aid in another’s cheating.

· I will be honest in my academic endeavors.

· I understand that if I am found responsible for academic misconduct, I will be subject to the academic misconduct procedures and sanctions as outlined in the Student Handbook.



Failure to adhere to the guidelines stated above may result in College of Law and University academic sanctions.



Additional Instructions for Online Classes: 



Remote learning entails having our scheduled class meetings through a video conferencing application. In this class, we will use Zoom. 



· All students are expected to attend class meetings through Zoom. To log in to our class meetings on Zoom, use the link and passcode inside our Canvas course.

· Unless you have a good reason for not participating visually on a particular day, I expect you to turn on your camera during our Zoom classes. The Zoom camera is the best tool we have to replicate face-to-face class meetings and by using the camera you help me and your classmates cultivate a sense of community. 

· As in in-person classes, I expect active and involved engagement in our discussions of the material. This entails showing up on time, answering questions when I call on you, volunteering to participate and sharing your ideas through in-class conversations. 

· During class meetings, I will answer questions posed live using the “raised hand” feature of Zoom and will typically not use the “chat” feature.



· It is as important to have proper etiquette virtually as it is in face-to-face interactions. Please keep in mind the following ground rules for our time together: take turns while speaking, actively listen to others as they are speaking, be respectful of your classmates’ ideas and perspectives, and be considerate and mute (if your must briefly attend to an unexpected interruption) and turn off your camera if you need to move around or leave the room. 



Student Success in Remote Courses



· You will find that many of the strategies that can make you successful in a face-to-face class will also make you successful in a virtual classroom setting (e.g., proper time management, spending time studying, asking questions, and engaging in the class discussions).

· For many people taking notes during the class helps with focus and engagement. However, it is important to know what works best for you.

· You may want to form your own virtual study group. Take advantage of whatever tools and resources you have available in order to facilitate working with others on group projects (e.g., Zoom, Canvas groups, WhatsApp, and Google Drive). Working through questions and concepts together is an important part of learning. 

· Find/establish a dedicated quiet space where you can study or work from. The university can provide you with resources if you have trouble with Internet connectivity or getting access to a computer.

· To avoid the natural human tendency to procrastinate, especially during these overwhelming times, it’s important to organize your time and set deadlines.

 

FIU Statement Regarding Academic Misconduct:



Please bear in mind that in all COL classes you must comply with the following university guidelines:



	Florida International University is a community dedicated to generating and imparting knowledge through excellent teaching and research, the rigorous and respectful exchange of ideas, and community service. All students should respect the right of others to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students are expected to adhere to a standard of academic conduct, which demonstrates respect for themselves, their fellow students, and the educational mission of the University. All students are deemed by the University to understand that if they are found responsible for academic misconduct, they will be subject to the Academic Misconduct procedures and sanctions, as outlined in the Student Handbook. 



Grading:



Your final exam will include multiple-choice questions and at least one word/page-limited essay question.  The exam may also include questions in other formats.  



More specific questions about the final exam will be answered when we know more about campus repopulation, but no later than week twelve of the semester. There will also be a scheduled exam review class at the end of the semester where all of your (reasonable) questions regarding the material will be answered. Questions regarding the exam itself will only be answered during designated class times and (for reasons of fairness) not during private conversations. Because you will be tested only on the material assigned for this class and because many secondary sources are of dubious quality, questions lifted from unassigned sources or unrelated to topics covered in class will not be answered discussed.  The final exam will be weighted at 80% of the final course grade.



There will be other graded assessments administered during the semester, including all of the written problems assigned throughout the semester and described herein and all Casebook Plus quiz materials that correspond to our Casebook assignments, which (in total) will be weighted at 20% of the final course grade.



Academic Policies Regarding Course Credit Hours: 



A credit hour is an amount of work that reasonably approximates: (1) not less than 50 minutes of classroom or direct faculty instruction and 120 minutes of out-of-class student work per week for fifteen weeks, or the equivalent amount of work over a different amount of time; or (2) at least an equivalent amount of work for other credit-bearing academic activities such as field placements, law review, trial advocacy, and board of advocates.



Because this class comprises three credit hours, it will involve 150 minutes/week of in class instruction.  In addition, the syllabus assignments, take-home assignments, problem review assignments, review skills and practice assignments, and review of the Casebook Plus materials will require you to allocate six hours of out-of-class work to each week.



Some Thoughts on Mental Health and Wellbeing:



The global pandemic has changed our daily lives in unprecedented ways. It’s understandable for us to experience fear and concern when facing immense change and adversity. To look for ways to cultivate calm and a clear perspective amidst the chaos, you may want to review the Guide to Well-Being During Coronavirus from the University of California Berkeley's Greater Good Science Center.



You may also want to consider applications that include meditation, sleep, and exercises, such as Headspace. 



If you are interested in seeking support from a mental health professional, please call FIU's Counseling & Psychological Services at 305-348-2277 (MMC).



Don’t forget to take breaks while working on assignments and studying. Taking a break while going over the course material is important because it gives your brain time to rest and recover, which can improve your productivity and your wellbeing.










Here is the first assignment 



Read CB 1-36. 



Read the attached materials and answer all of the questions below.  Do your best to answer the questions based on the language of the relevant Constitutional provisions, your general understanding of the limits on state action, commonsense, and your everyday experience.  Do not spend time trying to read ahead to cases that we will cover later in the semester.



Your answers should be in writing, must be brought with you to class for the purposes of discussion, and will be collected and assessed.



Relevant Constitutional Provisions:



This course focuses on four parts of the U.S. Constitution: the IV, V, VI and XIV Amendments.  

	

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.



Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.



Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.



Amendment XIV

(Passed by Congress June 13, 1866. Ratified July 9, 1868.)     

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.





FACTS AND ISSUES





A State A police officer [“Officer”] was searching for a motorcyclist he saw riding a distinctive stolen motorcycle. The biker eluded Officer by riding away at a speed of over 100 miles per hour.  Driving through the same State A neighborhood shortly afterwards, Officer spotted a similar motorcycle partly concealed under a tarp lying on the private unshared driveway of a single-family home. As soon as he saw the motorcycle, Officer walked up the driveway, lifted the tarp, touched the bike and found that its engine was warm. Officer quickly confirmed (via an online police license plate database search) that this was the stolen motorcycle.



Upon seeing Officer in her driveway, Suspect opened the front door of her house, walked outside, and the following conversation took place:



Officer:	Can I ask you some questions about this motorcycle?

Suspect:	Get off my private property.

Officer:	I just want to know where you bought it.

Suspect:	I’m not talking to you. I’ve had that bike for a long time.

Officer:	OK.  You’re under arrest. Get in the patrol car.

Officer:	(While driving the police car with Suspect in the back seat):  It would be much easier for you if you just told me the truth right now.  

Suspect:	Only after I talk to my lawyer.

Officer:	(After silence for 10 minutes) Whoever rode that bike this afternoon is a big dog rider.

Suspect:	Yup.



QUESTIONS





1. List every potentially constitutionally significant step that Officer took to investigate this alleged crime. To make this list, you must consider all of the facts along with the relevant constitutional provisions.



		[Hint -- You should find at least 10 separate investigatory steps.] 



1. Assuming Suspect is charged and prosecuted, using common sense and a basic understanding of the constitutional provisions provided herein: 



Briefly list and discuss all of the arguments that Suspect should make challenging the constitutionality of each action by Officer.



Identify the specific remedy that Suspect should seek, based on each challenge. 



Briefly discuss all of the responses that should be made by the prosecutor.



Briefly discuss how the court should rule on each argument. 







		CLASS

		DATE

		ASSIGNMENT

		SUBJECT



		1

		1/13

		CB 1-36; First Assignment – The Stolen Motorcycle Case 

Answers in writing and submitted.

		I. ON STUDYING THE LEGAL REGULATION OF THE CRIMINAL JUSTICE PROCESS 

 

II. SOURCES OF CRIMINAL PROCEDURE LAW 



		2

		1/14

		CB: 37-88

After page 63, read Justice Sotomayor’s dissent in Utah v. Strieff

 

https://www.oyez.org/cases/2015/14-1373



		III. SOME GENERAL REFLECTIONS ON CRIMINAL PROCEDURE AND ITS ADMINISTRATION





IV. THE RIGHT TO COUNSEL 



		3

		1/20

		CB: 88-112



		IV. THE RIGHT TO COUNSEL (cont.) 



Beginning with Gagnon v. Scarpelli



Introduce - Bodily Extraction Problem - TWEN



		4







		1/21

		CB: 26-31 (review); 209-217



Bring Completed TWEN Bodily Extraction Problem to Class

		II. [REVIEW] - SOURCES OF CRIMINAL PROCEDURE LAW   

 

VI. POLICE PRACTICES:  ARREST, SEARCH & SEIZURE





		5

		1/27

		CB: 217-240 

Read Utah v. Strieff



https://www.oyez.org/cases/2015/14-1373



		POLICE PRACTICES:  ARREST, SEARCH & SEIZURE

VI. THE EXCLUSIONARY RULE (cont.)



Beginning with US v. Leon



Introduce - Exclusionary Rule Problem – TWEN



		6

		1/28

		CB: 682-707



Bring Completed TWEN Exclusionary Rule Problem to Class

		Before we begin analysis of the two principal topics: (1) Police interrogations; and (2) IV Amendment protections, we will briefly examine the handful of cases governing the important issue of the identification of suspects.



X. LINEUPS, SHOW-UPS, AND OTHER PRETRIAL IDENTIFICATION PROCEDURES



		7

		2/3





		CB: 487-523

		From Class 7-15 we will explore the major topic of police interrogations and their regulation under Miranda, Due Process and the XI Amendment



IX. POLICE INTERROGATION AND CONFESSIONS 



		8

		2/4





		CB: 523-537

		IX. POLICE INTERROGATION AND CONFESSIONS   (cont.) 



Beginning with “Applying and Explaining Miranda”



		9

		2/10



		CB: 537-550



		IX. POLICE INTERROGATION AND CONFESSIONS   (cont.)   



Beginning with “Notes and Questions” 



		10

		2/11



		CB:  550-594



		IX. POLICE INTERROGATION AND CONFESSIONS   (cont.)   



Beginning with Duckworth v Eagan”



		11

		2/17

		CB: 594-624

		IX. POLICE INTERROGATION AND CONFESSIONS   (cont.)   



Beginning with Dickenson v U.S.



		12

		2/18

		CB: 624-640

		IX. POLICE INTERROGATION AND CONFESSIONS   (cont.) 



Beginning with “The Sixth Amendment Revisited” 



		13

		2/24



		CB: 640-656



		Beginning with Montejo v Louisiana 



		14

		2/25

		CB:  656-678



		 IX. POLICE INTERROGATION AND CONFESSIONS   (cont.)   



Beginning with “The Voluntariness Test Revisited”



Introduce Interrogation Problem TWEN





		15

		3/3

		(Likely) Reading Catch-Up Class



Bring completed Interrogation Problems to class

		Class Review of Cases Governing Police Interrogation:  



Miranda, Due Process, and the VI Amend.



		16

		3/4

		CB:  [Review] 209-240; 

CB:  240-265; 807-810







		For the remainder of the semester we will explore the major topic of IV Amendment protections against police searches and seizures. This topic begins with a review of the cases governing application of the Exclusionary Rule.

Our discussion of the “home” will also include the important case of Minnesota v. Carter, which (as indicated) starts at page 807.



VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE 



Beginning with Katz v. US.  



		17

		3/10

		CB: 282-302



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with Illinois v. Gates 

[bookmark: _GoBack]



		18

		3/11

		CB: 302-336



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



 Beginning with Coolidge v New Hampshire



		 19  

		3/17

		CB: 336-356



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with Gustafson v. Florida     



		20

		3/18

		CB: 356-376



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with Chimel v. California



		21

		3/24

		CB: 376-401



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with California v. Carney 



		22

		3/25

		CB: 401-411



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with Terry v. Ohio 



		23

		3/31

		CB: 411-428

		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with “Grounds for Temporary Seizure for Investigation”



		24

		4/1

		CB: 428-434



		VI. POLICE PRACTICES: ARRESTS AND SEARCH & SEIZURE (cont.) 



Beginning with “Temporary Seizure of Effects”



		25

		4/7

		Reading Catch-Up 

		See above



		26

		4/8

		Fourth Amendment Class Review Problem.

		Available on TWEN (class 23)



An International & Comparative Perspective

Available on TWEN (class 23)



		27

		4/14

		Discussion of Pending and Recently Decided Supreme Court Cases.



Additional cases will be added if necessary.

		Available on TWEN



		28



		4/15



		Exam review session.  Questions must be submitted via email to jmoreno@fiu.edu on (or before 9:00 pm 4/14)
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Evidence – Spring 2021



w/ CBP assignments noted

Professor Joëlle Moreno



Introduction: What is Evidence?



This semester we will study the Federal Rules of Evidence (FRE), which govern the operation of both civil and criminal trials in the federal courts.  The FRE are also the model for the overwhelming majority of state evidence codes (inclusing Florida). These rules are entirely different from the rules that you have studied in other classes.  For example, they are nothing like the rules of civil procedure.  The rules of evidence control how judges decide what lawyers and witnesses can say and do during civil and criminal trials. Which frequenly can determine the outcome at trial.  



All lawyers need to understand the rules of evidence, whether they are anxious to enter or avoid the courtroom.  Every time you represent a client, you will need to consider and prepare for the possibility that the dispute could be resolved at trial.  To use any of the rules effectively, you will need to figure out what the rule means, its purpose, and how it applies in different circumstances.  This is what we will be doing every day in class.  We will learn the principal rules, discuss how the rule was developed and why, and then practice working with the rules in a range of realistic contexts.  





Evidence rules define the roles of the judge, lawyers, witnesses (expert and lay), and jurors at trial.  



Here is a brief introduction:



The Judge:  



Judges decide what evidence can be presented to the jury.  Evidence can be in the form of testimony by a lay witness (“I saw Bill shoot Jim”) or expert witness (“The white powder is cocaine”).  Evidence can be physical evidence (the murder weapon, the contested document) or demonstrative evidence (the model of the bridge).  Judges must first decide whether the evidence offered by the lawyers is relevant to any of the issues that must be decided by the factfinder during the trial.  If the evidence is not relevant, it cannot be admitted.  However, the judge can exclude even highly relevant evidence, for a variety of reasons (e.g., unfair prejudice, delay) that we will learn during the semester.  As the trial progresses, judges monitor and control the lawyers and the witnesses to ensure that they adhere to the rules.  



When we talk about evidence this semester we will always focus on the question of admissibility.  This is the determination by the judge, which may be made before or during trial.  Admitting or rejecting a proponent’s evidence is a question of application of law.  Do not confuse this with the question of the weight of the evidence, which is a question of fact for the jury (or the judge acting as factfinder in a non-jury trial).  Remember that simply because evidence is admitted, that does not mean that the jurors will find it persuasive (i.e., give it weight).



The Lawyers:  Lawyers advocate for their clients.  Effective lawyers try to provide the jury with as much relevant and persuasive evidence as the judge will allow.  Effective lawyers also use the evidence rules to anticipate and prevent opposing counsel from providing the jury with relevant and persuasive evidence.



The Witnesses: There are two types of witnesses, lay witnesses and expert witnesses. Lay witnesses are allowed to tell the jury about events that they saw or heard, although under certain circumstances they may also testify to opinions derived from personal perception.  Expert witnesses are only allowed to testify when the judge decides that the jury needs help understanding complicated questions that involve scientific, technical, or other specialized information.  Unlike lay witnesses, experts can testify to things they did not personally perceive and they can describe their opinions and conclusions.  Most testimonial evidence is introduced at trial by witnesses who appear in court to testify.  As you will learn, the Confrontation Clause of the Sixth Amendment to the United States Constitution (every criminal defendant has the right “to be confronted with the witnesses against him”) has been interpreted to exclude the introduction of testimonial statements made out-of-court whenever the defendant has no opportunity to confront (i.e., cross-examine) the declarant before or during trial.  Most physical/demonstrative evidence is introduced in conjunction with the testimony of a witness (lay or expert) who can explain to the jury how the physical/demonstrative evidence is relevant to the case. 



The Jury: The jury hears all of the evidence that the judge has admitted and then weighs the evidence (by deciding how much it will influence their decisions).  At the end of the trial, the jury will be asked to decide all of the questions of fact, determine whether the prosecutor or plaintiff has proved the elements of her case and satisfied her burden of proof, and reach a verdict. 





Required Materials:



Casebook:  Mueller & Kirkpatrick, Evidence under the Rules, 9th Ed. (Aspen - 2019) 

[the “Casebook”]. 



A hardcopy of the 2021 version of the Federal Rules of Evidence with the advisory committee notes, can be purchased from multiple sources.  



Casebook Plus [CBP] is also required for this class.  The CB publishers offers “Casebook Connect” [CC] which lacks the scope of self-test options available through CBP. Feel free to also test yourself using CC, but you will still be required to complete all CBP assignments.



Here is the CBP information provided by the COL library: Wolters Kluwer now provides Casebook Connect content regardless of format purchased, you can see this at their site https://www.wklegaledu.com/mueller-evidence9.



Here is additional information provided by West:



Your professor created a course code for the online quizzes that go with your casebook. To redeem the course code and connect your quizzes to your professor, follow these steps:

1. Go to casebookplus.com.

2. Sign in or create an account.

3. Click to open Basic Criminal Procedure: Cases, Comments and Questions

4. Click the Enroll in a Course button and enter this course code which will be provided to you.



Need Help?



If the casebook for this course does not appear on the bookshelf:

· Click the Redeem Code button on the My Bookshelf page and enter the code that came with the casebook. Next, redeem the course code.

· If you did not purchase a new book with a code, you can go to store.westacademic.comand purchase the Learning Library option for your casebook.



For additional help you can contact us at 1-877-888-1330 (option 4) or support@westacademic.com.



About the Course Code: By registering the course code, you connect your quiz results to the course your professor created. Your professor will have the option to view your progress and scores on the quizzes tied to your book. If you have questions about the information we provide to faculty, you can refer to the Casebook Plus user agreement.



If you have any questions about anything related to our course materials or technical or administrative requirements, please reach out to my assistant, Ms. Connie Giffuni (cgiffuni@fiu.edu), as early as possible so that she can address your concerns and assist you through whatever situation you have.

TWEN:  Please promptly register on the Westlaw TWEN website for this class (http://lawschool.westlaw.com/twen).  



I will use TWEN to communicate with you about assignments, post relevant materials (review and practice problems, cases, and articles), and to facilitate online questions and discussions.



I have included an open TWEN discussion board for general questions. This board will be open all semester long so that everyone in the class can post substantive questions about the material and review responses. I will do my best to respond to promptly respond to questions posted on TWEN. 



Assignments:  



To minimize confusion, please read the assigned material in the order listed in the syllabus.  The boldface page numbers refer to the Casebook.



The problems listed in the assignments are problems in the Casebook, listed alphabetically by chapter (e.g., Problem 1-A is the first problem in chapter one, followed by 1-B, etc.).  



Completing the assigned problems is part of the assignment for each class.  There are typically arguments for both sides in some parts of each problem, so prepare arguments and counterarguments.  You should read and try to answer all of the problems that are contained in the reading (even if they have not been included on the syllabus).  Expect that I will call on you to analyze the assigned problems in class, so (at least in the beginning of the semester) you may want to bring your answers – in writing – to class.



Readings designated “FRE” are the rules themselves.  Whenever a rule citation is followed by “ACN” you are required to read both the rule and the Advisory Committee Notes to that rule.  Expect that I will call on you to analyze the rule in light of the Advisory Committee Notes.





Evidence is a rules-based course This means that you must also read the rule and the Advisory Committee Notes (if it has been assigned or if you desire further clarification) whenever you prepare for class.  Do this FIRST, before you read the Casebook assignment.  Read the assigned rule SEVERAL TIMES.  The rules are short, but deceptively complex.  Always reread the rule for clarity or if it is commonly invoked.





Read and prepare any written assignments listed in the syllabus -- including the first assignment -- for its due date, even if later in the semester we may have not completed all of the problems assigned for the previous class.



Tips on Preparing for Evidence Class



With the exception of the Confrontation Clause cases, the cases in the Casebook are included for one or both of the following reasons:  (1) they show a “problem” that existed before the rule(s) were created; and/or (2) they show an ambiguous area in the application of the rule(s).   



When you read the assigned cases, ask yourself these questions:



1.	If the case predates the rule, how does it illustrate the “problem” that the rule was designed to address?



2.	If the case arose after the rule came into effect, what does the case demonstrate about the application of the rule?



3.	What terms or parts of the rule are potentially ambiguous (subject to various interpretations) in application?  How has the court resolved this ambiguity? What were the alternatives?  Is this the majority approach?  What are the advantages, disadvantages, and likely effects of the chosen approach?  In what ways is this approach likely to change in the future?

 

Classes



Classes will generally begin with an analysis of one or more evidentiary rules.  Once the language of the rule is clear, the class will explore the rule in context using original problems created for this class, realistic hypothetical questions, problems from the Casebook, and cases from the Casebook.  



Classroom discussions will be lively and you should always feel free to ask any questions in class that relate to the material or to practice.

Supplemental Materials:  



I strongly recommend CALI lessons because they are generally accurate and are always available free through our TWEN link or directly through CALI.  



Based on the facts that many are available for free through the COL library, I do not recommend that you purchase any supplemental materials – especially at the start of the semester.  



Review & Skills Practice Classes: 



Throughout the semester you will have numerous opportunities to review the material in context and to practice and develop your skills.  These will be both informal (in-class problems that will be distributed and analyzed during that class session) and formal (classes are labeled “review and skills practice classes” on this syllabus).  These practice problems will be available in advance on TWEN and written answers must be prepared in advance of class. Answers will be collected and a component of the final grade. 



Powerpoint Slides:



I will prepare and present Powerpoint slides during class.  These slides – i.e., the Powerpoint slides that are shown in this class -- are designed to guide in-class discussion and analysis.  Do NOT use class time to transcribe Powerpoint slides.  Although most graduate faculty do not provide student with access to original teaching slides, to encourage you not to transcribe slides, I will make my spring 2021 Powerpoint slides shown in class available for you to download from TWEN approximately three weeks before the final exam.  The slides I upload for this class are authorized solely limited release to the students in this class. I do not authorize you to post or otherwise disseminate these materials in any format, nor may you share my Powerpoint slides with anyone outside this class. Doing so will be reported as a violation of the COL Student Code of Conduct. 



How to Reach Me By Telephone & email:  



	My email address is jmoreno@fiu.edu and this is the best way to contact me. 



Office Hours: 



[bookmark: _GoBack]My office is in room 2070C. All office visits should be scheduled at least 24 hours in advance and should be scheduled with my assistant Ms. Giffuni. My office hours for spring 2021 will be Wed. and Thurs. from noon to 3:00 p.m. If you have a conflict with posted office hours, I can also make myself available to meet with you at a different time. However, my availability to meet with you is only guaranteed with an appointment. To ensure that office hours times are useful and productive, the day before our virtual or in person appointment you should email me a written list of your specific class-related questions and include a description of all of the efforts (including CALI work) that you have undertaken to answer these questions yourself.  



Class, College of Law & University Rules:



Participation: 



I expect and require regular class participation from all students. Your understanding of the material is enhanced by your engagement and participation.  



To encourage you to discuss the material we are studying, I will call on you randomly, individually, and in groups. I will also seek responses and questions from volunteers. Please come to every class prepared to discuss the material.  

Stay current with the syllabus and always prepare for class by reading the assignment for that day regardless of our previous coverage.  



Consistent class participation reflecting thoughtful analysis and careful attention to the material can affect your grade positively.  The opposite is also true.  



Etiquette:  



Before entering the classroom, please turn off all cell phones, ipods, ipads, Bluetooth devices, watch alarms, and anything else likely to ring, buzz, chime, toot, or burst into song.  



Additional rules for online class etiquette appear below.



Laptops:  



	You are not permitted to bring laptops into the classroom.  



Class Meetings:



Class meets Wednesdays & Thursdays from 7:30 p.m. – 8:45 p.m.

In accordance with Rule E-501 of the FIU College of Law Academic Policies and Regulations, “[a] student enrolled in any course must regularly and punctually attend class.”  



College of Law Rules on Attendance and Punctuality: 



501. General rule. A student enrolled in any course must regularly and punctually attend class. Except when an instructor has established more exacting attendance requirements pursuant to §502, a student who is absent for more than 15% of the class hours in a semester (one class hour equals 50 minutes) shall be deemed not to have regularly attended class, and shall receive a reduction of a letter grade (e.g., A- to B+) for every absence beyond 15% of the class hours in the course. 



502. Specific attendance and punctuality requirements. An instructor may establish more exacting attendance, and punctuality, requirements in the instructor’s course and, during the add/drop period, shall notify the students of those requirements in the course syllabus or by some other form of written notice. 



503. Exceptions. The Dean shall grant exceptions to the attendance requirements under Sections 501 and 502 for: (1) absences due to medical and other emergencies, or (2) absences, with two-weeks advance notice to the course instructor, due to religious holidays or approved co-curricular activities. The Dean may grant exceptions to this policy in other extraordinary circumstances 



To conform to this rule, if you miss more than four (4) classes, you will be ineligible to sit for the final exam and will be given a failing grade for this class unless the Dean has granted you a special exception to the COL attendance policy.  To ensure that this does not occur, please plan accordingly and sign (do not initial) the attendance sheet each day when it is circulated.  



The attendance sheet is the only valid record of attendance for in-person classes.  Your notes or statements from other students are not relevant to a determination of whether you were in class on a particular day.  Thus, you must make sure that you sign in every day.  Please note that attendance and late arrivals for any virtual classes will be based on the recorded record.



Class will begin on time. If you are late for class, you will be required to sign in (or recorded) as “late” on the attendance sheet. Two late arrivals (or two occasions where you are unprepared for class) will be counted as an absence. 



If you have questions, you must communicate directly with my assistant, Ms. Giffuni (cgiffuni@fiu.edu), regarding all attendance-related matters. If a genuine emergency arises that will require that you miss class or arrive unprepared, please let Ms. Giffuni know in advance and in writing (via e-mail).  This policy is only designed to accommodate real emergencies.  If a genuine last-minute emergency arises that causes you to be late for class, please take a seat near the door and do your best not to disturb your colleagues.  



Additional Rules Pertaining to Online FIU Classes:



Class Rules for Online Classes:



It is expected that interactive learning and teaching will enrich the learning experience of all students, and that each student will work in partnership with the professor to create a positive learning experience for all. 



Student engagement is a necessary condition for an effective learning experience, and includes contributions to debate and discussion (if any), positive interactive learning with others, and an enthusiastic attitude towards inquiry. Everyone is expected to be a positive contributor to the class learning community, and students are expected to share the responsibility of teaching each other.



Statement of Understanding Between Professor and Student



Every student must respect the right of all to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students must adhere to a standard of academic conduct, demonstrating respect for themselves, their fellow students, and the educational mission of the University. As a student at FIU taking an online class:



· I will not represent someone else’s work as my own.

· I will not cheat, nor will I aid in another’s cheating.

· I will be honest in my academic endeavors.

· I understand that if I am found responsible for academic misconduct, I will be subject to the academic misconduct procedures and sanctions as outlined in the Student Handbook.



Failure to adhere to the guidelines stated above may result in College of Law and University academic sanctions.



Additional Instructions for Online Classes: 



Remote learning entails having our scheduled class meetings through a video conferencing application. In this class, we will use Zoom. 

· All students are expected to attend class meetings through Zoom. To log in to our class meetings on Zoom, use the link and passcode inside our Canvas course.



· Unless you have a good reason for not participating visually on a particular day, I expect you to turn on your camera during our Zoom classes. The Zoom camera is the best, on only, tool we have to replicate face-to-face class meetings, and by using the camera you can help your classmates cultivate a sense of community. 

· As in in-person classes, I expect active and involved engagement in our discussions of the material. This entails showing up on time, answering questions when I call on you, volunteering to participate and sharing your ideas through in-class conversations. 

· During class meetings, I will answer questions posed live using the “raised hand” feature of Zoom and will typically not use the “chat” feature.

· It is as important to have proper etiquette virtually as it is in face-to-face interactions. Please keep in mind the following ground rules for our time together: take turns while speaking, actively listen to others as they are speaking, be respectful of your classmates’ ideas and perspectives, and be considerate and mute (if your must briefly attend to an unexpected interruption) and turn off your camera if you need to move around or leave the room. 



Student Success in Remote Courses



· You will find that many of the strategies that can make you successful in a face-to-face class will also make you successful in a virtual classroom setting (e.g., proper time management, spending time studying, asking questions, and engaging in the class discussions).

· For many people taking notes during the class helps with focus and engagement. However, it is important to know what works best for you.

· You may want to form your own virtual study group. Take advantage of whatever tools and resources you have available in order to facilitate working with others on group projects (e.g., Zoom, Canvas groups, WhatsApp, and Google Drive). Working through questions and concepts together is an important part of learning. 

· Find/establish a dedicated quiet space where you can study or work from. The university can provide you with resources if you have trouble with Internet connectivity or getting access to a computer.

· To avoid the natural human tendency to procrastinate, especially during these overwhelming times, it’s important to organize your time and set deadlines.

FIU Statement Regarding Academic Misconduct:

Please bear in mind that you must comply with the following university guidelines:

Florida International University is a community dedicated to generating and imparting knowledge through excellent teaching and research, the rigorous and respectful exchange of ideas, and community service. All students should respect the right of others to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students are expected to adhere to a standard of academic conduct, which demonstrates respect for themselves, their fellow students, and the educational mission of the University. All students are deemed by the University to understand that if they are found responsible for academic misconduct, they will be subject to the Academic Misconduct procedures and sanctions, as outlined in the Student Handbook. 

Grading:



Your final grade in this class will be based on: (1) interim assessments totaling no more than 25% of the final grade; and (2) a three-hour in-class final exam that will cover the material assigned throughout the semester and comprise the remaining grade basis. The final exam will contain both multiple choice and at least one word/page limited essay question(s). The exam will be closed-book, but you will be provided with a clean copy of the Federal Rules of Evidence to use during the exam. More specific questions about the final exam will be answered in class starting week twelve.  



As noted above, final grades may also be adjusted up or down based your performance in class. 



Academic Policies Regarding Course Credit Hours 



A credit hour is an amount of work that reasonably approximates: (1) not less than 50 minutes of classroom or direct faculty instruction and 120 minutes of out-of-class student work per week for fifteen weeks, or the equivalent amount of work over a different amount of time; or (2) at least an equivalent amount of work for other credit-bearing academic activities such as field placements, law review, trial advocacy, and board of advocates.



Because this class comprises three credit hours, it will involve 150 minutes/week of in class instruction.  In addition, the syllabus assignments, take-home assignments, problem review assignments, review skills and practice assignments, and review of the Casebookplus material, the federal rules of evidence, and the advisory committee notes will require you to allocate six hours of out-of-class work to each week. 



Some Thoughts on Mental Health and Wellbeing:



The global pandemic has changed our daily lives in unprecedented ways. It’s understandable for us to experience fear and concern when facing immense change and adversity. To look for ways to cultivate calm and a clear perspective amidst the chaos, you may want to review the Guide to Well-Being During Coronavirus from the University of California Berkeley's Greater Good Science Center.



You may also want to consider applications that include meditation, sleep, and exercises, such as Headspace. 



If you are interested in seeking support from a mental health professional, please call FIU's Counseling & Psychological Services at 305-348-2277 (MMC).



Don’t forget to take breaks while working on assignments and studying. Taking a break while going over the course material is important because it gives your brain time to rest and recover, which can improve your productivity and your wellbeing.










		

CLASS

		

TOPIC

		

READING

		

PROBLEMS



		

UNIT I:	THE TRIAL



		

1 – 1/13

		

Introduction: Evidence Law and the System



Complete the FIRST ASSIGNMENT (attached) and BRING YOUR WRITTEN ANSWERS to class 

		

1-51

 

FRE 101 -106; 401-415; 601-602; 607-609; 612-613; 701-706; 801-807

[bookmark: CL_FRE101106403601602_7]

		

1-A



		

UNIT II:	RELEVANCE



		

2 – 1/14





		

Relevance I -- Logical Relevance

		

53-70



[bookmark: CL_FRE401402_7]FRE 401, 402 & ACN 

		

2-B, 2-C, 2-D





		

3 – 1/20

		

Relevance II -- Pragmatic Relevance



		

70-83 



[bookmark: CL_FRE403_7]FRE 403 & ACN

[bookmark: CL_FRE104106_7]FRE 104, 105, 106 & ACN

		

2-E, 2-F





		

UNIT III:  	HEARSAY



		

4 – 1/21

Complete

Casebook

Plus 

Quizzes for

Chapters 5 – 7.

		

[bookmark: CL_HEARSAYI_7]Hearsay I

What is Hearsay?

A Closer Look at the Doctrine



		

111-116, 127-133

FRE 801, ACN for 801(a)-(c), 802 & ACN; 

A Comparative Perspective: Mirjan Damaska, The Uncertain Fate of Evidentiary Transplants:  Anglo-American and Continental Experiments, 45 Am. J. Comp. L. 839 (1997) (TWEN)





 

		







		

5 – 1/27

		

[bookmark: CL_HEARSAYII_7]Hearsay II

What is Hearsay?

When is a statement (under FRE 801) NOT hearsay?

a.	Impeachment

b.	Verbal Acts

c.	Effect on Listener

d.	Verbal Objects

e.	Circumstantial Evidence of State            

        of Mind and Memory

		

133-141





FRE 801 & ACN

		

3-C, 3-F, 3-H





		

6 – 1/28

Complete

Casebook

Plus 

Quizzes for

Chapters 34 - 37.



		

Hearsay Under Rule 801:  A Reprise

a.	Lying

b.	The significance of disclosure & omission

c.	Test yourself on hearsay

		

143-158

		

3-J, 3-K



		



7 – 2/3

		

Hearsay – Test your Understanding

(REVIEW & SKILLS PRACTICE CLASS) 

Discussion of whether statements from the Hearsay Quiz fall within Rule 801 (a)-(c) and why.  



Note:  I did not write these questions and, while some should be obvious, a few are extremely close calls.  Try to spot the close questions and think of arguments for admission and exclusion



		

158-164



		

Take the Hearsay Quiz 162-164 at home before class.  Bring answers to class.





		

8 – 2/4

		

[bookmark: CL_HEARSAYIII_8]Hearsay III

Exceptions in FRE 801(d)(1) – Declarant Testifying 

Prior Inconsistent Statements



Prior Consistent Statements

Prior Statements of Identification

		

165-189



FRE 801(d)(1) & ACN



		



4-A, 4-B



		

9 – 2/10

Complete

Casebook

Plus 

Quizzes for

Chapters 39, 53, and 54.

		

[bookmark: CL_HEARSAYIV_8]Hearsay IV

Exceptions in FRE 801(d)(2) – Admissions by a Party Opponent 

Individual Admissions 

Adoptive/Tacit Admissions

		

189-214



[bookmark: CL_FRE801D2_8]FRE 801(d)(2) & ACN

		

4-C











		

10 – 2/11

		Hearsay V - 

Exceptions in FRE 801(d)(2) – 

Admissions by Employees and Agents 

Coconspirator Statements



(REVIEW & SKILLS PRACTICE CLASS)

		

215-220/ 226-235



FRE 801(d)(2)



Review -  Hearsay Checklist (attached) 

		

4-H, 4-I

Bring completed problem #1 (TWEN) to class



		11 – 2/17

Complete

Casebook

Plus 

Quizzes for

Chapter 58.

		

Hearsay and the Constitution

Impact of the Confrontation Clause 

		[bookmark: CL_FRE801D2_9]

383-420





		





		

12 – 2/18

Complete

Casebook

Plus 

Quizzes for

Chapter 40

		[bookmark: CL_HEARSAYVI_9]Hearsay VI

Exceptions in FRE 803 - Unrestricted Present Sense Impressions

Excited Utterances

State of Mind

		

235-258



[bookmark: CL_FRE80314_9]FRE 803(1)-(4) & ACN

		

4-J, 4-K



		


13- 2/24

Complete

Casebook

Plus 

Quizzes for

Chapters 41.

		

[bookmark: CL_HEARSAYVII_9]Hearsay VII

Exceptions in FRE 803 - Unrestricted State of Mind

Visit

www.thehillmoncase.com



		

259-275



[bookmark: CL_FRE8033_9]FRE 803(3) & ACN,

		

4-L





		



14 – 2/25

ALL CASEBOOK PLUS

QUIZZES ASSIGNED  BY THIS DATE MUST BE COMPLETED BY THIS CLASS.

		

[bookmark: CL_HEARSAYVIII_9]Hearsay VIII

Exceptions in FRE 803 - Unrestricted Statements for Medical Treatment Past Recollection Recorded

Business Records

Public Records

		

275-323



[bookmark: CL_FRE80358_9]FRE 803(5)-(8) & ACN



See especially Petrocelli v. Gallison; 

FRE803(5)-(8) & ACN

		

4-M



		

15 – 3/3

Complete

Casebook

Plus 

Quizzes for

Chapters 49-50.

		

[bookmark: CL_HEARSAYIX_9]Hearsay IX

Exceptions in FRE 804 – Declarant Unavailable

Former Testimony

Dying Declarations

		

328-339/347-350



[bookmark: CL_FRE804_9]FRE 804 &

ACN for 804(a) & 804(b)(1) & (2)



		

4-O



		16 – 3/4

Complete

Casebook

Plus 

Quizzes for

Chapter 51.

		[bookmark: CL_HEARSAYX_9]Hearsay X

Declarations Against Interest   

The Forteitune by Misconduct

The Residual Exception 

		

348-361, 371-381



[bookmark: CL_FRE804B4_10]FRE 804(b)(4) & (5) & ACN, 803(24) & 807 & ACN

		

4-P



350-383



		

17 – 3/10



		

Working With Hearsay Exceptions 



(REVIEW & SKILLS PRACTICE CLASS)





		

		



Bring completed problem #2 (TWEN) to class



		18 – 3/11

		

Character Evidence 

Character to Prove Conduct on a Particular Occasion

		

421-435



[bookmark: CL_FRE404A13_10]FRE 404(a)(1)-(3) & ACN, 405 & ACN





		5-A, 5-B, 5-C, 

5-D



		

UNIT IV:  	CHARACTER  EVIDENCE (RELEVANCE REVISITED) 





























		

19- 3/17

Complete

Casebook

Plus 

Quizzes for

Chapters 32-33.



		

Character Evidence 

Character in Sex Offense Cases (Criminal and Civil)		

		

450-460



[bookmark: CL_FRE412_10]FRE 412 - 415 & ACN

		

5-K, 5-L



		

20 – 3/18

Complete

Casebook

Plus 

Quizzes for

Chapters 30-31.

		

Character Evidence 

Prior Acts as Proof of Motive, Intent, Plan, and Related Points

Habit and Routine Practice

		

435-450/460-466



[bookmark: CL_FRE404B_10]FRE 404(b) & ACN, 406 & ACN.

		

5-E, 5-F, 5-I, 5-N, 5-O



		

21 – 3/24

		

Remedial Measures

Settlement Negotiations

Proof of Payment of Medical Expenses

Proof of Insurance Coverage 



		

466-487



FRE 407, 408, 409, 410 and 411 & ACN for all rules







		

5-P, 5-R





		

UNIT V:	IMPEACHMENT



		

22 – 3/25

Complete

Casebook

Plus 

Quizzes for

Chapters 15-18.



		

Impeachment of Witnesses

Nonspecific Impeachment



		[bookmark: CL_FRE407411_10]

535-550



[bookmark: CL_FRE613_11]FRE 613 & ACN

		

Complete U.S. v. Abel Sheet (attached);

8-A



		

23 – 3/31

Complete

Casebook

Plus 

Quizzes for

Chapters 20-22.





		

Character for Truth and Veracity

 



		

550-575



Review of FRE 609 (attached) 



[bookmark: CL_FRE608_11]FRE 608 & ACN,  FRE 609 & ACN.

		

8-B, 8-C, 8-D



		

24 – 4/1

		Specific Impeachment

Prior Inconsistent Statements

Contradiction

Repairing Credibility

		

578-601, 610-623

 FRE 609 & ACN

		

8-E



		

25 – 4/7

		

Working with Character Evidence



(REVIEW & SKILLS PRACTICE CLASS)



		

A Comparative Perspective:  Christine Van DenWyngaert, Disparities Between Evidentiary Rules Before International Courts and Tribunals:  Can a Clash be Avoided? 

4 INT’L COMM. ON EVID. 5 (2006) (available on TWEN)



		

Bring completed problem #3 (TWEN) to class



		

UNIT VI:	OPINION TESTIMONY



		

 26 -4/8

		

Opinion and Expert Testimony:  Scientific Evidence

Lay Opinion Testimony

Expert Witnesses

		

625-653



[bookmark: CL_FRE701_11]FRE 701, FRE 702, FRE 703, FRE 704, FRE 705, FRE 706 & ACN for all rules







		

9-B



		

27 – 4/14

		Expert Witnesses

Reliability Standard for Scientific and Other technical Evidence

		

653-684



FRE 702, FRE 703, FRE 704, FRE 705 & FRE 706 

		





		

28 – 4/15

ALL CASEBOOK PLUS

QUIZZES MUST BE COMPLETED BY THIS CLASS.

		TBA and Exam Review Session

		

		















1



22



	

U.S. v. Abel 





What types of impeachment are used in the examination?   



		

Witness

		

Impeachment Target

		

Form of Impeachment

		

Evidence



		

Mills

		

Ehle

		



		

Ehle sought to get favorable treatment from gov’t.







		

Mills

		

Ehle

		



		

Ehle previously said that he would falsely implicate Abel







		

Ehle

		

Mills

		



		

Mills is part of same group (Aryan Brotherhood) as Abel







		

Ehle

		

Mills

		



		

Mills is part of group whose tenets are lying, cheating and stealing (Aryan Brotherhood)











[bookmark: CL_FRE609_28]FRE 609     Impeachment By Prior Convictions





FRE 609(a) “In General. The following rules apply to attacking a witness’s [including a criminal defendant’s] character for truthfulness by evidence of a criminal conviction:”



[bookmark: CL_FRE607_28]Defendant			Witness



		

Convictions “punishable by punishable by death or by imprisonment for more than one year”

		

“must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant”

		

[bookmark: CL_FRE403_28]“must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant”



		

Convictions “for any crime regardless of the punishment . . . if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement”

		

“must be admitted”



		

“must be admitted”











[bookmark: CL_FRE609B_28]FRE 609(b) “If more than 10 years have passed since the witness’s conviction OR release from confinement for it, whichever is later . . . []vidence of the conviction is not admissible if”



TEST:	The judge must determine:



1.	“Its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect”



AND	



4.	“The proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.”




Evidence – Spring 2021

Professor Joëlle Moreno



Here is the first assignment:



For the first class read the attached news article based on a real case. Before you read the article, read the discussion questions listed below. Then reread the article and answer all of the questions.  



Your answers should not be based on the Federal Rules of Evidence (although reviewing the rules may give you ideas), but on your own common sense view of the type of evidence that should be admitted at trial and (more importantly) your ideas own about why certain evidence or certain types of evidence should be admitted or excluded.  



Your answers should be in writing, must be brought with you to class, and will be collected on the first day.





1. Describe each piece of evidence the prosecutor will want to use at trial.



1. What should the prosecutor argue and how could each piece of evidence advance the prosecutor’s case?



1. What objections should the defense raise to admission of each of piece of proffered prosecution evidence?



1. AS the judge would you admit or exclude the evidence proffered by the prosecutor?  



For each piece of evidence briefly explain why you would admit or exclude the evidence (i.e., It is nor reliable because……; It is confusing because ……….).



1. Describe each piece of evidence defense counsel will want to use at trial?



1. What should defense argue and how could each piece of evidence advance the defendant’s case?



1. What objections should the prosecutor raise to admission of each of piece of proffered defense evidence ?



1. As the judge would you admit or exclude the evidence proffered by defense counsel?  



For each piece of evidence briefly explain why you would admit or exclude the evidence (i.e., It is nor reliable because……; It is confusing because ……….).









Preliminary Hearing Paves Way for Trial in Death of Toddler in Nanny's Care



Medical examiners testified Tuesday that 22-month-old Samantha H. received six serious blows to the head before she died last year in Van Nuys, CA, but a jury will now have to decide whether there is enough evidence to prove that her nanny killed her.



Claire G., Samantha’s nanny, has been accused of abusing and killing Samantha, but she maintains her innocence. At a preliminary hearing Tuesday, a California state court judge decided that there was enough evidence for the case to proceed to trial.



In sum, the court considered the following evidence. Claire had been working for Samantha’s parents for about a year and a half. Last September 1, Claire arrived at the parents’ apartment to take care of Samantha. When she arrived, Claire explained to Samantha’s parents that she was late because the police had detained her for her fourth speeding ticket that year. According to Samantha’s father, when he and his wife left for work at 8:00 a.m. everything seemed fine. However, Samantha’s father admitted that he might not have been paying very close attention to Claire or his daughter because his wife distracted him with her concerns. Earlier that same morning, Samantha’s mother had told him: “I had a nightmare last night and I think it means that something bad will happen today.” “Upon reflection,” Samantha’s father said, “I think my wife was sensing that something was not right about Claire, but otherwise everything seemed pretty normal that morning.'' 



About an hour and a half later, as Claire was preparing to take Samantha to the park, she noticed that Samantha was not breathing. Claire frantically called out to a neighbor: “Come and help me with Samantha, she’s having trouble breathing!”  The neighbor came to the apartment and called 911. The neighbor told the police operator: “I’m with Samantha who doesn’t seem to be breathing you need to get here fast.”  



After Samantha was taken to the hospital, the police and prosecutor interviewed Claire on videotape. Claire told the officer that Samantha had vomited and afterwards she had placed the child on a changing table and tried to comfort her. Claire also said that Samantha had regained consciousness briefly, before falling asleep. The police recovered a blood-stained baby blanket from the scene. The neighbor told the police that Samantha “looked blue” when she arrived at the apartment. The police officer also took a written statement from the neighbor. According to the lead paramedic, when he arrived at the apartment Samantha was unconscious.  Samantha died at the hospital the next day.  Medical examiners testified that little or no blood had been getting to her brain since some time on the morning of September 1. 



On cross-examination from Claire’s attorney during the preliminary hearing, the medical examiner admitted that there is no medical test that can pinpoint the exact time that physical injuries are received. The medical examiner also testified that medical science cannot fully explain how physical trauma to the head causes death. 









Evidence-Spring 1
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PROFESSIONAL RESPONSIBILITY

SPRING 2021 READINGS AND ASSIGNMENTS

Professor Phyllis Williams Kotey



		Week

		Beginning

		Learning Outcomes

		Assignments



		





1

		

JAN 11



Chapter 1 

Introducing Professionalism and 

Legal Ethics



Chapter 2

The Basic Elements 

of Law Practice 



		· Determine how to gain admission to the bar

· Understand the framework for the rules and laws that regulate lawyers’ conduct

· Differentiate professionalism and the dominant conception of the lawyer’s role

· Reflect on the connection between personal and professional values

· Articulate your expectations of this course

· Explain the rationale that underlies the regulation of the unauthorized practice of law (UPL) and the critiques against this regulation

· Apply the existing UPL principles to traditional fact patterns such as books, forms, and legal software

· Evaluate UPL arguments that may be applied to new technologies



		

Course Orientation





Chapter 1

Introducing Professionalism

and Legal Ethics



Chapter 2



I.  Introduction

II.  Defining the Practice of Law





		 









2

		

JAN 18

(MLK Holiday)





Chapter 2

The Basic Elements 

of Law Practice 

(cont’d)







A - O















		· Apply the rules that specify how lawyers may share fees or ownership with non-lawyers including the basic prohibition and the exceptions

· Develop your own views on the contemporary debates about UPL and lawyer-nonlawyer fee sharing and ownership rules

· Determine whether a lawyer’s conduct in a law-related business is subject to the rules of professional conduct

· Determine when a lawyer engaged in the practice of law may be subject to the regulations governing UPL

· Recognize the importance of asking the question “Who is my client” and determining the answer at the outset of every relationship

· Evaluate whether a lawyer-client relationship exists

· Recognize the consequences of establishing a lawyer-client relationship

· Recognize the circumstances in which a lawyer might have a duty to accept representation or a duty to reject representation

· Distinguish among situations that require a lawyer to withdraw from representation, situations that permit a lawyer to withdraw from representation, and situations in which a lawyer is not permitted to withdraw from representation

· Determine what actions a lawyer must take before withdrawing from representation

· Distinguish the goals of the disciplinary system, the malpractice liability system, and the ineffective assistance of counsel doctrine

· Determine what conduct would subject a lawyer to discipline for lack of competence, to malpractice liability, and to a finding of ineffective assistance of counsel

· Comply with the rules that govern a lawyer’s ability to limit malpractice liability

· Recognize the decisions that clearly are allocated to clients rather than lawyers

· Apply the appropriate allocation principles for those decisions that are not clearly allocated to clients

· Identify the circumstances in which the traditional rules about allocation of decision-making authority do not apply





		 

Chapter 2 

Cont’d





III.  Creating the Lawyer-Client Relationship 



IV.  Ending the Lawyer-Client 

Relationship 



 



		3

		JAN 25



Chapter 2

Cont’d

The Basic Elements 

of Law Practice 

(cont’d)



P – Z

		

		

Chapter 2

Cont’d



V.  Competence

VI.  Principles that Govern the 

Relationship Between Lawyers 

and Clients  





		4

		

FEB 1



Chapter 3

The Business, Technology, and Marketing of Legal Services

A – O

		· Distinguish solicitation from advertising

· Identify the States’ interest in regulating lawyer advertising as commercial speech

· Recognize the ways in which lawyers are advertising with new media and technologies that may not be governed directly by the Model Rules

· Determine whether a lawyer solicitation or advertisement complies with the Model Rules	

· Distinguish the types of fees a lawyer may charge

· Analyze whether a lawyer’s fee is reasonable under the Model Rules

· Analyze what funds or property a lawyer must maintain separately from the lawyer’s property, including in a trust account

		

Chapter 3



I.  Introduction 



II.  Finding Clients



II.  Fees and Billing 



Assignment 1

Simulation p. 192

(word limit:  no less than 250 words):



		5

		

FEB 8



Chapter 4

Attorney-Client Privilege and the Lawyer's Duty of Confidentiality





P – Z

		· Understand the relationship between attorney-client privilege and the duty of confidentiality

· Distinguish between attorney-client privilege and the duty of confidentiality

· Explain the rationale for attorney-client privilege

· Identify the necessary elements for attorney-client privilege

· Identify who has the authority to waive attorney-client privilege

· Analyze selective waiver of attorney-client privilege

· Evaluate the impact of mistaken disclosures on attorney-client privilege

· Summarize the Federal Rule of Evidence addressing attorney-client privilege

· Explain the duties of an attorney receiving privileged information

· Recognize the crime-fraud exception to attorney-client privilege

· Identify the basics of the duty of confidentiality

· Determine the individuals to whom a lawyer owes the duty of confidentiality

· Identify the scope of information within the duty of confidentiality and exceptions to the duty of confidentiality

· Assess whether the duty of confidentiality and exceptions to the confidentiality serve clients’ interests, lawyers’ interests, or society’s interests



		Chapter 4



I.  Introduction 



II.  The Relationship Between the Duty of Confidentiality and the Attorney-Client Privilege 



III.  Basics of the Attorney-Client Privilege 



IV.  The Basics of the Duty of Confidentiality Under Rule 1.6  





		6

		FEB 15



Chapter 5

 Conflicts of Interest



A - O



		· Analyze whether a concurrent conflict of interest exists

· Evaluate whether representation is permitted when a concurrent conflict of interest exists

· Evaluate the enforceability of a prospective conflict of interest waiver

· Evaluate what constitutes proper informed consent to a conflict of interest

· Recognize when a positional conflict of interest exists

· Analyze whether a conflict of interest exists between a client’s interests and the lawyer’s personal or financial interest

· Evaluate whether representation is permitted when a conflict exists between a client’s interests and the lawyer’s personal or financial interest

· Evaluate whether a lawyer is prohibited from serving as an advocate in a trial in which the lawyer may serve as a witness

· Analyze whether a former client conflict of interest exists

· Evaluate whether representation is permitted when a former client conflict of interest exists

· Analyze whether a former government lawyer is prohibited from representing a client because of a conflict of interest arising out of the lawyer’s previous governmental work

· Analyze when a former government lawyer’s conflict of interest is imputed to the lawyer’s firm

· Analyze whether a current government lawyer is prohibited from representing a client because of a conflict of interest arising out of previous private practice work

· Analyze the duties of lawyers serving as third-party neutrals

· Analyze when conflicts of interest are imputed to lawyers associated in a firm

· Determine when representation is permitted even though there are conflicts of interest imputed to a tainted lawyer’s firm

· Identify criminal defense attorney conflicts of interest

· Evaluate when defense attorney conflicts of interest result in ineffective assistance of counsel



		

Chapter 5



I.  Introduction



II.  Simultaneous Representation of Multiple Clients



III.  Conflict Between Client’s Interest and Personal or Financial Interest of the Lawyer



IV.  Lawyer Advocate as Witness













		7

		FEB 22



Chapter 5

Cont’d



 Conflicts of Interest



P - Z





		

		Chapter 5

Cont’d



V.  Representation of Interest Adverse to a Former Client 



VI.  Lawyers as Third Party Neutrals



VII.  Vicarious Disqualification 



VIII.  Conflict of Interest in Criminal Cases 







		

8

		

MAR 1





		

MID TERM

		

Take Home 



		

		





MAR 8

Chapter 6



The Lawyer's Duties to the Legal System, the Profession, and Nonclients



A - O



		· Recognize the tension between the lawyer’s role as a “zealous advocate” and the lawyer’s role as an “officer of the court”

· Distinguish between a frivolous claim and a good faith argument of law

· Analyze the duty to disclose adverse legal authority

· Analyze the duty to take reasonable remedial measures for “criminal or fraudulent conduct related to the proceeding” and how this duty trumps the duty of confidentiality

· Identify the state of mind required to satisfy the duty not to offer false evidence in a civil case

· Analyze the attorney’s obligations when the attorney reasonably believes, but is not certain, that a client intends to commit perjury in a civil case

· Identify the state of mind required to satisfy the duty not to offer false evidence in a criminal case

· Analyze the attorney’s obligations when the attorney reasonably believes, but is not certain, that the client intends to commit perjury in a criminal case

· Analyze the elements of ineffective assistance of counsel in the context of a lawyer’s dissuasion of a client who intends to commit perjury

· Analyze the prohibition against stating a personal opinion as to the justness of a cause

· Analyze the prohibition against encouraging third parties to withhold relevant information

· Analyze the rules relating to the compensation of occurrence witnesses

· Analyze the rules relating to ex parte communications with judges

· Analyze the rule relating to ex parte communications with jurors after the jury has been discharged

· Analyze the duty to disclose that appearance is in a representative capacity before a legislative body or administrative agency in a non-adjudicative proceeding

· Analyze the duty not to state or imply an improper ability to influence a government agency or official

· Distinguish between proper and improper extra-judicial statements relating to an ongoing trial

· Recognize the constitutional standard applicable to an attorney’s extrajudicial statements, including the “public records” safe harbor

· Analyze the duty to report judicial misconduct or lack of fitness for office

· Distinguish between proper and improper statements about judicial candidates seeking office

· Analyze the prohibition against implying disinterest and offering legal advice to unrepresented persons

· Analyze the prohibition against making false statements of material fact or failing to disclose material facts when disclosure is necessary to avoid assisting the client in a criminal or fraudulent act

· Distinguish between proper and improper conduct when litigating against a party suspected of criminal wrongdoing

· Analyze the prohibition on assisting a client with a crime or fraud

· Analyze the duty to refer matters to higher authority in the organization under the Model Rules

· Analyze the prohibition against failing to disclose material facts when disclosure is necessary to avoid assisting the client in a criminal or fraudulent act

· Analyze the elements of the Hazard test for civil and criminal liability

· Analyze state of mind requirements for discipline for subordinate and supervising attorneys

· Analyze the duty of competence as applied to legal opinions

· Analyze the Sarbanes-Oxley regulations to determine what factual circumstances trigger the duty to report up-the-ladder



		Chapter 6



 I.  Duties to the Court and Other Tribunals 



II. Duties to Court, Third Parties & the Law 





		













9

		





MAR 15

Chapter 6

Cont’d

The Lawyer's Duties to the Legal System, the Profession, and Nonclients

Cont’d



P - Z



		

		





Chapter 6

Cont’d



III.  Duties to the Legal Profession











		













10

		





MAR 22



Chapter 7 



 Special Ethics Rules:  Prosecutors and Judges





A - O





		· Analyze the prohibition against communications with a represented party

· Analyze the prohibition against communications with a represented party where a non-lawyer agent is used

· Analyze the duty to notify the other party in connection with inadvertent disclosures

· Analyze the prohibition against making an agreement that restricts the right of lawyers to practice law as part of a settlement of a client controversy

· Analyze the duty to report lawyer misconduct and the exception when information about misconduct is gained while participating in a lawyer assistance program

· Articulate the unique role of the prosecutor as minister of justice

· Recognize the boundaries of the prosecutor’s discretion to charge

· Analyze when a prosecutor must refrain from prosecuting a charge for lack of probable cause

· Recognize the role and requirements of prosecutors in ensuring a defendant’s right to counsel

· Recognize the prohibition on a prosecutor seeking waiver of pretrial rights from an unrepresented accused

· Differentiate the constitutional obligation to disclose evidence (the Brady Rule) from the requirements under Rule 3.8

· Identify proper prosecutorial conduct at different stages of an action, including plea bargaining, trial, sentencing, and post-conviction

· Analyze, and articulate the policy behind, the rules requiring prosecutors to rectify, as well as avoid, wrongful convictions

· Recognize the sources of law governing the ethical standards for judges

· Analyze prohibitions on external influences for sitting judges

· Analyze when judicial disqualification is required

· Recognize limitations on extrajudicial activity

Recognize limitations imposed on candidates for judicial elections

		



Chapter 7



I.  Prosecutors 



II.  Ethical Standards for Judges 



		







11

		MAR 30

Chapter 8

What is the Proper Role of Lawyers?



P - Z









		· Identify the elements of, and rationale for, the dominant conception of the lawyer’s role as a neutral partisan

· Differentiate the neutral partisan role from the historical understanding of lawyers as servants of the public good

· Describe the arguments for and against alternative lawyering models grounded in moral responsibility, feminism, religion, racial justice, LGBTQ rights, and civic responsibility

· Apply each model to lawyering decisions

· Differentiate each model from the neutral partisan role

Articulate the lawyer’s role that you choose for yourself

		Chapter 8



I.  Introduction



II.  The Dominant Conception of the Neutral Partisan in Historical and Philosophical Context





		





12

		

APR 1

Chapter 8

Cont’d

What is the Proper Role of Lawyers?



A – O



		

		

Chapter 8

Cont’d

III.  Competing Visions of Professional Morality



IV.  Summary 



Assignment 2 pp. 569 - 628

Simulations for Competing Visions of Professional Morality  

(Respond fully to two of the simulations)

(word limit:  no less than 250 words):



		



13

		APR 8

Chapter 9



Why Do Lawyers Have Special Privileges and Responsibilities?

P - Z

		· Assess whether standards for bar admission and discipline guarantee that lawyers provide competent representation  

· Assess whether restrictions on the unlicensed practice of law protect the public  

Reflect upon competing visions of professionalism and morality

		

Chapter 9



I. The Professional Privilege



II.  Special Responsibilities





		

		APR 15

		Make up Class

		



		

		APR 22

		Review

		



		

		APR 26

		Last day of Class

CLASSES END
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		Accounting for Lawyers

Florida International University

School of Law

		Professor Hesch

Spring 2021

Jhesch62644@gmail.com



		

		Wednesday and Thursday, 5:30 pm to 6:45 pm



		

		







 Accounting For Lawyers Concise Fifth Edition by Barrett and Herwitz (Foundation Press 2016)



	Your objective in preparing an assignment is to understand the fundamental principles, known as “generally accepted accounting principles” (GAAP), and then examine how these principles are used in reporting financial information.  The problems are designed to illustrate the application of these principles to a specific factual situation.  The materials in the course book are designed to illustrate what happens when the financial information is inaccurate, misleading, ambiguous or has an intentional omission.  The course is designed to understand what the information on financial statements represents and then examine how, even following the rules, companies can mislead the reader of their financial statements.  



	No grades will be given for class participation.  Instead, if a student demonstrates they made a reasonable attempt to prepare for class and asks questions during class, that effort will be noted.  After grading all examinations, I will then look at a student’s class participation.  If a student’s written examination misses the next highest grade by a few points, and I see that the student made a sincere effort to prepare for class and meaningfully participated in class discussions, I will then raise their examination grade to the next highest grade in determining the final course grade.  In other words, class participation can only benefit the student.  If you must choose between coming to class unprepared or not coming, come unprepared.  That way you have a chance to learn something.

	

The final examination will be a take home exercise.  Since a take home exam is more difficult than a closed book exam, memorization should not be emphasized as part of your studying.  Instead, you should focus on developing an understanding of the fundamental principles as the examination is designed to evaluate how you apply these principles to a specific factual situation, most likely a set of facts you have not seen before.  Therefore, I will be looking at your analysis rather than the final conclusions you reach.  If your examination demonstrates an understanding of the principles, and the analytical ability to apply these principles, you will do well on the examination.  In other words, merely giving the answer (i.e. the result) is not what I will be looking at in determining your grade.  



The final examination will be handed out on the last day of class.  You need to return your completed answers to the Registrar’s Office no later than 5:00 p.m. the day scheduled for the examination.  You are permitted to refer to any materials you and your classmates prepared, the course book and any reference materials you desire to rely upon, including resources on the internet.  The only limitation is that you cannot consult with your classmates or other individuals, either directly or indirectly, using the internet, computers, chat rooms, cellular telephones and similar resources after the examination is distributed.



The course is scheduled to meet for 28 class sessions.  Given holidays, weather and conflicts, some scheduled classes may be cancelled.  All cancelled classes will be made up by my recording the cancelled session and having the recording available on the law school’s website.  That way you can listen to the recorded session at a time convenient for you.  I will inform you, either during a scheduled class or by e-mail, when the recorded make-up class will be available.  I will record a cancelled class in advance so that you can log in to the school website to listen to them in sequence.


Assignments:



		

		Orientation Problem for the first class

		handout



		

		Readings in Course book

		Problems



		

		

		



		Chapter 1:    Balance Sheet
Double Entry Bookkeeping

		pp. 1-27

		1.1A
1.1B



		Income Statement



		pp. 30-41

		1.2B



		Equity



		pp. 49-61

		



		Accrual Accounting

		pp. 62-63

		



		Introduction

		pp. 62-70

		1.5C



		Deferral

		pp. 71-79

		



		Accrual (accelerate)

		pp. 79-85

		1.6A



		Income Taxes



		p. 86

		



		Review



		pp. 87-95

		1.7 A



		Inventory



		pp. 100-108

		1.8A



		Cash Flows



		pp. 117-126

		



		Preface



		pp. v-xix

		



		Chapter 2: GAAP



		139-144, 145-148

		



		· Skim the readings from 148-172 as they will be referred to in later readings

		148-150, 150-155, 155-160, 160-161 and 168-172 

		



		· 

		172-174, 

		2.1A at page 174 should refer to 1.8A



		· The Audit process

		174-181, 186-190 and 206-208

		2.2A at page 190



		Chapter 3: Time Value Principles:  Present value of future payments

		215-249, but I will not be covering the material on “How to use Excell”

		3.1A, 3.2A, 3.2B, 3.3A, 3.3B(1), 3.4B(1), 3.4C, 3.6A and 3.7C



		Chapter 4: Financial Analysis
Read: Friedus v.U.S.,

223 F2d 598 (D.C. Cir. 1995)

		255-264

		Handout problem



		Semantics

		264-271

		



		Income Measurement

		271-283

		



		Pro Forma Metrics

		283-290

		4.3C



		Ratio Analysis:  Part 1

		295-301

		



		Ratio Analysis:  Part 2

		295-301

		



		Cash Flows

		310-312

		



		Chapter 5: Legal Capital

		329-342

		5.1A



		Read:  Hanewald v. Bryan’s Inc., 429 N.W. 2d 414 (N.D. 1988); Vision Monitor Software, LLC v. Commissioner, T.C. Memo 2014-182; Kinston v. Home Life Ins. Co., 101 A. 848 (Del. 1917).

		

		



		Drafting for Lawyers

		345-354

		5.3



		

Chapter 6:  Recognition and Matching

		

		



		Role of the lawyer

		359-363

		Pay particular attention to Topic 606 at pp. 361-362



		Realization in general

		367-370

		



		See insert to Note 3 at p. 375; 

		375-380

		



		“The Numbers Game” 

		380-385

		



		What is realization?

		388-401

		In reMotorola at p. 391



		Non-monetary transactions

		401-406

		What is imputed interest?



		Related party transactions

		406-408

		



		Exceptions to realization

		408-409

		



		“Fair Value Accounting”

		409-415 (skim)

		



		Bond discount and premium

		416-421

		



		What is realization?

		440-445

		



		Right to return assets where there was a prior realization event

		445-446

		



		Barter transactions

		446-447

		



		Internet sales

		449-450

		



		Reporting gain when realization has not occurred

		450-457

		6.3 and 6.4



		Deposits and prepayments

		458-465

		



		Return to Matching

		466-469

		6.5



		Deferred losses

		469-471

		6.6



		Accrual again

		471-476

		



		More accrual

		476-478

		6.7



		Estimates for uncollectable receivables

		479-483

		6.8



		Anticipated income taxes

		484-485

		



		Return to Pacific Grape Products

		485-486

		6.9. 6.10A, 6.11



		Drafting for lawyers

		489-498

		6.12A



		Chapter 7:  Contingencies

		

		



		Importance to Lawyers

		501-505

		



		Ace Oil Corporation

		505-506

		



		FASB Topic 450 (SFAS No. 5)

		507-526

		



		Notes

		526-534

		



		DuPont Disclosure statement

		534-536

		



		Audit Standards

		550-559

		7.1



		Discovery (skim briefly)

		562-578

		



		Chapter 8:  Inventory

		

		



		Importance to Lawyers

		581-584

		



		Ending Inventory

		584-597

		8.1A



		Inventory Pricing

		599-607

		



		LIFO

		611-612

		Jones Shoe illustration



		Using market value

		614-620

		8.2A



		Consistency

		623-626

		



		Chapter 9: Capitalized costs and depreciation

		 

		



		Importance to Lawyers

		627-630

		



		Expense or capitalize

		630-634

		9.1



		Allocation

		635-642

		



		Methods of Depreciation

		642-648

		9.3, 9.5A



		Intangible assets:  Goodwill

		659-661, 666-672

		9.8A



		Write Downs

		678-682
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Florida International School of Law					    Professor Hesch

Accounting For Lawyers								Spring 2021



Accounting for Shareholders’ Equity 



1.	On January 1, 2017, A and B each contributed $5,000 in cash to form a business that will operate as a corporation.  In return for their contribution to the capital of the corporation, they each received 100 shares of stock in the corporation.  Immediately after the corporation was formed, it had $10,000 in cash and 200 shares outstanding. 



	a.	Should the receipt of the $10,000 contribution to capital be treated as income to the corporation?  After all, the corporation now has $10,000 that it did not have before.  



	b.	Prepare a statement of financial position for the corporation, commonly referred to as a balance sheet, as of the date of its formation, listing its assets and the shareholders’ equity in the corporation.  What is meant by the term  “shareholders’ equity?”  How is the $10,000 contribution to capital reported on the balance sheet?  



	c.	Immediately after the corporation was formed, what is the value of a 50% interest in the corporation?  What is the value of 100 shares of stock?  What is the value of one share of stock?  What is each investor’s cost in the 100 shares of stock?  What is the cost in a single share of stock?



2.	During the 2017 calendar year, the corporation purchased a parcel of vacant land for $10,000.  At the end of the year the corporation sold the vacant land for $12,000, “realizing” a $2,000 gain on the sale.  The corporation had no other transactions for the 2017 year.  The corporation’s income tax liability on its $2,000 gain is $300. At the end of 2017, the corporation had $12,000 in cash, but the shareholders’ equity is only $11,700 because the $300 of taxes on the corporation’s $2,000 of taxable income is an expense to the corporation.  Since the corporation had not paid its income tax liability by the  end of the 2017 year, it had a liability for Federal income taxes of $300.  The corporation did not pay any dividends during 2017, retaining its earnings in the business.  Thus, we call the $1,700 reported in shareholders’ equity as “retained earnings.”



	a.	Prepare a balance sheet for the corporation as of December 31, 2017.  How are the retained earnings reported on the year-end balance sheet?  



	b.	What is the value of a 50% interest in the corporation at year-end?  What is the value of 100 shares of stock at year-end?  What is the value of each share of stock at year-end?  Do the shareholders have to report the increase in the value of the stock that occurred during the 2017 year as income on their 2017 individual income tax returns?  What is each shareholder’s cost in their stock at year-end?  What is the difference between “unrealized appreciation in value” and a “realized gain?”



	c.	What is the amount of the corporation’s “earnings per share” for the 2017 year?



	d.	Why is  the corporation’s financial income $1,700 instead of its $2,000 of taxable income? 



	e.	What was the company’s rate of return on its equity?













Alternative #1:	On January 1, 2018, the corporation distributed $850 in cash to each shareholder.



	a.	What impact does the $1,700 dividend payment have on the corporation’s retained earnings?



	b.	How does each shareholder treat the receipt of the $850 dividend?



	  Explain what is meant by the expression that corporate earnings are taxed twice.  



	c.	How does the distribution of the $1,700 affect the value of the shareholders’ equity?  After the distribution, what is the value of one share of stock?   Have the shareholders suffered a real economic loss even though the value of their shares declined in value?


Alternative #2:	The corporaton does not pay a dividend.  On January 1, 2018, A sells all 100 of her shares in the corporation to C for $5,850.



	a.	What impact, if any, does A’s sale of her stock to C have on the corporation’s balance sheet?  Why was C willing to pay $5,850 for 100 shares of stock?



	b.	Does A have to treat the receipt of the entire $5,850 sale proceeds as income?



	c.	Why is there still double taxation of corporate earnings in alternative #2?  




Alternative #3:	On January 1, 2018, the corporation distributes 34 additional shares 				of stock, A and B each receiving 17 shares.  Thereafter, A and B 					each own 117 shares of stock. 



	a.	Why is this called a stock dividend?  Why is the dividend in alternative #3 not reported as taxable income by the shareholders?  



	b.	What impact does the stock dividend have on the value of the shareholders’ equity in the corporation?  After the payment of the stock dividend, what is the value of a 50% interest in the corporation?  Before the stock dividend, what was the value of a 50% interest in the corporation?  What is the value of each share of stock after the issuance of the stock dividend? 



	c.	What impact does the stock dividend have on the corporation’s balance sheet?  In particular, does the stock dividend reduce corporate assets the way a cash dividend did?  



	d.	Why would a corporation pay a stock dividend instead of a cash dividend?
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Tech Competence


38 States Have Adopted the Duty of Technology Competence


In 2012, something happened that I called a sea change in the legal profession: The American


Bar Association formally approved a change to the Model Rules of Professional Conduct to


make clear that lawyers have a duty to be competent not only in the law and its practice, but


also in technology.
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Click on any state in blue for its rule



http://catalystsecure.com/blog/2012/08/new-aba-ethics-rule-underscores-what-edd-lawyers-should-already-know-theres-no-hiding-from-technology/

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents.html

https://public.courts.alaska.gov/web/sco/docs/sco1905leg.pdf

http://www.azbar.org/Ethics/RulesofProfessionalConduct/ViewRule?id=3

https://opinions.arcourts.gov/ark/supremecourt/en/item/297056/index.do?r=AAAAAQANanVuZSAyNiwgMjAxNAE

https://www.lawsitesblog.com/2016/12/another-state-adopts-duty-technology-competence-makes-26.html

https://courts.delaware.gov/rules/pdf/dlrpc2013rulechange.pdf

https://www.lawsitesblog.com/2016/09/florida-25th-state-adopt-duty-technology-competence.html

http://isb.idaho.gov/pdf/rules/irpc.pdf

https://www.lawsitesblog.com/2015/10/illinois-adopts-duty-of-technology-competence-is-now-15th-state-to-do-so.html

http://in.gov/judiciary/files/order-rules-2017-0731-prof-conduct.pdf

https://www.legis.iowa.gov/docs/ACO/CourtRulesChapter/04-28-2017.32.pdf

http://www.kscourts.org/kansas-courts/supreme-court/orders/2014/2014SC15.pdf

https://www.lawsitesblog.com/2018/03/make-30-states-another-adopts-ethical-duty-technology-competence.html

https://www.lawsitesblog.com/2015/03/mass-becomes-14th-state-to-adopt-duty-of-technology-competence.html

https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2018-11_2019-09-18_FormattedOrder_AmendtOfMRPC1.1-1.6.pdf

http://mn.gov/law-library-stat/archive/supct/2015/ORADM108005-022415.pdf

https://www.lawsitesblog.com/2018/03/another-state-adopts-duty-technology-competence-total-now-29.html

https://cdn.ymaws.com/www.montanabar.org/resource/resmgr/attorney_rules_and_regulations/rules_of_professional_conduc.pdf

https://supremecourt.nebraska.gov/supreme-court-rules/chapter-3-attorneys-practice-law/article-5-nebraska-rules-professional-conduct/%C2%A7%C2%A7-3-5011-3-50118-client-lawyer-relationship/%C2%A7-3-5011-competence

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

http://www.nmcompcomm.us/nmrules/NMRules/13-8300-038.pdf

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

https://www.ncbar.gov/for-lawyers/ethics/rules-of-professional-conduct/rule-11-competence/

https://www.lawsitesblog.com/2016/06/another-state-adopts-duty-technology-competence-lawyers.html

http://www.supremecourt.ohio.gov/LegalResources/Rules/ProfConduct/profConductRules.pdf

https://www.lawsitesblog.com/2016/09/another-state-adopts-duty-tech-competence-time-twist.html

http://www.pacourts.us/assets/opinions/Supreme/out/120drd.pdf?cb=1

https://www.sccourts.org/whatsnew/displayWhatsNew.cfm?indexId=2433

https://www.lawsitesblog.com/2017/03/another-state-adopts-duty-technology-competence-canada-may-also.html

https://www.lawsitesblog.com/2019/03/texas-is-latest-%E2%80%A6ology-competence.html

https://www.lawsitesblog.com/2015/12/another-two-states-adopt-duty-of-technology-competence.html

https://www.vermontjudiciary.org/sites/default/files/documents/PROMULGATED%20Amendments%20to%20V.R.Pr_.C.%201.1%2C%20Comments%20%5B6%5D-%5B8%5D.pdf

https://www.lawsitesblog.com/2015/12/virginia-becomes-18th-state-to-adopt-duty-of-technology-competence.html

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=RPC&ruleid=garpc1.01

http://www.courtswv.gov/legal-community/court-rules/Orders/2014/RPC-Final-Effective-Jan-1-2015.pdf

https://www.lawsitesblog.com/2016/07/another-two-states-adopt-duty-technology-competence-2.html

https://www.courts.state.wy.us/wp-content/uploads/2017/06/proconatt_2014080500.pdf

https://www.lawsitesblog.com/
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More specifically, the ABA’s House of Delegates voted to amend Comment 8 to Model Rule 1.1,


which pertains to competence, to read as follows:


Maintaining Competence


To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in


the law and its practice, including the benefits and risks associated with relevant technology,


engage in continuing study and education and comply with all continuing legal education


requirements to which the lawyer is subject. (Emphasis added.)


Of course, the Model Rules are just that — a model. They provide guidance to the states in


formulating their own rules of professional conduct. Each state is free to adopt, reject, ignore or


modify the Model Rules. For the duty of technology competence to apply to the lawyers in any


given state, that state’s high court (or rule-setting body) would first have to adopt it.


On this page, I track the states that have formally adopted the revised comment to Rule 1.1. The


total so far is 38.


Alaska, effective Oct. 15, 2017.


Arizona, effective Jan. 1, 2015.


Arkansas, approved June 26, 2014, effective immediately.


Colorado, approved April 6, 2016, effective immediately. (More details.)


Connecticut, approved June 14, 2013, effective Jan. 1, 2014.


Delaware, approved Jan. 15, 2013, effective March 1, 2013.


Florida, approved Sept. 29, 2016, effective Jan. 1, 2017. (More details.)


Idaho, approved March 17, 2014, effective July 1, 2014.


Illinois, approved Oct. 15, 2015, effective Jan. 1, 2016. (More details.)


Indiana, approved July 31, 2017, effective Jan. 1, 2018. (More details.)


Iowa, approved Oct. 15, 2015, effective Oct. 15, 2015. (More details.)


Kansas, approved Jan. 29, 2014, effective March 1, 2014.


Kentucky, approved Nov. 15, 2017, effective Jan. 1, 2018. (More details.)



https://public.courts.alaska.gov/web/sco/docs/sco1905leg.pdf

http://www.azbar.org/Ethics/RulesofProfessionalConduct/ViewRule?id=3

https://opinions.arcourts.gov/ark/supremecourt/en/item/297056/index.do?r=AAAAAQANanVuZSAyNiwgMjAxNAE

https://www.courts.state.co.us/userfiles/file/Court_Probation/Supreme_Court/Committees/Rules_of_Professional_Conduct_Committee/2016(04).pdf

https://www.lawsitesblog.com/2016/12/another-state-adopts-duty-technology-competence-makes-26.html

http://www.jud.state.ct.us/Publications/PracticeBook/Old/pblj_071613.pdf

https://courts.delaware.gov/rules/pdf/dlrpc2013rulechange.pdf

http://www.floridasupremecourt.org/decisions/2016/sc16-574.pdf

https://www.lawsitesblog.com/2016/09/florida-25th-state-adopt-duty-technology-competence.html

http://isb.idaho.gov/pdf/rules/irpc.pdf

https://www.lawsitesblog.com/2015/10/illinois-adopts-duty-of-technology-competence-is-now-15th-state-to-do-so.html

https://www.lawsitesblog.com/2015/10/illinois-adopts-duty-of-technology-competence-is-now-15th-state-to-do-so.html

http://in.gov/judiciary/files/order-rules-2017-0731-prof-conduct.pdf

https://www.lawsitesblog.com/2018/03/missed-one-now-31-states-adopted-ethical-duty-technology-competence.html

https://www.legis.iowa.gov/docs/ACO/CourtRulesChapter/04-28-2017.32.pdf

https://www.lawsitesblog.com/2015/12/another-two-states-adopt-duty-of-technology-competence.html

http://www.kscourts.org/kansas-courts/supreme-court/orders/2014/2014SC15.pdf

https://courts.ky.gov/courts/supreme/Rules_Procedures/201718.pdf

https://www.lawsitesblog.com/2018/03/make-30-states-another-adopts-ethical-duty-technology-competence.html
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Louisiana, approved by Louisiana Supreme Court on April 11, 2018.


Massachusetts, approved March 27, 2015, effective July 1, 2015. (More details.)


Michigan, approved Sept. 18, 2019, effective Jan. 1, 2020. (More details.)


Minnesota, approved Feb. 24, 2015.


Missouri, approved Sept. 26, 2017, effective immediately. (More details.)


Montana (see paragraph 5 under Preamble). Bar petition. Court order.


Nebraska, adopted June 28, 2017. (More details.)


New Hampshire, approved Nov. 10, 2015, effective Jan. 1, 2016. (More details.)


New Mexico, approved Nov. 1, 2013 (text of approved rules), effective Dec. 31, 2013.


New York, adopted on March 28, 2015, by the New York State Bar Association. (More


details.)


North Carolina, approved July 25, 2014. Note that the phrase adopted by N.C. varies


slightly from the Model Rule: “… including the benefits and risks associated with the


technology relevant to the lawyer’s practice.”


North Dakota, approved Dec. 9, 2015, effective March 1, 2016. (More details.)


Ohio, approved Feb. 14, 2015, effective April 1, 2015.


Oklahoma, approved Sept. 19, 2016, effective immediately. (More details.)


Pennsylvania, approved Oct. 22, 2013 (text of approved rules), effective 30 days later.


South Carolina, approved Nov. 27, 2019, effective immediately. (More details.)


Tennessee, adopted March 6, 2017, effective immediately. (More details.)


Texas, adopted Feb. 26, 2019. (More details.)


Utah, adopted March 3, 2015, effective May 1, 2015. (More details.)


Vermont, adopted October 9, 2018, effective December 10, 2018. (More details.)


Virginia, approved Dec. 17, 2015, effective March 1, 2016. (More details.)


Washington, approved June 2, 2016, effective Sept. 1, 2016. (More details.)


West Virginia, approved Sept. 29, 2014, effective Jan. 1, 2015.



https://www.lawsitesblog.com/2015/03/mass-becomes-14th-state-to-adopt-duty-of-technology-competence.html

https://www.lawsitesblog.com/2015/03/mass-becomes-14th-state-to-adopt-duty-of-technology-competence.html

https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/court-rules-admin-matters/Adopted/2018-11_2019-09-18_FormattedOrder_AmendtOfMRPC1.1-1.6.pdf

https://www.lawsitesblog.com/2019/09/a-37th-state-adopts-the-ethical-duty-of-technology-competence.html

http://mn.gov/law-library-stat/archive//supct/2015/ORADM108005-022415.pdf

https://www.courts.mo.gov/sup/index.nsf/d45a7635d4bfdb8f8625662000632638/683f8005b7bcf629862581a900792919?OpenDocument

https://www.lawsitesblog.com/2018/03/another-state-adopts-duty-technology-competence-total-now-29.html

https://cdn.ymaws.com/www.montanabar.org/resource/resmgr/attorney_rules_and_regulations/rules_of_professional_conduc.pdf

https://c.ymcdn.com/sites/montanabar.site-ym.com/resource/resmgr/Misc/Petition_to_Amend_Tech_Rules.pdf

https://www.lawsitesblog.com/wp-content/uploads/sites/509/2018/12/model-rules-technology-order.pdf

https://supremecourt.nebraska.gov/supreme-court-rules/chapter-3-attorneys-practice-law/article-5-nebraska-rules-professional-conduct/%C2%A7%C2%A7-3-5011-3-50118-client-lawyer-relationship/%C2%A7-3-5011-competence

https://www.lawsitesblog.com/2017/09/another-state-adopts-duty-technology-competence-bringing-total-28.html

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

http://www.nmcompcomm.us/nmrules/NMRules/13-8300-038.pdf

http://www.nmcompcomm.us/nmrules/NMRules/markup/16-101_%28approved_11-1-2013%29.pdf

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

https://www.lawsitesblog.com/2015/11/two-more-states-adopt-duty-of-technology-competence.html

https://www.ncbar.gov/for-lawyers/ethics/rules-of-professional-conduct/rule-11-competence/

https://www.lawsitesblog.com/2016/06/another-state-adopts-duty-technology-competence-lawyers.html

https://www.lawsitesblog.com/2016/06/another-state-adopts-duty-technology-competence-lawyers.html

http://www.supremecourt.ohio.gov/LegalResources/Rules/ProfConduct/profConductRules.pdf

http://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=479331

https://www.lawsitesblog.com/2016/09/another-state-adopts-duty-tech-competence-time-twist.html

http://www.pacourts.us/assets/opinions/Supreme/out/120drd.pdf?cb=1

http://www.pabulletin.com/secure/data/vol43/43-15/652.html

https://www.sccourts.org/whatsnew/displayWhatsNew.cfm?indexId=2433

https://www.lawsitesblog.com/2019/12/and-now-another-state-adopts-duty-of-tech-competence-bringing-total-to-38.html

http://www.tba.org/sites/default/files/sct_r8_amendment_order.pdf

https://www.lawsitesblog.com/2017/03/another-state-adopts-duty-technology-competence-canada-may-also.html

http://www.txcourts.gov/media/1443638/199016.pdf

https://www.lawsitesblog.com/2019/03/texas-is-latest-state-to-adopt-duty-of-technology-competence.html

http://www.utcourts.gov/resources/rules/approved/Rule%20Amendments%20-%20Rules%20of%20Prof%20Conduct.pdf

https://www.lawsitesblog.com/2015/12/another-two-states-adopt-duty-of-technology-competence.html

https://www.vermontjudiciary.org/sites/default/files/documents/PROMULGATED%20Amendments%20to%20V.R.Pr_.C.%201.1%2C%20Comments%20%5B6%5D-%5B8%5D.pdf

https://www.lawsitesblog.com/2018/10/chalk-another-state-adopted-duty-technology-competence.html

https://www.lawsitesblog.com/wp-content/uploads/sites/509/2015/12/2015_12_17_part6_section2_rule_1_1_1_6-c.pdf

https://www.lawsitesblog.com/2015/12/virginia-becomes-18th-state-to-adopt-duty-of-technology-competence.html

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=RPC&ruleid=garpc1.01

https://www.lawsitesblog.com/2016/07/another-two-states-adopt-duty-technology-competence-2.html

http://www.courtswv.gov/legal-community/court-rules/Orders/2014/RPC-Final-Effective-Jan-1-2015.pdf
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Wisconsin, approved July 21, 2016, effective Jan. 1, 2017. (More details.)


Wyoming, approved Aug. 5, 2014, effective Oct. 6, 2014.


California, while not having formally adopted the change to its rules of professional conduct,


has issued an ethics opinion that expressly acknowledges a duty of lawyers to be competent in


technology. State Bar of California Formal Opinion No. 2015-193 requires attorneys who


represent clients in litigation either to be competent in e-discovery or associate with others who


are competent. The opinion expressly cites the ABA’s Comment 8 and states:


Maintaining learning and skill consistent with an attorney’s duty of competence includes


“keeping abreast of changes in the law and its practice, including the benefits and


risks associated with technology.”


If you know of other states I have missed, please let me know.


Related Reading


ABA LTRC Webinar: Technology Competence: What It Means For Your Practice. (Nov.


16, 2017)


Above the Law: OK, We Get Technology Competence, But How Do We Get


Technologically Competent? (Nov. 6, 2017)


Presentation: Ethical Dangers of Technology in the Legal Practice. (May 30, 2017)


LawSites: ABA Issues Major Ruling on Ethics of Email and Electronic


Communications. (May 12, 2017)


Above the Law: This Week In Legal Tech: Ethics And Technology Competence. (July


11, 2016)


Podcast: Talking Technology Competence and Ethics with Jim Calloway. (March 12,


2016)


LawSites: A Duty To Be Competent in E-Discovery? California Says Yes. (Aug. 7, 2015)


Catalyst E-Discovery Blog: California Finalizes Ethics Opinion Requiring Competence


in E-Discovery. (Aug. 6, 2015)



https://www.wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=172475

https://www.lawsitesblog.com/2016/07/another-two-states-adopt-duty-technology-competence-2.html

https://www.courts.state.wy.us/wp-content/uploads/2017/06/proconatt_2014080500.pdf

http://catalystsecure.com/components/com_wordpress/wp/wp-content/uploads/2015/08/CAL-2015-193-11-0004-06-30-15-FINAL.pdf

http://www.lawtechnologytoday.org/2017/11/watch-technology-competence-means-practice/

https://abovethelaw.com/2017/11/ok-we-get-technology-competence-but-how-do-we-get-technologically-competent/

https://www.lawsitesblog.com/2017/05/presentation-ethical-dangers-technology-legal-practice.html

https://www.lawsitesblog.com/2017/05/aba-issues-major-ruling-ethics-email-electronic-communications.html

https://abovethelaw.com/2016/07/this-week-in-legal-tech-ethics-and-technology-competence/

https://www.lawsitesblog.com/2016/03/talking-technology-competence-ethics-jim-calloway.html

https://www.lawsitesblog.com/2015/08/a-duty-to-be-competent-in-e-discovery-california-says-yes.html
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Summer associates identify writing and  


legal research skills required on the job


S u m m a r y  


Greater emphasis is being placed on practical skills in legal education as schools 


acknowledge that it is crucial for law students to develop strong research and writing 


skills to succeed in practice. This need becomes quickly apparent once a student lands 


that first summer associate position. In a recent survey of summer associates, close to 


half reported spending between 50% and 100% of their time conducting legal research. 


When working on client matters, research often entails accessing a broader range of 


content than associates used in law school. Writing and drafting skills are extremely 


important as well, since summer associates are often expected to draft memos, motions, 


briefs and contracts.


Are law students prepared for the work required in their summer associate positions? 


What types of content do they need to complete assignments? In what areas would  


they benefit from additional instruction? These questions are addressed in this report 


summarizing the results of a survey that was conducted in July 2016 by LexisNexis® 


among 330 summer associates working in large U.S. law firms (50+ attorneys).


S u m m e r  a ss  o c i at e s  r e q u i r e  s t ro n g  r e s e a rc h  s k i l l s 


When it comes to legal research, summer associates are expected to hit the ground 


running, as reflected in the significant amount of time they spend conducting legal 


research. Close to half report that over 50% of their time per week is spent on legal 


research. Another 32% of summer associates spend at least a quarter of their time per  


week on research. Considering summer associates spend so much time researching  


the law, it’s not surprising that 86% of hiring partners believe legal research skills are  


highly important.1


T i m e  s p e n t  o n  
l e g a l  r e s e a rc h 


Q. Thinking about a  


typical week in your summer  


associate position, on average,  


what percentage of your  


time is spent conducting  


legal research? 


LexisNexis® Insights Paper


Are law students  
prepared for the  
work required in  


their summer associate  
positions?


Close to half  
reported spending  


between 50% and 100%  
of their time conducting  


legal research.







S u m m e r  a ss  o c i at e s  ac c e ss   a  va r i e t y  o f  c o n t e n t  o n  t h e  j o b 


Summer associates’ projects require them to access content similar to that which  


new associates use in practice.2 As one would expect, almost all summer associates  


access case law and statutes in the scope of their work, and 66% use citation analysis 


services. Summer associates quickly learn that treatises are used extensively in  


practice, since at 62%, they are by far the most accessed secondary source. Treatises  


are followed by law reviews and practice guides at 42% and 39%, respectively. 


Approximately one-third also accessed regulations, administrative rulings and briefs. 


Pleadings and motions, dockets, legal news and court rules were used to a lesser extent.


L e g a l  C o n t e n t  u s e d


Q. Which types of content do you access when conducting legal research as a summer associate?


Almost all summer  
associates access case  
law and statutes in the  


scope of their work.


51% claim they  
were not prepared  


for one or more  
research assignments.


   State and federal case law


   Citation analysis (Shepard’s®, KeyCite®, etc.)


   Law reviews


   Practice guides


   Briefs


   Other case law (other states outside your jurisdiction/country)


   State and federal legislative history


   Restatements and jurisprudence


   American Law Reports


   Pleadings and motions


   Dockets


   Legal news


   Court rules


S u m m e r  a ss  o c i at e s  a r e  s p l i t  b e t w e e n  t h o s e  w h o  f e e l  f u l ly  p r e pa r e d  a n d 
t h o s e  w h o  d o  n ot  f e e l  f u l ly  p r e pa r e d  f o r  t h e i r  r e s e a rc h  a ss  i g n m e n t s 


Although half of the summer associates surveyed felt competent completing all their 


legal research assignments, 51% claim they were not prepared for one or more research 


assignments. In particular, summer associates would benefit from additional training in 


regulatory research, secondary sources, verdicts, briefs and dockets, case law research, 


citation analysis and public records.


97.3% 


66.4% 
62.4% 


42.4% 
39.1% 


38.5% 
35.5% 
33.9% 


33.0% 


28.8% 
27.3% 
27.3% 
26.7% 


20.6% 
20.6% 
17.0% 


87.0%    State and federal statutes


   Treatises 


   Regulatory/regulations


   Administrative rulings







   Court rules and transcripts


   No additional legal research instruction needed


18.5% 
18.2% 
16.1% 


10.0% 


   Statutory research


   Legal news


Regarding online legal research systems, 36% of summer associates think more 


instruction on using Lexis Advance® and Westlaw® in law school would have  


helped them in their summer jobs. 


Ov e r a l l ,  s u m m e r  a ss  o c i at e s  f e lt  p r e pa r e d  to  c o m p l e t e  
w r i t i n g  a ss  i g n m e n t s 


While 65% of summer associates felt fully prepared to complete all writing and drafting 


assignments, 35% had one or more writing assignments they were not fully prepared to 


complete. Between 20% and 30% of summer associates said they would benefit from 


additional training on drafting contracts, memos, pleadings and motions and briefs.


Between 20% and  
30% of summer  


associates said they  
would benefit from  
additional training  


on drafting contracts,  
memos, pleadings and  


motions and briefs.


   Contracts


   Legal forms


   Pleadings and motions


   Demand letters


   Client communications


29.7% 


11.8% 


28.8% 


10.3% 


22.7% 


10.0% 


21.5% 


5.2% 


16.4% 
13.6% 


   Memo writing


   Interrogatories


   Briefs


   Jury questionnaires


   Email etiquette


A d d i t i o n a l  w r i t i n g  a n d  d r a f t i n g  s k i l l s


Q. Which writing or drafting skills would you have liked more instruction on?


C o n c l u s i o n 


Research and writing skills have always been at the core of the law school curriculum. 


Fundamental skills are typically taught in the first-year legal research and writing 


program, and many law schools offer or require advanced courses in legal research or 


writing, among other opportunities. But do the number of credits and hours dedicated 


to legal research and writing align with the time summer associates and new attorneys 


spend exercising these skills in practice?


   Regulatory research (administrative law)


   Verdicts, briefs and dockets


   Citation analysis (Shepard’s, KeyCite, etc.)


33.9% 
27.3% 
24.8% 
23.0% 


22.7% 
22.1% 


   Secondary sources


   Case law research


   Public records


A d d i t i o n a l  r e s e a rc h  s k i l l s


Q. Which legal research skills would you have liked more instruction on?







The data indicates law schools could serve their students well by augmenting current 


training in specific skill sets. In particular, additional instruction is needed in regulatory 


research, case law, citation analysis, and secondary sources. Summer associates are 


expected to use the firm’s online research services, and over one-third stated additional 


instruction on Lexis Advance and Westlaw would have benefited them on the job. Finally, 


summer associates report the need for more experience drafting, specifically contracts 


and memos. 


As law schools increase and enhance the practical skills component of the curriculum, 


these survey results can help educate administrators about the need for strong legal 


research and writing skills, as well as inform updates to the legal research and writing 


curriculum. The better prepared students are for their professional positions, the 


greater their chances for success.


1 “Hiring partners reveal new attorney readiness for real world practice,” 2015. 
2 “Rebooting Legal Research in a Digital Age,” 2013.


LexisNexis, Lexis Advance, Shepard’s and the Knowledge Burst Logo are registered trademarks of Reed Elsevier  
Properties Inc., used under license. Westlaw and KeyCite are registered trademarks of West Publishing Corporation. 
Other products or services may be trademarks or registered trademarks of their respective companies.  
© 2016 LexisNexis. LA13505-0 1016


Additional instruction  
is needed in regulatory  
research, case law and 
 citation analysis, and  


secondary sources.
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How Research Efficiency Impacts Law Firm
Profitability
(September 11, 2014, 2:13 PM EDT)
Given increasing competitive pressures, law firms have struggled in recent years to find new ways to
obtain client engagements while maintaining firm margins. For many firms, that has required a new
look at how the firm does business and conducts its operations. For many, the time spent on legal
research, while often monetized in hourly billings, has become an identifiable cost center through
losses in the form of write-offs and lost potential revenue. Increasing the efficiency of legal research
practices often offers the means to avoid these scenarios and increase the workload capacity of
associate attorneys, which potentially offers to help increase revenue per attorney and, in some
scenarios, reduce overhead.


A recent study by Blue Hill Research has explored these costs in order to create real dollar estimates
of the impact of research efficiency on law firm profitability. Drawing from a variety of publicly
available data, we can attempt to understand how the efficiency of legal research affects the
profitability of law firms.


Efficiency and the Market for Legal Services


While corporate spending on legal services has risen somewhat in recent years, following the sharp
decline after the economic crash of the last decade, it remains an industry of fierce competition and
disciplined internal spend control. Clients’ increased price sensitivity and demand for price control
have put increased competitive pressures on law firms, raising the attention paid to efficiency in an
industry stereotypically viewed as extracting revenue in six-minute increments. In response, firms
have turned to flat rates and other alternative fee agreements (AFAs) or limitations on hours billed or
hours worked to accommodate. These options are frequently adopted based on client pressure and
are generally regarded as either competitive necessities or client-driven concessions required to win
business. Often, these decisions are based on the assumption that “less revenue” is better than “no
revenue.”


While these are reasonable responses to a competitive market, law firms too often overlook “the
other side” of the equation, failing to consider the impact of their internal cost structure on larger
firm profitability. As an example, consider a firm partner who caps the number of hours billed to a
client for legal research without regard for the number of hours actually spent on the project by the
associate involved. Such a decision is determined by client price sensitivity or an estimate of how
long the research “should have taken.” This assessment often fails to consider the finite number of
hours the associate is able to work in a year or the cost to the firm imposed by his or her time.


Overlooked or not, these factors impact the ultimate profitability of both the client engagement and
firm overall. Attorney productivity, and the efficiency with which matters are completed, becomes a
critical component not only of competitive differentiation, but of the ultimate business success of the
firm. Conceptually, these dynamics aren’t foreign concepts for law firms. The same ideas are the
foundation for “New Law” business models and proposals for new legal technology investments.
Rather, the larger challenge lies in uncovering a meaningful basis to understand how process
efficiency relates to larger firm business needs and profitability.


Generally speaking, improving attorney efficiency is the product of removing “waste” (or non-value-
added activity) from the provision of legal services. The exact definition of waste will vary, of course,



http://bluehillresearch.com/calculating-the-value-of-legal-research-efficiency/
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depending on the processes and needs involved in a particular matter. The division between revenue-
generating and non-revenue-generating activity is clearest where firms monetize their services based
on attorney time, with the distinction between billable and nonbillable hours. For firms employing flat
fee or contingency rates, the distinction in how time is used is often not as clear, but the impact of
waste is often greater, as the established “revenue ceiling” means that the costs the matter imposes
on the firm have an immediate and direct impact on its profitability.


The Costs of Legal Research


Legal research, in particular, represents an aspect of the provision of legal services that contributes
waste. In a profession that fundamentally revolves around the application of “law to facts” against
changing scenarios and legal frameworks, legal research is an indelible aspect of practice. For a client
who pays for legal output, not time, legal research inflates the cost related to representation in a
matter. For a law firm, excess time dedicated to legal research generates waste, either in the form of
artificially reduced billable hours, or, particularly in flat or contingency fee projects, as overhead
eroding the profitability of legal work.


Table 1 summarizes the sources and primary measures of costs related to legal research.


Table 1: Costs of Legal Research


The first two represent part of the overhead of the provision of legal services. Access costs (the fees
paid in order to obtain access to legal authorities and guidance) are often the most transparent,
representing a clear dollar cost that is either absorbed by the firm or passed on to a client. Labor
costs represent the time and effort required to find answers to legal questions using the available
solution(s). Labor costs derive both directly in the time required to research and indirectly in the time
required to conduct analysis and apply doctrines, such as in client advice or motion practice. Finally,
quality costs refer to the indirect consequences of incomplete or inaccurate research.


Because access costs impose a clear, monetary impact and quality costs impact the attorney’s own
success in representation, they typically receive the most attention. This causes firms to overlook the
potential for labor costs to erode profitability.


Research Labor Costs and Firm Profitability


Understanding the connection between labor cost and profitability begins with an understanding of
the underlying cost of labor attributed to a firm’s attorneys. That cost is a combination of salary,
benefits, taxes, associated administrative support and resources required, bar dues, and malpractice
insurance. When compared against the revenue the attorney generates, a firm can understand the
“contribution margin” that the individual makes to firm overhead. Because attorney work is also a
firm’s source of revenue, how legal research labor costs impact the firm’s ultimate business depends
on the fee model related to the project.


There are three common fee models employed in legal services: (1) billable time, (2) flat fees, and
(3) contingency fees. In all three cases, the amount of time spent on legal research, as well as in the
associated analysis and application in the project, has an impact on the net value of the project to
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the firm. Table 2 summarizes these relationships in each instance.


Table 2: Research Impact on Profitability


This sort of overhead erosion applies across all cases but is clearest in flat and contingency fee
projects. In both of these circumstances, the firm agrees to take on the project for a set amount. In
the flat fee case, that fee is known at the outset of representation. For contingency, the ultimate
value depends on the disposition of the matter. In both circumstances, attorney efficiency in
completion of the project has a clear impact on firm profitability. First, it minimizes the labor cost for
the project, preserving a higher margin, or permitting the firm to take on a project at a lower fee.
Second, it frees time that the attorney can apply to new revenue-generating projects.


Estimating the Business Impact of Research Labor


Firms often overemphasize the access costs, or the billed fees, required to use a particular research
solution without understanding the larger costs to the firm. To offer some more context, let’s
consider an example I’ve put together using national averages whenever available. Exemplar LLP is a
115-attorney law firm specializing in insurance coverage and defense. As a midsize firm, Exemplar
has approximately 1.3 associates for every partner in the firm, for a total of 65 associates and 50
partners.


Associate Labor Costs


First, let’s understand the costs associated with the firm’s associates. Each associate makes an
annual salary of $137,500 with a yearly bonus of $13,750. Other benefits, insurance, fees and taxes
increase the cost of the associate by 32 percent (+$48,400) for a total labor cost of $199,650.
Increasing that figure by an additional 75 percent for overhead related to office space, IT and
support staff (+$149,737.50), we have a final cost of labor and overhead of $349,387.50 per
associate. Each one of the firm’s associates works 2,044 hours a year, meaning that the “all in” cost
of each associate is ~$171 per hour worked. The total cost to the firm is about $22.7 million (Table
3)


Table 3: Labor Costs of Associates: Exemplar LLP







3/11/2020 How Research Efficiency Impacts Law Firm Profitability - Law360


https://www.law360.com/articles/575667/print?section=aerospace 4/6


Next, let’s consider how these associates make money for the firm and their impact on profit.


We’ll assume that the majority of Exemplar’s work is billed on an hourly basis. In keeping the
industry average, each associate bills for 1,799 hours a year (or for 88 percent of the time that they
work) at a rate of $320 an hour. This comes to $575,680 in revenue per associate in a year (or
~$282 per hour worked) for a total of about $37.4 million. The result is a profit of $226,292 per
associate (or $111 per hour worked) for a total profit to the firm of $14.7 million. The firm’s gross
profit margin on its associates is thus: 39.31 percent (Table 4).


Table 4: Hourly Billing: Revenue and Associate Labor Costs


The Impact of Research Efficiency


We can now begin to explore how research practices within Exemplar affect its top and bottom lines.
To set our baseline, we’ll assume that each associate spends 743.6 hours a year on legal research
activities, or approximately 36 percent of their time. How an increase in research efficiency affects
Exemplar’s business will depend on how the firm is monetizing a matter.


Exemplar bills for the time its associates spend on research. However, like its peers, the firm
subsequently writes off and does not bill for about 26 percent of that research time worked, or 193.3
hours a year per associate. For the firm, these write-offs represent $4,021,388.80 of lost revenue in
a year. Increasing research efficiency in this context does not help recover this revenue, but to
recover the wasted hours associates put into unbillable research. By bringing the hours worked to
complete research activities in line with the client “billable tolerance” threshold, an efficiency gain
offers the opportunity to increase the workload capacity of the firm’s associates. Once again, we can
think of the value to Exemplar in one of two ways.


First, we might look to an efficiency gain as offering the opportunity to regain lost billable hours.
Assuming that the firm can take on more billable work to fill the recovered hours, this represents a
net increase in revenue without increasing the hours that the associates work. Alternatively, even if
the firm does not take on any new business, the unbilled research time worked by its associates
imposes overhead costs. Each associate carries 193.3 hours of unbilled research time. Across the
firm’s 65 associates, this represents 12,564.5 hours of wasted effort. Since 2,044 hours represents
the annual hourly contribution made by an associate, Exemplar could maintain revenues with six
fewer associates if it eliminated its unbilled research time. Removing the compensation costs
associated with these six associates would save the firm $1,197,900, while maintaining revenue.


Table 5 summarizes the impact of a reduction in wasted hours of written off research ranging
between 10 percent and 70 percent in net revenue generation.


Table 5: Impact of Reduced Write-offs: Revenue Generation



https://www.law360.com/patents/4021388
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Table 6 summarizes the impact of a reduction in wasted hours of research ranging between 15
percent and 50 percent in overhead reduction.


Table 6: Impact of Reduced Write-offs: Associate Overhead


Conclusion 


The above reviews some ways in which the efficiency of legal research impacts law firm profitability,
largely based on its impact on the utilization and capacity of associate attorney resources and
research “write-offs.” This is an illustration of how research impacts firm profitability based on the
“billable hour” business model. Firms will note two illustrations of these dynamics in the context of
associate labor overhead and potential revenue generation. Likewise, the examples above
extrapolate from national averages in order to provide firms with a benchmark reference with which
to evaluate their own operations, rather than to create the basis of any conclusions. Firms seeking to
understand their own operations and impact of research labor costs will begin by measuring:


1. Total hours worked per attorney
2. Hours worked on research per attorney
3. Total billable hours per attorney
4. Billable hours for research per attorney
5. Compensation costs and overhead per attorney


By measuring these factors, firms will begin to be able to conduct their own analyses and understand
their own opportunities for improvement.


—By David Houlihan, Blue Hill Research Inc.


David Houlihan is the principal analyst at Boston-based consulting firm Blue Hill Research.


This article was originally published by Blue Hill Research.



http://bluehillresearch.com/author/david-houlihan/
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The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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image12.emf
GENERAL ARTICLE_  Resurrecting (and Modernizing) the Research Treasure Hunt , 109 Law Libr. J. 205.pdf


GENERAL ARTICLE_ Resurrecting (and Modernizing) the Research Treasure Hunt , 109 Law Libr. J. 205.pdf


GENERAL ARTICLE: Resurrecting (and Modernizing) the Research Treasure 
Hunt *


Spring, 2017


Reporter
109 Law Libr. J. 205 *


Length: 8634 words


Author: Nancy Vettorello **


** Clinical Assistant Professor, University of Michigan Law School, Ann Arbor, Michigan.


Highlight


This article identifies the weaknesses in the research skills of new attorneys, traces the debates over how to 
teach research and the recommended solutions, and proposes a return--with modern modifications--to the 
largely abandoned research treasure hunt.


Text


 [*205]   Introduction


First-year associates will spend forty-five percent of their time on legal research; second- and third-year associates 
will spend thirty percent.   1 And unfortunately, employers find their associates' research skills lacking.   2 This is not 


* (c) Nancy Vettorello, 2017. Thanks first and most importantly to my research assistant, Andrew (AJ) Dixon, J.D. 2014, who 
inspired the treasure hunt, infused it with humor, and did most of the hard work of creating the interesting and fun problems. 
Thank you, too, to Charles (CJ) Ramsey, J.D. 2015, who took up the mantle in the second year and continued the hunt with 
fresh ideas of his own. Thank you also to Howard Bromberg, University of Michigan Legal Practice Professor, for his valuable 
input and suggestions.


1  Patrick Meyer, Law Firm Legal Research Requirements for New Attorneys, 101 LAW LIBR. J. 297, 301, 2009 LAW LIBR. J. 
17, P 9.


2  Patrick Meyer, 2012 Law Firm Legal Research Requirements for New Attorneys (Sept. 26, 2011), 
http://ssrn.com/abstract=1953437. 
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a new  [*206]  complaint. Employers have been complaining for more than a hundred years that recent law 
graduates cannot research well.   3


None of this is lost on those who teach legal research, who have long debated the best way to do so. Techniques 
for teaching research have changed over time, and methods once thought appropriate were sometimes later 
disfavored. Changes were driven both by pedagogy and by the ever-changing interface of legal research.


This article explores the types of research skills employers see lacking today; traces the debate over teaching 
methodology for research instruction and reviews modern proposals; and suggests that those who teach legal 
research reconsider one of the methods that has been disfavored--the research treasure hunt. Incorporating the 
treasure hunt as a small part of the curriculum achieves several goals. It exposes students to a greater number of 
research resources, gives them more opportunity to research, allows students small victories, allows them to 
customize their experiences, and marries well with the skills and expectations of the millennial law student. It also 
reflects the type of quick-turnaround research projects that students are asked to do in their summer employment.


What Type of Research Skills Do Students and Novice Attorneys Lack?


Legal research involves several different skills. Attorneys must know where to look, they must know how to judge 
the quality of the resources used,   4 they must be able to utilize resources efficiently, and they must be able to plan 
and execute a research plan that integrates analysis along the way. Despite the fact that most law students believe 
themselves to be good researchers,   5 novice attorneys are criticized in all four areas, and that criticism is long-
standing.   6


First, employers are frustrated that students are not exposed to, or taught to master, a variety of research 
resources. Knowing how to research case law and statutes is not enough. Employers expect new attorneys to also 
be competent in researching administrative codes and legislative histories.   7 New attorneys' inability to research 
federal regulations, the Federal Register, and legislative histories was lamented back in the 1990s   8 and continues 
today,   9 and the ability to perform  [*207]  administrative law research is even more pressing with the growth of 


3  Paul Douglas Callister, Beyond Training: Law Librarianship's Quest for the Pedagogy of Legal Research Education, 95 LAW 
LIBR. J. 7, 9-11, 2003 LAW LIBR. J. 1, PP 6-7 (detailing criticism of new attorneys' research skills dating back to 1902).


4   See, e.g., Yasmin Sokkar Harker, "Information Is Cheap, but Meaning Is Expensive": Building Analytical Skill into Legal 
Research Instruction, 105 LAW LIBR. J. 79, 85, 2013 LAW LIBR. J. 4, P 19 (noting that attorneys need to be able to "assess the 
credibility and reliability of information in order to use it wisely and ethically"); Sheila F. Miller, Using an Alumni Survey to Assess 
Whether Skills Teaching Aligns with Alumni Practice (Mar. 19, 2013), http://ssrn.com/abstract=2235856 (advocating that 
students be taught the responsible use of Google and Wikipedia).


5  Michelle M. Wu & Leslie A. Lee, An Empirical Study on the Research and Critical Evaluation Skills of Law Students, 31 LEGAL 
REFERENCE SERVS. Q. 205, 220 (2012).


6  Callister, supra note 3, at 9-11, PP 6-7.


7  Meyer, supra note 2, at 3.


8   See Donald J. Dunn, Why Legal Research Skills Declined, or When Two Rights Make a Wrong, 85 LAW LIBR. J. 49, 58 
(1993).


9   See ALL-SIS TASK FORCE ON IDENTIFYING SKILLS AND KNOWLEDGE FOR LEGAL PRACTICE, A STUDY OF 
ATTORNEYS' LEGAL RESEARCH PRACTICES AND OPINIONS OF NEW ASSOCIATES' RESEARCH SKILLS 83-85 (June 
2013), http://www.aallnet.org/sections/all/storage/committees/practicetf/final-report-07102013.pdf [https://perma.cc/M82E-LDTL] 
[hereinafter ALL-SIS Report] (noting that nearly thirty percent of those who work with new law graduates believe that the 
graduates do not research administrative regulations effectively, forty-four percent believe that the graduates do not research 
administrative decisions effectively, and nearly fifty percent believe that the graduates do not perform legislative histories 
effectively).
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federal regulation.   10 Indeed, a number of law schools have created required legislation and regulation classes as 
part of the first-year curriculum.   11 "Legal methods" classes, responsible for the instruction of analysis, writing and 
research, have responded accordingly and have increasingly included administrative research in their courses.   12


Despite the focus on litigation in many first-year courses, students may also not know how to find various litigation 
documents, including pleadings, motions, briefs, schedules, and other information available in court dockets; jury 
instructions; and jury awards and settlements.   13


Research skills related to transactional work are also deficient,   14 despite the fact that such skills are valuable for 
the many students who will practice transactional law, not litigation, evidenced in part by the sharp increase in 
clinics devoted to transactional law.   15 And with increased globalization, law schools are exposing students to 
international and foreign law, some in the first-year curriculum, and research skills should complement this 
exposure.   16


Finally, the noticeable increase in courts' willingness to cite to nonlegal materials means that students need to be 
familiar with how to research such materials.   17 These include, as examples, news articles and academic journals 
from other  [*208]  disciplines.   18 Employers report that recent law graduates are deficient in finding nonlegal 
information such as statistics and economic data.   19


Second, in addition to finding the correct resources to use, novice attorneys must be able to judge the validity of 
their sources, a skill that some employers and many in academia believe is lacking.   20 "Avoiding 'information 
obesity' in a world saturated with data may be one of the greatest challenges facing lawyers today."   21 Employers 
want their attorneys to be more discerning about the provenance of the data they use and to strive for the best 
answer, not just an adequate one.   22


10  Sarah Valentine, Legal Research as a Fundamental Skill: A Lifeboat for Students and Law Schools, 39 U. BALT. L. REV. 173, 
174 (2010).


11  James J. Brudney, Legislation and Regulation in the Core Curriculum: A Virtue or a Necessity?, 65 J. LEGAL EDUC. 3, 4 
(2015) (noting that at least twenty-seven law schools require a legislation or combined legislation/regulation course in the first 
year).


12  For example, in 2014, sixty-four percent of the 178 schools surveyed responded that they taught administrative law research. 
ASS'N OF LEGAL WRITING DIRS. & LEGAL WRITING INSTRUCTORS, REPORT OF THE ANNUAL LEGAL WRITING 
SURVEY 2014, at 12 (2014), https://staging-mp6ykpkm7cbbg.us.platform.sh/sites/default/files/2014SurveyReportFinal.pdf 
[https://perma.cc/Q2KY-G3HQ]. Just seven years earlier, only forty-nine percent of the 181 law schools surveyed responded the 
same. ASS'N OF LEGAL-WRITING DIRS. & LEGAL WRITING INSTRUCTORS, 2007 SURVEY RESULTS 10 (2007), 
https://staging-mp6 ykpkm7cbbg.us.platform.sh/sites/default/files/surveyresults2007.pdf [https://perma.cc/A76C-8465]. 


13  ALL-SIS REPORT, supra note 9, at 92; see also Shawn G. Nevers, Legal Research: Litigation Practice Materials, STUDENT 
LAW., Sept. 2012, at 15, 15-16.


14  Meyer, supra note 2, at 2; Preston M. Torbert, Contract Drafting: A Socratic Manifesto, 14 SCRIBES J. LEGAL WRITING 93, 
95 (2011-2012); see also Shawn Nevers, Transactional Legal Research, Before the Bar (Feb. 1, 2013), 
http://abaforlawstudents.com/2013/02/01/transactional-law-research/(noting that "[l]egal research courses have been just as 
guilty as the general law school curriculum of favoring litigation").


15  Susan R. Jones & Jacqueline Lainez, Enriching the Law School Curriculum: The Rise of Transactional Legal Clinics in U.S. 
Law Schools, 43 WASH. U. J.L. & POL'Y 85, 92-96 (2013).


16  Valentine, supra note 10, at 174; Paula A. Franzese, Law Teaching for the Conceptual Age, 44 SETON HALL L. REV 967, 
970 n.15 (2014) (noting that in 2009, Harvard announced that it would include more exposure to international law in its first-year 
curriculum). Franzese also suggests that "with enhanced employment opportunities abroad and the increasingly international 
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Third, employers complain that novice attorneys do not conduct cost-effective research,   23 with one survey 
suggesting that partners may write off up to one-half of the research costs of newer attorneys.   24 Relatedly, novice 
attorneys are expected to make judicious use of secondary materials, but fail to do so.   25


Lastly, employers lament the inability of novice attorneys to create a research plan and to understand how legal 
resources are organized. For example, new attorneys lack the ability to work with legal concepts, relying instead on 
key words,   26 and do not use Boolean searches or citators effectively.   27 Also, in one poll, law firm librarians 
observed that more than eighty percent of summer associates did not know how to "attack" a legal research 
problem.   28 Attorneys who work with recent law graduates were more generous, although still almost twenty 
percent believe that recent law school graduates could not develop an effective research plan.   29


The Ever-Evolving Debate on How to Teach Legal Research


Just as criticism of legal research skills has been long-standing, so too has the debate over how to best teach legal 
research. Legal methods classes began in  [*209]  earnest in the 1950s, with intermittent flurries of review and 
criticisms of the programs starting as early as the 1970s.   30


Some of the early criticisms of research instruction suggested that the relative unimportance placed on the class by 
both law school administration and students--as evidenced by the few credits earned by the course, the pass/fail 
nature of most of the courses, and the low status of those teaching the course--was at least in part to blame for 
students' poor research skills.   31 Distressingly, that worry remains nearly thirty years later.   32 Others suggested 
that the myriad different skills that were required to be taught in so few credit hours in part explained students' poor 
research skills.   33 Again, the concern that there is limited room for research instruction and practice amid the ever-
expanding curriculum remains today.   34 Some commentators, believing the bar itself was responsible because it 
discounted the importance of research skills, suggested adding research-related questions to the bar examination.   


implications even of domestic legal practice, we add value to our students' educational experience by preparing them for 
transnational work." Id. at 973-74.


17  Ellie Margolis, Surfin' Safari--Why Competent Lawyers Should Research on the Web, 10 YALE J.L. & TECH. 82, 115 & n.196 
(2007).


18   Id. at 115.


19  ALL-SIS REPORT, supra note 9, at 94 (finding that more than forty percent of those who work with new graduates think that 
the graduates cannot effectively find economic data and statistics).


20  Ian Gallacher, Who Are These Guys? The Results of a Survey Studying the Information Literacy of Incoming Law Students, 
44 CAL. W. L. REV. 151 (2007); Ellie Margolis & Kristen E. Murray, Say Goodbye to the Books: Information Literacy as the New 
Legal Research Paradigm, 38 U. DAYTON L. REV. 117, 120 (2012); Gene Koo, New Skills, New Learning: Legal Education and 
the Promise of Technology 6 (Berkman Ctr. for Internet & Soc'y, Harv. Law Sch., Research Pub. No. 2007-4, 2007), 
http://ssrn.com/abstract=976646; AALL Law Student Research Competencies and Information Literacy Principles, AALL (June 
2012), http://www.aallnet.org/Archived/Leadership-Governance/policies/PublicPolicies/policy-lawstu.html [https://perma.cc/7V74-
KQRU] (noting that law students need to be able to evaluate the credibility of the sources they use).


21  Koo, supra note 20, at 3.


22   Id. at 6.


23  ALL-SIS REPORT, supra note 9, at 88; Carolyn R. Young & Barbara A. Blanco, What Students Don't Know Will Hurt Them: A 
Frank View from the Field on How to Better Prepare Our Clinic and Externship Students, 14 CLINICAL L. REV. 105, 122 (2007).
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35 Model programs experimented with who taught the class, whether the class was offered over one or two terms or 
over a more intensive period, whether research instruction should stand alone or be combined with instruction in 
analysis, and whether tests or oral examinations should be administered to test student retention of research skills.   
36


The focus of the debate changed over the years as those who taught legal instruction began to focus more on 
teaching methodology itself and less on considerations of staffing and the type of class in which research instruction 
was offered.   37 This is likely due to the fact that programs became more uniform, and hiring fulltime professors to 
teach legal methods classes also became more popular.   38


 [*210]  What follows is a highlight and summary of some of the debates and proposals that have been offered over 
the years. Those who teach legal research continue to consider new options for teaching as they adjust to the 
changing resources available to their students, but no one method of teaching research has been universally 
acknowledged as the best.


The Original Debate: Bibliographic vs. Process-Based Research


The first major debate in teaching methodology began with the debate between bibliographic instruction and a more 
process-based approach to legal research. Bibliographic research, also called research treasure hunts,   39 focuses 
on individual research resources. Students are taught what a resource is and how to use it. They are then tasked 
with using that resource, typically in a small, discrete research task that involves limited analysis and no written 
component. For example, a professor might explain the purpose, function, and organization of American 
Jurisprudence and then have students complete a worksheet to show that they understood the lecture and perhaps 
solve a mini-research question by using the resource. In process-based research, by contrast, students' research is 
focused on solving a larger problem. Students are required to research and use various legal sources to solve the 
problem, and the solution is written as a formal analysis, typically a legal memorandum.   40


24  Aliza B. Kaplan & Kathleen Darvil, Think [and Practice] Like a Lawyer: Legal Research for the New Millennials, 8 LEGAL 
COMM. & RHETORIC: JAWLD 153, 159-60 (2011).


25  ALL-SIS REPORT, supra note 9, at 78; Meyer, supra note 2, at 2.


26  Sokkar Harker, supra note 4, at 86, P 21.


27  Young & Blanco, supra note 23, at 117.


28  Joan S. Howland & Nancy J. Lewis, Effectiveness of Law School Legal Research Training Programs, 40 J. LEGAL EDUC. 
381, 383 (1990).


29  ALL-SIS REPORT, supra note 9, at 77.


30  Robin K. Mills, Legal Research Instruction in Law Schools: The State of the Art, or, Why Law School Graduates Do Not Know 
How to Find the Law, 70 LAW LIBR. J. 343, 344 (1977).


31  Thomas A. Woxland, Why Can't Johnny Research? or It All Started with Christopher Columbus Langdell, 81 LAW LIBR. J. 
451, 454-55 (1989) (noting that research skills are left to "atrophy" after the first-year curriculum).


32   See, e.g., Barbara Glesner Fines, Out of the Shadows: What Legal Research Instruction Reveals About Incorporating Skills 
Throughout the Curriculum, 2013 J. DISP. RESOL. 159, 160, 167-70 (noting that while research skills are purported to be highly 
valued, reformers still view them as mechanical and continue to ignore them in reform suggestions); Timothy W. Floyd et al., 
Beyond Chalk and Talk: The Law School Classroom of the Future, 38 OHIO N.U. L. REV. 257 (2011) (suggesting that we 
rethink the traditional classroom by incorporating more skills activities into doctrinal courses, but not listing research as a skill to 
be added to such courses).


33  Dunn, supra note 8, at 52 (suggesting that the increased focus on writing has worsened research skills); Mills, supra note 30, 
at 345, 346.
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Bibliographic instruction was roundly criticized in an article by Christopher and Jill Wren in 1988, who suggested 
that the more context-oriented approach provided by process-based research was superior.   41 The Wrens 
suggested that bibliographic instruction was artificial and failed to provide the necessary instruction in research as a 
larger process.   42 Helene Shapo and Christina Kunz continued the criticism in 1996, although their criticism 
included an additional component--not only should the bibliographic research no longer be the primary method of 
teaching legal research, but instruction in legal research should not be taught as a standalone topic.   43 These 
views were validated by the important and influential American Bar Association McCrate Report, which specifically 
suggested that research training include more process-based training.   44


In my own experience, I abandoned the research treasure-hunt-type problems years ago because I saw several 
weaknesses in the method. First, because the research tasks were unattached to analysis and a larger assignment-
-such as a  [*211]  memorandum, a brief, or an oral report--they were perceived as busy work, and I suspected that 
my students forgot how to use the research tool the minute the mini-research project was done. Second, because 
the students had used the resource in isolation, they failed to see how it would fit into a larger research project. 
They did not necessarily know when in the research process to use the resource and how the resource could lead 
to other resources. Even if this information was provided, it is probable that it was not retained because the 
students did not need to put that information to immediate use.   45 My criticisms correlate to those of Judith 
Rosenbaum, who rejected the idea of testing students on individual resources because, among other reasons, the 
exams could not capture the "trial-and-error aspects of research" and did not reference the "decision points" 
necessary in real research.   46 As a result, the process-based research approach became popular at many law 
schools, and bibliographic instruction less so.   47


The Recent Debate: How to Incorporate Computer-Aided Legal Research--Should Process Still Be the Focus?


The bibliographic vs. process-based instruction debate became "largely overshadowed" by more pressing 
concerns--how best to incorporate computer-aided legal research (CALR) into the curriculum and whether to 


34  Fines, supra note 32, at 183-84.


35  I. Trotter Hardy, Why Legal Research Training Is So Bad: A Response to Howland and Lewis, 41 J. LEGAL EDUC. 221, 224-
25 (1991). This proposal has been renewed more recently. See Steven M. Barkan, Should Legal Research Be Included on the 
Bar Exam? An Exploration of the Question, 99 LAW LIBR. J. 403, 412, 2007 LAW LIBR. J. 23, PP 33-34.


36  Joyce Manna Janto & Lucinda D. Harrison-Cox, Teaching Legal Research: Past and Present, 84 LAW LIBR. J. 281, 284-89 
(1992) (providing an excellent summary of the criticisms and model programs of the 1970s).


37  This is not to say that such discussions are not ongoing. In fact, PP 23-25 of this article include some proposals that question 
when research should be taught and by whom.


38  Susan P. Liemer & Jan M. Levine, Legal Research and Writing: What Schools Are Doing, and Who Is Doing the Teaching 
(Three Years Later), 9 SCRIBES J. LEGAL WRITING 113, 121 (2003-2004) (describing the trend toward hiring full-time 
professionals to teach legal writing).


39  Helene S. Shapo & Christina Kunz, Teaching Research as Part of an Integrated LR&W Course, 4 PERSPECTIVES: 
TEACHING LEGAL RES. & WRITING 78, 79 (1996) (referring "unaffectionately" to the short research exercises conducted by 
students being taught by the bibliographic method as "treasure hunts").


40   Id.


41  Christopher G. Wren & Jill Robinson Wren, The Teaching of Legal Research, 80 LAW LIBR. J. 7, 41 (1988).


42   Id. at 32.


43  Shapo & Kunz, supra note 39, at 78. In fact, this might be the earliest debate in how to teach research--the debate between 
doing so as a stand-alone class, almost always taught by librarians, or incorporated into a legal research and writing class, 
typically not taught by librarians. Id.
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continue to teach students how to use print-based research resources.   48 This debate recognizes the ever-
changing world of legal research.


For example, one commentator advocates abandoning the old method of teaching print-based resources first and 
then introducing CALR; she instead encourages professors to introduce the two resources at the same time to 
better emphasize which is more efficient for the task at hand.   49 Another commentator advocates teaching online 
legal research first and then showing students how and when to take advantage of traditional print-based legal 
resources.   50


A third option is more radical--abandon instruction in print-based sources altogether.   51 Here, the theory is that 
research instruction should not be driven by instruction in research process, but instead by the goal of information 
literacy,  [*212]  which incorporates research process as just one of five steps necessary to become information 
literate.   52 Accordingly, students would be taught five skills: (1) the ability to recognize the nature and extent of 
information necessary; (2) the ability to access that information efficiently; (3) the ability to evaluate the sources 
used critically; (4) the ability to use the information to solve the problem at hand; and (5) the ability to use the 
information ethically and legally.   53 In this paradigm, professors would not provide information about particular 
resources or how to start or go about the research, but would instead present a brief problem and see what the 
students find.   54 At that point, the discussion would turn to an evaluation of the different sources used by the 
students and a review of their research techniques.   55


The emphasis on helping students make sense of the myriad choices before them is common to the suggestion that 
professors focus on analytical skill and "meta-cognition" when teaching legal research.   56 Instead of simply 
teaching students where to find legal information and how to conduct basic legal research, professors should focus 


44  AM. BAR ASS'N, SECTION OF LEGAL EDUC. & ADMISSIONS TO THE BAR, LEGAL EDUCATION AND PROFESSIONAL 
DEVELOPMENT--AN EDUCATIONAL CONTINUUM: REPORT OF THE TASK FORCE ON LAW SCHOOLS AND THE 
PROFESSION: NARROWING THE GAP 160-63 (1992).


45  Shapo & Kunz, supra note 39, at 80 (suggesting that student "retention of legal research information and methodology is 
better . . . because . . . they are learning these research skills in the context of writing skills and assignments").


46  Judith Rosenbaum, Why I Don't Give a Research Exam, 11 PERSPECTIVES: TEACHING LEGAL RES. & WRITING 1, 5 
(2002).


47  I am not suggesting that bibliographic research instruction has been abandoned altogether, but I believe that it has been 
largely replaced as the primary focus of research training. See Michael J. Lynch, An Impossible Task but Everybody Has to Do 
It--Teaching Legal Research in Law Schools, 89 LAW LIBR. J. 415, 432 (1997); Margolis & Murray, supra note 20, at 123.


48  Callister, supra note 3, at 20-22, PP 31-33.


49  Carrie W. Teitcher, Rebooting the Approach to Teaching Research: Embracing the Computer Age, 99 LAW LIBR. J. 555, 564, 
2007 LAW LIBR. J. 32, P 22;  see also Ian Gallacher, Forty-Two: The Hitchhiker's Guide to Teaching Legal Research to the 
Google Generation, 39 AKRON L. REV. 151, 202 (2006) (agreeing that students should be taught print-based and CALR 
research simultaneously since students of the "Google Generation" will too readily reject print-based research taught in 
isolation).


50  Thomas Keefe, Teaching Legal Research from the Inside Out, 97 LAW LIBR. J. 117, 119, 2005 LAW LIBR. J. 6, P 9.


51  Margolis & Murray, supra note 20, at 119-20.
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on helping students "make sense of the information" they have found and choose the right information from so 
many choices available.   57


Curriculum-Based Solutions


Solutions to the dilemma of how best to teach research expand beyond suggestions about improving the first-year 
legal methods class.


For example, several recent suggestions involve moving research out of a single class and instead integrating 
research opportunities and instruction across the curriculum.   58 Another suggestion is to provide research help 
when the students are working on real cases, and thus to embed librarians within law school clinics to provide 
students with one-on-one research guidance as the students face the more complex legal research that the real 
world presents.   59


A third approach is to take research instruction largely out of the 1L curriculum, where the process of teaching legal 
research is being taught to the "wrong people," that is, to students who lack the background necessary to integrate 
the lessons.   60


The Modern Research Treasure Hunt


While many of the above solutions for the 1L legal methods course and beyond are sound, and I have integrated 
several of them into my course, they all  [*213]  lack, or at least do not directly address, one of my primary 
concerns: the lack of exposure to a wide variety of research sources. Because I have long preferred a project-
based research approach, the types of resources I can work into a single project are limited.   61 My switch from 
teaching bibliographic research to a more process-oriented approach meant that my students learned a few 
research tasks well--mainly case law, statutory research, and prominent secondary sources--but did not get any 
exposure to or practice in other research tasks.   62 This was true whether I instructed students in the use of print-


52   Id. at 120.


53   Id. at 127-28.


54   Id. at 154-55.


55   Id. at 155.


56  Sokkar Harker, supra note 4, at 92-93, P 45.


57   Id. at 92, P 42.


58  Brooke J. Bowman, Researching Across the Curriculum: The Road Must Continue Beyond the First Year, 61 OKLA. L. REV. 
503, 549-55 (2008); Kaplan & Darvil, supra note 24, at 156; Valentine, supra note 10, at 214-16. Notably, this suggestion is not a 
new one. See Woxland, supra note 31, at 455.


59  Vicenç Feliú & Helen Frazer, Embedded Librarians: Teaching Legal Research as a Lawyering Skill, 61 J. LEGAL EDUC. 540, 
551, 553-56 (2012).


60  Robert C. Berring & Kathleen Vanden Heuvel, Legal Research: Should Students Learn It or Wing It?, 81 LAW LIBR. J. 431, 
441 (1989).


61   See Nancy P. Johnson, Best Practices: What First-Year Law Students Should Learn in a Legal Research Class, 28 LEGAL 
REFERENCE SERVS. Q. 77 (2009) (recognizing that space has not been found in legal research analysis and writing classes 
for some research resources, such as administrative materials).


62   See Lynch, supra note 47, at 432 (agreeing that process-based research projects "are rarely designed to require a 
researcher to use multiple aspects of a research tool").
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based material or not. I was particularly concerned that although I exposed students to the Code of Federal 
Regulations, they were not learning enough research skills related to administrative law, let alone transactional 
work, a concern echoed by law firms. All of this was exacerbated by the fact that the topics and skills that I needed 
to address in the course ballooned.   63 And while changes to the curriculum as a whole are highly appealing--
particularly to increase the opportunities students have to research throughout their years in law school--they are 
beyond my ability to change. Second, many of the solutions did not solve a second concern: the inability to work in 
more research practice.   64


Thus, I looked for another solution, and with prompting and a great deal of help from an incredibly inventive 
research assistant, AJ Dixon, we together resurrected the research treasure hunt.


I had several goals: (1) to increase students' exposure to different types of research databases, especially 
government databases, and to help them see the richness of the research world beyond Westlaw, LexisNexis, and 
Bloomberg Law; (2) to get students to research more often; (3) to force students to evaluate the sources they were 
using; and, (4) to pique and further students' interests in both research and different areas of the law. An overriding 
concern was to make the treasure hunt fun and interesting and to escape the banality of earlier bibliographic 
instruction.   65 I was guided in part by some of the good research habits espoused in Matthew Cordon's discussion 
of research "task mastery," including encouraging students to practice more; be curious, confident, creative, and 
competitive; and cover the details.   66


 [*214]  The Design of the Modern Research Treasure Hunt


The treasure hunt took place throughout the year, although most problems were assigned in the second semester. 
The problems were assigned when students were less busy (relatively)--in other words, when they were not deeply 
involved in another research project or in writing. Weeks where I was individually conferencing with students after a 
draft was due were ideal, for example.


In the first year of reintroducing the research treasure hunt, students received five problems spaced throughout the 
second semester. Encouraged by the solid participation rate of students in the first year, discussed in the following 
section, we improved the program. In the second year, students received ten problems throughout the two 
semesters. The problems were provided on five occasions, with a choice of two problems each time. Students 
received the schedule of problems and topics ahead of time, allowing them to plan. Students chose how many 
research exercises to undertake (with a minimum requirement of two), and more important, chose which ones they 
completed. We offered a variety of subject matter to meet individual interests. Topics included international law, 
prison regulations, sentencing guidelines, SEC filings, legislative history, administrative rulemaking, patent filings, 
and legal ethics. The remaining two problems corresponded to what the students were studying in two other 1L 
courses at the time the assignment was given. Two sample problems are provided in the appendix.


63  As noted previously, commentators already believed back in 1977 that research instruction suffered because so much was 
packed into the course, including an introduction to the legal system and common law, and instruction in analysis, writing, 
research, and citation. Mills, supra note 30, at 345, 346. Today, the course covers so much more, including ethics, drafting, 
client communication, negotiation, cost-effectiveness, and more. And with the recent push for more experiential education, my 
course now incorporates live-client work.


64   See Rachel Arnow-Richman, Teaching Transactional Skills in Upper-Level Doctrinal Courses: Three Exemplars, 2009 
TRANSACTIONS: TENN. J. BUS. L. 367, 381 (Special Report) (noting that when teaching skills, "[r]epetition is essential").


65   See Perry M. Goldberg & Marci Rothman Goldberg, Putting Legal Research into Context: A Nontraditional Approach to 
Teaching Legal Research, 86 LAW LIBR. J. 823, 825 (1994) (recognizing the importance of providing interesting questions and 
making research mastery enjoyable).


66  Matthew C. Cordon, Task Mastery in Legal Research Instruction, 103 LAW LIBR. J. 395, 397, 399-400, 2011 LAW LIBR. J. 
25, PP 4, 11-14.
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The hunt involved quick turn-around problems   67 whose answers were not always found in 
Westlaw/LexisNexis/Bloomberg Law. For example, in the first year of the project, students used the USPTO 
trademark database, EDGAR, a state prison website, Thomas, the Federal Register, HeinOnline, and ProQuest 
Congressional to answer the treasure hunt questions.


Most important, we modernized the research treasure hunt by not providing instruction in how to use the research 
resources that would be required to answer the questions, and often we did not tell them which resources to use. 
They were told instead to use any resource available except one another. Students were encouraged to use 
Google, their research books, handouts from my course and other law schools, librarians, and anything else they 
could think of.


We modernized the hunt in a second way. Instead of worksheets that the students completed to show that they had 
found the correct answer and had used the resource, answers were required in the form of an e-mail. Students 
were asked to provide professional, polished answers and to detail the resource used. This latter piece of 
information allowed us to address those who, in the beginning of the project, used unreliable resources.


The projects themselves came from several sources, and one of the keys to being able to incorporate some hunts 
into the curriculum is to have ready access to interesting and realistic hunts. Thus, the best source for hunt material 
is the summer positions of former students. Students appreciated being able to do research problems borrowed 
directly from practice. Legal clinics are another valuable source of problems, and several problems were fashioned 
directly from recent legal news.


 [*215]  Students did not receive individual feedback on their e-mails. Instead, an answer key was provided. 
Because the questions themselves were usually not complex, the answer key focused mostly on the research 
process and the validity of the resources used, and less on the substantive answer to the hunt. For example, some 
answers listed the various research sources students used to answer the same question, showing students that 
there were multiple ways to find the same information and that some were superior to others. The answer pointed 
out when a less reliable research source was used and how that source might have led the student to a more 
reliable source. (For example, the key might point out that treaty language replicated on a trade association website 
is not "good enough," but that the information provided there could lead the student to a more reliable source, such 
as a government-run website.) Other answers detailed common mistakes in the research process and included 
advice on efficiency and shortcuts.


The Results of Incorporating the Hunt into Class


First, students participated. Even when I made the exercises completely voluntary in year one and offered no grade 
advantage for completing them, a stunning sixty-eight percent of my class completed at least one hunt, while 
twenty-three percent did all five of them. When I required students to complete two of the ten problems assigned in 
year two, twenty-three percent completed five, and all completed the two required. Some students reported being 
motivated by the need to have good research skills before summer employment.   68 Others liked the game-like 
nature of the hunt and the fact that they could research in any area of interest.


Surprisingly and happily, students used sources that few students in my years of teaching had used before. They 
made phone calls to government agencies. They consulted librarians. They investigated secondary sources to dig 
for answers. When left with little guidance, they experimented.


67  Students had twenty-four hours to provide an answer.


68  This is consistent with the desire of new associates to receive more legal research training. Steven A. Lastres, Rebooting 
Legal Research in a Digital Age, LLRX (Aug. 10, 2013), http://www.llrx.com/2013/08/rebooting-legal-research-in-a-digital-age/ 
[https://perma.cc/KK32-LUJH] (reporting results of the New Attorney Research Methods Survey conducted by the Research 
Intelligence Group in 2012).
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Will they be better researchers in the long run? I cannot make that prediction, but my hope is that they will have 
more confidence in their summer employment and will understand that research need not be a task conducted in 
isolation. I also hope that they start to develop a sense of how fun research can be.


Advantages of the Modern Treasure Hunt


Incorporating research treasure hunts into the curriculum is relatively painless and has some nice payoffs for 
student and professor alike.


First, the flexible approach and varied topics allow students to control the projects they undertake. In my 
experience, students increasingly enter law school with an idea of the type of law they might pursue, and the 
feedback I received is that students greatly appreciate working on a small research project that meets their 
interests. If they know who their employer will be for the summer, they may be able  [*216]  to choose a research 
project that would be useful for the summer experience. For that reason, most of the research projects were 
assigned in the second term. They appreciated that their varied interests were recognized.


Second, the research treasure hunts allow students to practice research more often, a critical component in 
achieving research mastery,   69 without adding too much of a burden to their already bloated schedules and to their 
professors' workload. It is also useful that the projects can be a small way to connect to a doctrinal course.   70


Third, while students do not become experts in the research resources used, they do become aware of their 
existence. They gain exposure to just how large the research world is beyond statutes and cases, and beyond the 
large, paid research services. Laura Justiss suggests that online legal research materials fall into six categories: (1) 
primary source materials; (2) court docket information; (3) secondary sources; (4) financial/business news; (5) 
public records; and (6) "other," including both legal and nonlegal information about science, technology, patents, 
trademarks, medicine, and others.   71 Yet students may have limited exposure to four of the six in their first years--
court docket information, financial/business news, public records, and nonlegal information. The varied tasks also 
help to foster curiosity, another quality that benefits researchers.   72


Fourth, the projects allowed me to discuss the reliability of the resources used, in context. For example, when 
looking for the text of a treaty, students relied on various websites for that information. The answer key to the 
problem addressed the reliability of the various sources used and how to use a questionable source to find a more 
reliable one. The variety of resources used allowed us to evaluate specific sources rather than warn about reliability 
in a vacuum. For me, this was a critical advantage of the project as those who teach legal research continue to 
recognize the need to teach students how to judge the reliability of the sources used.   73


Fifth, while I do not advocate abandoning detailed instruction in process-based research, allowing students to do 
some research without prior guidance may be an appropriate way to meet the millennial student on his or her own 
terms. For example, millennials may respond better to an approach in which the student is the focus.   74 They 


69  Bowman, supra note 58, at 551; Cordon, supra note 66, at 399-400, P 11.


70   See Valentine, supra note 10, at 225 (suggesting that a legal research class that references issues being discussed in other 
courses better supports student learning).


71  Laura K. Justiss, A Survey of Electronic Research Alternatives to LexisNexis and Westlaw in Law Firms, 103 LAW LIBR. J. 
71, 72, 2011 LAW LIBR. J. 4, P 6. Justiss's survey also provides an excellent source of ideas for treasure hunt problems as she 
lists the various databases and services used in practice.


72  Cordon, supra note 66, at 400, P 12.


73   See Koo, supra note 20, at 3; Margolis & Murray, supra note 20, at 141.


74  Kaplan & Darvil, supra note 24, at 155.
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highly prefer "active learning" to lecture,   75 and the modernized treasure hunt allows them to skip the lecture. They 
also highly prefer self-directed learning opportunities,   76 and the research treasure hunt allows them to do that for 
at least some of the coursework. They want assignments that hold personal meaning,  [*217]  so the more choices 
provided, the better.   77 While I am not advocating that preferences of students dictate teaching methodology, it is 
realistic to take into consideration the experiences and preferences of the students being taught when possible.   78


Sixth, the projects allow students to practice e-mail communication, an increasingly important skill for all practicing 
attorneys.   79 Before the hunts began, I spent some class time discussing the appropriate format of an e-mail 
response and provided various readings to help students think about the form and function of the e-mail response.


Finally, resurrecting the research treasure hunt need not be limited to 1L legal methods courses. It works well with 
any course and is a solution that need not wait for curriculum change or committee action.


Important Limitations and Caveats


The research treasure hunt deserves a small space in the curriculum. The research projects are discrete, however, 
and thus lack several important qualities. First, the projects do not provide an explanation of the research source 
used in the larger context of the research world. They therefore do not contribute to illustrating the research "system 
behind the madness," that is, they do not teach students the existence and advantage of hierarchically organized 
legal subjects and legal taxonomies.   80 These lessons can be covered in larger problem-based research 
problems, however.


Second, the projects require little legal analysis. Most legal research is complex and requires complex analysis. 
Nevertheless, treasure hunts can and do include real-world problems,   81 so while much research in practice is 
more complex, not all is. I am confident in that assessment given that several of the problems assigned were 
variations on assignments former students had been given in their summer employment.


Third, the hunt does not provide a way to give individual feedback to students on their research trials and errors, at 
least not without increasing the professors' time expenditure in the program substantially. Nor do students receive 
guidance during the process itself, a desirable attribute in teaching complex skills.   82 Answers are provided, and 


75  Valerie S. Thaler, Teaching Historical Research Skills to Generation Y: One Instructor's Approach, 46 HIST. TEACHER 267, 
270 (2013).


76  Leah Taylor & Jim Parsons, Improving Student Engagement, 14 CURRENT ISSUES EDUC. 1, 23 (2011).


77   Id.


78  Lynch, supra note 47, at 436 ("Any proposal to teach law students must take into account the preferences of the students for 
how much attention and time they will devote to the enterprise.").


79   See, e.g., Kristen Konrad Robbins-Tiscione, From Snail Mail to E-Mail: The Traditional Legal Memorandum in the Twenty-
First Century, 58 J. Legal Educ. 32, 33 (2008) (advocating that teaching substantive e-mail communication be favored over 
teaching the traditional legal memorandum); Ellie Margolis, Incorporating Electronic Communication into the LRW Classroom, 19 
PERSPECTIVES: TEACHING LEGAL RES. & WRITING 121, 121 (2011) (noting that teaching e-mail communication better 
meets the need of the attorney who prefers reading electronically); Gerald Lebovits, Legal Writing in the Practice-Ready School, 
N.Y. ST. B.J., Sept. 2013, at 72, 67 (noting that first-year programs must be broad enough to incorporate e-mail communication, 
and not just the traditional memo).


80   See Keefe, supra note 50, at 127, P 41.


81   See Lynch, supra note 47, at 434 (noting that treasure hunts can be realistic).


82  James B. Levy, Better Research Instruction Through "Point of Need" Library Exercises, 7 LEGAL WRITING: J. LEGAL 
WRITING INST. 87, 87 (2001).
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typical research qualms can be addressed both in written answers  [*218]  and brief classroom discussions, but 
students may not learn very well from guidance that is too general.


Finally, students may have found the correct answer by using poor research methods and may not have utilized the 
resource efficiently in finding the answer. This can be addressed in part by including in the answer an explanation of 
how best to use the resource and by highlighting common mistakes that decreased efficiency. Further, to the extent 
that our primary goal was simply to make the students aware that certain research resources existed, that goal was 
met even if the students used that resource less than efficiently.


Conclusion


As a profession, we continue to think deeply about how to teach research, as we well should. As a professor, I have 
incorporated many of the proposed solutions to the dilemma of teaching legal research noted above, but have also 
found room for the modernized treasure hunt.


I do not advocate the return to teaching bibliographic research. The primary focus of research instruction should 
remain the research process, and the results of that research should be put to work in complex projects requiring 
analysis and communication. However, the research treasure hunt should occupy a small space in the curriculum, 
as it is an ideal way to increase students' exposure to research resources that are not often used in the 1L 
curriculum. It is also a good vehicle to enhance students' information literacy, to question where they found their 
information, and to teach them how to use potentially unreliable research resources to "back into" more credible 
resources. Indeed, judging the credibility of sources may well be the primary research dilemma of the future.   83 
Finally, our experiment suggests that as professors, we should continue our focus on teaching the "what, why, and 
when" of legal resources--what is the source, what is its reliability, why use it, and when--and ease off teaching the 
"how" of those resources, as students seem to be able to handle the how well on their own.


 [*219]   Appendix


Research Problem Example--SEC Filings


We've just been retained by a nutritional-supplement manufacturer named Herbalife Ltd. (stock ticker HLF). 
Herbalife sort of stepped in it: they've been accused of engaging in fraudulent business practices. Well, to be more 
specific, the entirety of their corporate model has been called a massive pyramid scheme. A few weeks ago, the 
FTC announced it had opened an investigation into Herbalife's business--
http://dealbook.nytimes.com/2014/03/12/herbalife-discloses-f-t-c-
inquiry/?_php=true&_type=blogs&_php=true&_type=blogs&_r=1. 


Wisely, they've dumped their old counsel and hired us.


It's not clear yet whether Herbalife knew of the FTC's investigation during the last fiscal year. If it did, it probably 
should have disclosed that information to investors in its last 10-K--http://en.wikipedia.org/wiki/Form_10-K. Or, at 
the very least, it should have included it in a subsequent 8-K Report--http://en.wikipedia.org/wiki/Form_8-K. As you 
know, under the Securities Act, publicly traded companies need to disclose material information (like an FTC 
investigation) to shareholders.


83   See Margolis & Murray, supra note 20, at 131-32 (describing information literacy, which includes the need to critically 
evaluate sources of information, as the "new frontier"); Sokkar Harker, supra note 4, at 85, P 19 (noting importance of assessing 
the credibility of information so that it can be used "wisely and ethically"), 92-93, P 45 (noting that more attention should be 
focused on examining and evaluating sources); Kristen Purcell et al., How Teens Do Research in the Digital World, Pew 
RESEARCH CENTER (Nov. 1, 2012), http://www.pewinternet.org/2012/11/01/how-teens-do-research-in-the-digital-world/ 
[https://perma.cc/K3G2-XH8J] (reporting that "the vast majority of [] teachers say a top priority in today's classrooms should be 
teaching students how to 'judge the quality of online information").
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So, here's what I want you to do. Jump onto the SEC's filing database, find Herbalife's last filed 10-K, and quickly 
see if the company disclosed anything about the FTC's current investigation. If not, look to see if it made the 
disclosure in a subsequent 8-K.


I'd also like to know when the last 10-K was filed, what Herbalife reported its net income as for the 2013 fiscal year, 
who its independent auditor is, and in what jurisdiction it is incorporated.


E-mail answers to me with the subject line "Research Answers # 7," and, so I know for future reference, include a 
description of how you found out each piece of information.


Thanks,


Prime Minister


Blackheart, Sharkscream, Dixon & The Devil, LLP


Research Problem Example--Legal Ethics


It is not often that legal ethics questions come up here at Blackheart, Sharkscream, Dixon & The Devil, LLP. I can 
only assume that's because of our honesty. We've got a puzzler now, though, and I need you to look into it.


One of our (now former) clients, Granger Thunkers, recently retained us to represent her in a dispute with the 
clothing store Forever 21 for leading her to believe, falsely it seems, that its clothing could indefinitely halt the aging 
process. Because Ms. Thunkers has little to no assets of her own, her mother, the wealthy baroness Basley 
Thunkers, covered the cost of our considerable retainer fee. Unfortunately, and much to our surprise, it quickly 
became clear that Granger had some unrealistic expectations about her case. For one thing, she was insistent that 
we "bring capital murder charges" against the store and, despite our repeated  [*220]  explanations that "murder 
charges" require both a murder and a prosecutor, she grew frustrated at our reluctance. Ultimately, we were forced 
to withdraw.


But here's the problem: normally, upon withdrawal from representation, we return any unused portion of our retainer 
fee. Here, though, it isn't clear to me to whom that fee should be returned. Granger Thunkers insists we give it to 
her, while her mother, Basley Thunkers, argues that since she paid us the fee, she's entitled to the return of the 
unused portion. I don't really care who we give it to; I'd just like to be done with the whole mess.


We need to get some authority to cover ourselves on this. Find me any applicable provisions of the Model Rules of 
Professional Conduct, as well as any applicable ethics decisions and rules in Maryland, California, and Washington 
(we want to cover all of the states in which we have offices for future reference).


E-mail me what you find with the subject line "Research Answers # 9," and, so I know for future reference, include a 
description of how you found out each piece of information.


Best,


Space King


Blackheart, Sharkscream, Dixon & The Devil, LLP


Law Library Journal
Copyright (c) 2017 American Association of Law Libraries
Law Library Journal
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fits within and influences these important 


conversations.


We are dealing with “big uncertain Asimov 


problems” in law, and these demand human 


thinking. And what is more human than 


thinking about the human competencies that we 


human lawyers and legal professionals need in 


order to face the vast known (and unknown) 


challenges of this Fourth Industrial Revolution?


The Delta Model working group posed some big 
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and competencies that a legal professional needs 


in order to thrive personally and contribute 


professionally in this Fourth Industrial 


Revolution? How might we design a client-


driven model for describing these competencies?


To solve the problems implicit in these 
questions, the attorney must master the 
force which has created them - he must 
employ the computer to meet the 
challenges of automation. To the lawyer, the 
profession, and the law, the depth of the 
problem is the scope of the opportunity-and 
of the duty.[2]


These questions become ever-more important, 


and perhaps more complicated to answer, as 
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https://www.weforum.org/agenda/2016/01/the-fourth-industrial-revolution-what-it-means-and-how-to-respond/
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very Report is, after all, an effort to expound 


upon, share, and influence the future direction 


of some legal system somewhere, in relation to 


the actual, possible, or probable application of 


some form of technology.


And these questions are among those Delta 


Model working group seeks to answer as we 


explore the range of competencies that lawyers 


and other legal professionals require as we 


approach mid-21st century.


Where We Are


The [law] schools must begin training the 
profession to cope with and understand 
computers. […] Minimizing the pain and 
problems which may be caused by 
computer-created unknowns is a 
responsibility of the profession.[3] 


May we agree that constant change across 


industries and professions including the law is 


the new normal? Some, such as the World 


Economic Forum, would even say 


constant disruptive change is the new normal. If 


so, until and unless legal professionals embrace 


this new reality and choose to leverage 


disruptive change instead of ignore it, our 


biggest challenges will continue to expand in 


scope and complexity, unabated.



http://reports.weforum.org/future-of-jobs-2016/
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Some of the more obvious examples of these 


challenges include:


Most legal needs go unmet by current legal 


systems – current data suggest 80% or more 


people with civil legal problems receive no 


formal legal assistance and 86% or more of 


civil matters never enter a legal system for 


resolution.


Legal regulatory structures perpetuate and 


support limited access to legal help and 


services, being created originally in the 


absence of data and to serve prior eras (e.g., 


the First/Second Industrial Revolutions) - eras 


that are obsolete.


The legal profession suffers from 


unacceptably high levels of substance 


dependency and abuse, anxiety, depression, 


and suicide, which adversely impacts not only 


the individuals doing the work but also the 


integrity of legal systems and the lives of 


those separated by these systems. Since law is 


human society’s operating system, these 


adverse impacts have a down-stream effect on 


everyone who is a part of human society.


Corporate clients identify many shortcomings 


in service delivery from their law firms, 


including inefficiency, failure to understand 


clients’ business, failure to work from a 


relational rather than a transactional 



https://www.americanbar.org/content/dam/aba/images/abanews/2016FLSReport_FNL_WEB.pdf

http://www.americanbarfoundation.org/uploads/cms/documents/sandefur_accessing_justice_in_the_contemporary_usa._aug._2014.pdf
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What does this all mean for legal professionals 


and the skills we need? The Core technical 


lawyer competencies (legal reasoning, advocacy 


and counsel, research, writing) remain 


elemental, but alone they’re not enough to meet 


these challenges. In much the same way, 


licensed lawyers alone aren’t enough to meet the 


vast need for legal help and services.


A more holistic set of competencies wielded by a 


more diverse group of legal professionals is 


required to address increasingly complex 


challenges in an increasingly complex world – a 


world in which technology replaces human 


activities while concurrently requiring a more 


sophisticated application of uniquely human 


skills.


Where we need to go: a Delta Model 
origin story


perspective, and an inability/unwillingness to 


fully leverage technology to produce better, 


faster, and less expensive results.


Legal education excels at producing highly-


trained technical experts but fails to inculcate 


a holistic range of skills and competencies 


demanded by clients of 21st century legal 


services.
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Many persons are deluded because most 
changes caused by computers have not 
been externally manifested. The attorney 
may be the most deluded of all 
professionals.[4]


How might we shed the mantle of delusion and 


instead embrace a proactive vision for the future 


of law? One simple and effective way: define and 


use a competency framework reflecting the 


traditional legal skills required, along with 


modern elements such as technology, data, 


business fundamentals, process improvement, 


project management, design thinking. And the 


competencies that are more important than ever 


for the human element - personal effectiveness 


competencies: communication, character, 


emotional intelligence, entrepreneurial 


mindset, relationship management.


from whence it came


The Delta Model was born during a 2018 design 


sprint hosted by Dan Linna, then-director of the 


LegalRnD Center at Michigan State University 


(MSU) College of Law. Current working group 


members Alyson Carrel, Shellie Reid, and 


Natalie Runyon along with Jordan Galvin (then 


MSU LegalRnD Fellow) ideated the initial model 


by adding dimensions to the “T-Shaped Lawyer” 


concept first outlined by Amani Smathers, to 


create a triangle shaped with three core 


dimensions. The “Delta” name acknowledges the 



https://vimeo.com/91864405
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element of change inherent in the model-that 


it’s intended to be agile and reflect iteration and 


adaptation over time.


who’s doing it


The current Delta Model working group consists 


of Alyson Carrel (Northwestern Pritzker School 


of Law), Cat Moon (Vanderbilt Law School), 


Shellie Reid (student at Michigan State 


University College of Law), Natalie Runyon 


(Thomson Reuters Legal Executive Institute), 


and Gabe Teninbaum (Suffolk Law School). In 


addition to surveying existing research into 


lawyer competencies, the group conducted two 


rounds of original research to support the model 


and its members are now focused on various 


efforts to operationalize the model across the 


legal spectrum, from law schools to firms to 


corporate legal departments to legal services 


providers to regulators


how it works


The Delta Model leads us to reimagine the legal 


professional by broadening our understanding 


and application of competencies and skills and 


including roles that extend beyond traditional 


JD-required ones. The Model builds upon 


existing research including the Carnegie and 


MacCrate reports and frameworks and the T-


Shaped lawyer model, and integrates original 



http://archive.carnegiefoundation.org/pdfs/elibrary/elibrary_pdf_632.pdf

https://www.americanbar.org/content/dam/aba/publications/misc/legal_education/2013_legal_education_and_professional_development_maccrate_report).authcheckdam.pdf
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research, all with the goal to create a data-based 


model reflecting both what we know about 


effective lawyering and an iterative approach to 


reflect and adapt to change as it happens.


A triangle in shape, the Delta Model’s sides 


reflect the three core areas of client-centered 


competencies: The Law, Business & Operations, 


and Personal Effectiveness. As detailed in the 


Delta Model graphic, each side includes those 


competencies integral to client-centered 


delivery of legal services.


Agile in at least two ways, the Delta Model 


assumes that competencies and skills will 


continue to evolve as the world around us 


evolves, signaled by the model’s name “delta” and 


connoting change. The model is also agile in that 


it doesn’t assume a single version of lawyer 


competency: the specific combination of 


competencies depends upon the role being 







12/3/2020 Delta Model Lawyer: Lawyer Competencies for the Computational Age · MIT Computational Law Report


https://law.mit.edu/pub/deltamodellawyer/release/2 9/13


filled, so the center point of the model shifts 


along with the role.


As the center point moves, the combination of 


competencies shifts to reflect that some roles 


may require a greater application of a certain 


side of the Delta triangle and thus require a 


greater emphasis on skills within a certain area. 


For example, this graphic representation of the 


Delta Model reflects an emphasis on different 


skills as between various roles in a legal 


organization.


The agility of the model to reflect different 


combinations and levels of skills in a clear, 


visual way is elemental to the purpose and 


application of the Delta, which can be iterative 


for a legal professional as she progresses 


through her career.
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How? As a law student, she can use the Delta to 


gain a holistic understanding of skills expected 


of a lawyer and can plan her coursework to build 


on existing and natural skills as well as explore 


new ones. As a young lawyer, she can use the 


Delta to assess her progression to focus on less-


developed skills and plan for professional 


advancement by mapping her current Delta on 


the map for roles which she seeks to fill. In this 


way, any lawyer can plan proactively and 


intentionally to prepare for and assume 


increasingly challenging roles.


The Delta Model is designed to be an assessment 


and planning tool for individual legal 


professionals, legal organizations, and legal 


educators.


The Awakening: rude and jolting? Or 
intentional and prepared?


Computers and automation have carried 
organization to as high a level of efficiency 
as atomic energy has carried physical 
power. They can be expected to affect the 
relationship of the elements with which 
they work to the same degree atomic fission 
has affected its elements. It is submitted 
that most attorneys are not aware of the 
magnitude of changes that have taken 
place. Even worse, they have no basis on 
which to speculate about changes yet to 
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come. Their awakening may be rude and 
jolting.[5]


We know that globally, the world of work is 


changing - and drastically. The World Economic 


Forum’s 2016 Future of Jobs Report warns us: 


“While the implications of current disruptions 


to business models for jobs are far-reaching, 


even daunting, rapid adjustment to the new 


reality and its opportunities is possible, 


provided there is concerted effort by all 


stakeholders.”


Instead of a rude and jolting awakening, let us 


be intentional and prepared. When armed with 


agile, iterative frameworks like the Delta Model, 


we have the capacity to prepare accordingly and 


include all stakeholders in identifying and 


amplifying the most important competencies 


needed to deliver legal services in this Fourth 


Industrial Revolution and beyond.


Getting it right


From the point of view of society, the failure 
of the law to meet the demands for speed 
and accuracy can result in two equally 
undesirable situations: either economic 
activity will be slowed, or law will lose 
control of society.[6]


 
This work is perhaps more important for the 


legal profession to get right - more than that of 


any other profession - as we wrestle with 



http://reports.weforum.org/future-of-jobs-2016/
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technology’s revolutionary impact on legal 


systems and the humans said systems serve.


Because if the law is human society’s operating 


system, we have an incredible responsibility to 


get it right.


Want to learn more about the Delta 
Model? 


Read the white paper Adopting for 21st Century 


Success: The Delta Lawyer Competency Model, 


authored by working group members Alyson Carrel 


and Natalie Runyon, and The Delta Model: Simple 


Visual, Accurate on Bill Henderson’s Legal Evolution 


blog, and visit Alyson Carrel’s Delta Model webpage 


and check out her article, Legal Intelligence Through 


Artificial Intelligence Requires Emotional 


Intelligence: A New Competency Model for the 21st 


Century Legal Professional. 


Want to learn more about Cat 
Moon’s work?


Connect with her on Twitter and follow her work at 


legalproblemsolving.org



https://legal.thomsonreuters.com/content/dam/ewp-m/documents/legal/en/pdf/white-papers/delta-lawyer-competency.pdf

https://www.legalevolution.org/2019/11/the-delta-model-simple-accurate-versatile-125/

https://www.alysoncarrel.com/delta-competency-model

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3425333

https://twitter.com/inspiredcat

http://legalproblemsolving.org/
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Police Practices and Procedure in the 21st Century Seminar:

Spring 2021 Syllabus (subject to change)





Professor Phyllis Williams Kotey

Office: 
 


RDB 1010 or VIA ZOOM

Telephone:


(305) 348-5950 (Office)



Personal Cell:  

(954) 205-0400   - send text when emailing 


Email: 



koteyp@fiu.edu

FORMS:
All forms are posted on TWEN or CANVAS

CLASS:
Wednesday 2:00pm – 3:50

OFFICE HOURS:
Tuesday and Wednesday 4:00pm – 6:00pm; 


or by appointment

Location:

online

TWEN REGISTRATION IS REQUIRED no later than the first day of class

Reading Materials


Required


· The President’s Taskforce on Policing in the 21st Century May, 2015


· TBA


Recommended

· Eugene Volokh, Academic Legal Writing:  Law Review Articles, Student Notes, Seminar Papers, and Getting on Law Review (5th Edition 2016)  

· Elizabeth Fajans and Mary R. Falk, Scholarly Writing for Law Students, Seminar Papers, Law Review Notes and Law Review Competition Papers (4th ed. 2011).

COURSE DESCRIPTION


This course examines the changes in the context of policing in the last two decades that make police practices and procedures more complex in light of allegation of brutality.  We will identify and discuss the changes and challenges of police practices and procedures under public demands to defund, strategies to reorganize, training, technology and accountability.  We will utilize the final report of the President's Task Force on 21st Century Policing to provide a framework for examination and recommendations using the six pillars identified in the report.  We will utilize the final report of the President's Task Force on 21st Century Policing to provide a framework for examination and recommendations using the six pillars identified in the report.  The pillars are:

1. Building Trust and Legitimacy


2. Policy and Oversight


3. Technology and Social Media


4. Community Policing and Crime Reduction


5. Officer Training and Education


6. Officer Safety and Wellness


.

COURSE OBJECTIVES

The objective of this course is to familiarize students with police practices and procedures in the 21st century.  Student will develop insight into the need for change by examining the impact of past and present police practices and procedures.  This course satisfies the seminar requirements for graduation. 

Students will be required to:


1. Examine themes in police practices and procedures in the 21st century;


2. Submit a seminar paper on a topic relevant to police practices and procedures in the 21st century; 

3. Submit a bibliography and no less than 2 drafts prior to the submission of the final paper; and 

4. Make a final presentation to the class based on your research topic.  

Learning Outcomes


1. Demonstrate through discussion a comprehensive knowledge of 21st century police practices and procedures.

2. Demonstrate expertise in legal research and comparative approaches to the law by researching and writing a paper on a selected and approval legal topic.

3. Demonstrate professional interactive skills through a prepared presentation and regular discussion and authorized collaboration with professor and other seminar students.

Topic Selection (2 points)


Identify three possible topics for your seminar paper.  For each topic, include a one sentence prediction about what you hope to prove or discover through your research

Proposal/Abstract (6 points)

The proposal is a one-page summary of your research paper describing your:  


1) Thesis


2) Research resources to be utilized (bibliography, internet search, etc.) and 


3) Conclusion (which is subject to modification after actual research)


Discussion Posts (8 points each for a total of 32 points)

The discussion post will be based on the information in the reading assignments. I will look for depth of engagement, as well as level of critical thinking and inquiry. Success hinges on keeping up with readings and referring to them as much as possible when you do respond. 


Minimum Requirements:  


1.  Post a minimum of 125 words. How you divide your minimum word count is up to you; however you must post at least 125 words in your posts for the assignment.  At the end of your comments and responses, please put the word count in parentheses. You can easily determine word count in a word processing program. Failure to include the word count will result in a one (1) point deducted off your final score for each time it is not included.

2.  Answer the question(s) post fully with support from the readings

3.  At least one comment to at least one of your fellow students’ answers, and 

4.  At least one response to a comment left to one of your answers. 

My hope is that you will participate more than the minimum. You must post in the appropriate week’s discussion board to earn credit. 

The posts are due no later than the beginning of class and will be considered late if posted after class.  No credit will be awarded for any posts after class begins even If absent from class.  

Seminar Paper  

You will be required to generate a topic, prepare a proposal/abstract, a written and oral draft and a final version of a seminar paper that must be submitted through TURNITIN.  

1.  Topic Generation (2 points):  Identify three possible topics for your seminar paper.  For each topic, include a one sentence prediction about what you hope to prove or discover through your research

2.  Proposal/Abstract (6 points):  The proposal/abstract is a one-page summary of your research paper describing your:  


1) Thesis


2) Research resources to be utilized (bibliography, internet search, etc.) and 


3) Conclusion (which is subject to modification after actual research)


2.  First Draft (10 points): The first draft of your paper should reflect your initial research.   There is no specific page limit, but it should be a substantial reflection of your final paper.


3.  Second Draft (10 points):  Oral presentation (discussed below)


4. Final Submission (40 points):  The final version of your seminar paper will be submitted ONE WEEK after YOUR ORAL PRESENTATION.  The qualities that will make your seminar paper different from many other writing projects are:  original analysis, comprehensive research on the topic and extensive footnotes.  The final version of your paper must be submitted through TURNITIN.  


Here are some tips for making your research more effective and efficient:

1. Plan Ahead. For your seminar paper, you are required to do thorough, scholarly research - this cannot be done in a day or a weekend. Allow yourself enough time to find, read, and analyze your research materials before your outline, draft, and final paper are due. Also, plan ahead for interlibrary loan requests - they could be here in a few days or a few weeks. We cannot predict how long it will take to obtain materials through interlibrary loan.

2. Keep Track of Your Research. There are many ways to keep track of your research - either electronically on your laptop or PC, or in a paper notebook. However you choose to keep your research log, be sure to keep track of where you've been as you do your research. Remember, you will need to provide complete citations to all of the material you use in your paper - this will be much easier if you have a complete record of the research you've done. Use your research log to make notes about where you found useful materials and how you plan to use them in your paper. The research log is also a good place to note useful sources to go back to later as you refine your paper with additional research and analysis.


3. Stay Focused on Your Topic. One of the easiest mistakes to make as you begin your research is to find and read interesting materials that are not directly relevant to your work. If you think they may be useful later, make a note of them in your research log. Always stay focused on what you need to research at the stage you are in. You can always go back to good sources later.

Oral Presentation (Second Draft – POWERPOINT Presentation – 10 points)

Students must prepare an in-class presentation based on the draft of the seminar paper.  Oral presentations on the research papers are scheduled for the final four weeks of the semester. You should expect your presentation to be about 15 - 20 minutes long including any questions and discussion. In order to assist your classmates in preparing for your presentation, you must supply the class with reading material at least one full week before you are scheduled to speak. The materials should include an excerpt of your paper and other related readings. You should also consider posting discussion questions on TWEN prior to your presentation. 


As you plan the structure of your presentation, consider ways of making the best use of your time. The goal of the presentation is to teach your colleagues the important, primary issues that have grown out of your research for the paper, and how you think these issues should be resolved (in effect, your thesis). In furtherance of this goal, think about the best way to present your points:


1. Keep your presentation concise and focused. Start by introducing your topic, explaining why it is important, summarizing any needed background information, and setting forth your thesis. In many ways, the form of the presentation’s introduction follows the form of the paper’s introduction. Follow your introduction by setting out the main issues you addressed, what methods you used to resolve them, and what conclusions you therefore reached.


2. Consider using a handout or interactive tools. Creating a visual aid will not only help you better understand your issues; it will also help the class learn the about the issues in more than one way.

3. Use a hypothetical, case study, or narrative to illustrate your problem in a more concrete fashion. After giving an overview of the topic and indicating where the issues you are addressing fit in, it often helps to use one of these techniques to present the problem more concretely. Alternatively, you might want to start your presentation with the hypothetical, case study, or narrative to draw in the class’s interest and highlight the importance of the problem.

ATTENDANCE AND GRADING


You are expected to be punctual, present and prepared to participate in classroom discussions.  Unexcused absences, missed assignments and late assignments WILL result in a lowered grade (by the deduction of points for each occurrence).  Your final grade in the course will be based on: 

1) Discussion Posts 



32 points 


2) Topic




 2 points


3) Proposal/Abstract 


 6 points


4) Seminar Paper Draft 1


10 points

5) Oral Presentation (Draft #2)

10 points

6) Final Paper



40 points

Total



100 points


Assignments Submission

Posting on TWEN will be the only acceptable method of submitting any required assignments.  NO EXCEPTIONS.  I will not retain copies of any materials not posted on TWEN.  All assignments are due at noon on the due dates indicated above unless otherwise specified
.

		Date

Jan 11

		Topics

Assignments subject to change

		DUE Dates

Wednesday



		JAN


13

		Introduction to Course; 

Presentation sign up


Class Video:  What is Procedural Justice?

Class Video:  What is Procedural Justice?

Procedural Justice:  A Training Model for Organizational Level Change

		



		20



		  Introduction to Policing in the 21st Century

Post an original response regarding one of the six pillars identified by the President’s task force on 21st Century Policing.  Respond to at least one other’s identification of a pillar that is different than the one you identified in your original response.

		Discussion Post #1



		27

		Policing in America

Class Video:  Policing in America

Class discussion re possible seminar topics 

		Seminar topics Due



		FEB


3

		Police Use of Body-Worn Camera: Challenges of Visibility, Procedural Justice and Legitimacy

		Abstract Due



		10

		Cont’d Police Use of Body-Worn Camera: Challenges of Visibility, Procedural Justice and Legitimacy

Post an original response regarding one of the inclusionary police identified and whether the evolving visibility of police associated with Body-Worn Cameras (BWC) is double-edged.  Respond to at least one other person’s discussion of an  inclusionary practice that is different than the one you identified in your original resonse. 

		Discussion Post #2



		17

		Predictive Policing for Reform

		



		24

		Qualified Immunity:  Both sides of the Debate

Class Video:  Controversy Behind Qualified Immunity

		1ST DRAFT DUE





		MAR


3

		A Roadmap for Reimagining the Public Safety

		



		10

		Cont’d A Roadmap for Reimagining the Public Safety

Post an original response regarding 1 of the 14 recommendations identified.  Respond to at least one other person’s identification of a different recommendation.

		Discussion Post #3



		17

		​​​​​​​​​​​​​​​​​NO CLASS

Individual appointment to review first draft

Debate sides* evenly assigned:  (Police v. Reformers)

		Sign up for 1st draft review





		24

		​​​​​​​​​​​​​​​​​Defund the Police:  Pros and Cons

Class Video:  Defunding the Police

Post an original response identifying and supporting a pro or con for defunding the police.  Respond to a response to someone  on the opposite side (pro or con).

		Discussion Post #4





		31

		Class Debate 

(45 minutes each side – 5 minutes each group member must present):   To examine: 


1)  Police Use of Force 2) Police Encounters with Persons with Mental Illness and 3) Police Accountability 

		*Sides randomly assigned and may not reflect personal views of the speaker



		APR


7

		Oral Presentations


1________________________________


2________________________________


3________________________________


4________________________________


5________________________________

		FINAL DRAFT DUE ONE WEEK AFTER ORAL PRESENTATION



		14

		Oral Presentations


1________________________________


2________________________________


3________________________________


4________________________________


5________________________________

		FINAL DRAFT DUE ONE WEEK AFTER ORAL PRESENTATION



		21

		Oral Presentations


1________________________________


2________________________________


3________________________________


4________________________________


5________________________________


COMPLETE CLASS EVALUATION

		FINAL DRAFT DUE ON LAST DAY OF CLASSES 

MONDAY


4/26



		26



		Last day of classes




		FINAL DRAFT DUE





�
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		Office of the State Attorney


Fourth Judicial Circuit of Florida


www.sao4th.com

		[image: image1.jpg]







		311 West Monroe Street

Jacksonville, Florida  32202-4242

Tel:  (904) 255-2500





		

		MELISSA W. NELSON

		



		

		STATE ATTORNEY

		



		

		

		





Confidentiality Agreement between Fourth Judicial Circuit State Attorney’s Office Conviction Integrity Review and Florida International University College of Law Students.  

WHEREAS, the State Attorney's Office, Fourth Judicial Circuit, is a criminal justice agency; and


WHEREAS, the investigations conducted by the State Attorney’s Office can be of a confidential and sensitive nature; and


WHEREAS, the State Attorney’s Office has an interest in protecting the privacy and personal information related to and concerning victims of crimes, victim’s families, and witnesses; and  

WHEREAS, the Florida International University College of Law students enrolled in the 2021 spring-term class taught by Professor Karen Gottlieb have agreed to assist the State Attorney’s Office Conviction Integrity Review (CIR) during the 2021 spring term; 

THEREFORE, the parties agree as follows:


1. All material available to the students from the CIR will be treated as confidential;


2. Students will not:


· Download any of the CIR provided material onto any electronic device for personal use;


· Disseminate any of the CIR provided material to anyone not enrolled in Professor Gottlieb’s 2021 spring class;


· Screen shot or otherwise copy any of the photographs or documents provided by the CIR for use outside of class;

· Discuss the facts of a particular case with anyone not enrolled in Professor Gottlieb’s class without the prior approval of Professor Gottlieb or the CIR.  


3. Any student violating this agreement will no longer be allowed to participate in the review or reinvestigation of a CIR case. 


4. A violation of this agreement will be considered serious, and may result in reporting to the Florida Board of Bar Examiners and/or further action by the CIR.

5. All students are expected to report a confidentiality violation to Professor Gottlieb or the CIR director.


IN WITNESS WHEREOF, the below signed parties have caused this Agreement to be executed, effective on the date signed for the duration of the FIU College of Law 2021 spring term, or until cancelled by the CIR.  By signing this agreement all parties acknowledge having read the agreement and agree to the terms and conditions set forth herein.

State Attorney’s Office





Fourth Judicial Circuit

__________________________



__________________________________

Shelley L. Thibodeau
    



Student signature

Director, Conviction Integrity Review









__________________________________









Print name

__________________________



___________________________________


Date






Date
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[bookmark: _GoBack]CIR Review/Investigation Checklist:

Name of Petitioner:  ___________________________________________________________

Date Petition reviewed and by whom:  ____________________________________________

Phase I:  Review of Petition and claims made by petitioner

Does the petition facially meet the CIR investigation requirements?

_____	Review should move to Phase II: (please check all that apply)

	_____  Claim of actual innocence

	Some plausible mechanism to support the claim:

_____  Claim of alibi

		_____	Claim of faulty forensic evidence:  ____________________________

		_____	Claim of eyewitness misidentification

		_____	Claim of false confession

		_____	Claim of Brady violation or other government misconduct

		_____	Incentivized informant

		_____	Other information 

_____	Review denied: (please check all that apply)

_____	No claim of actual innocence

_____	Petition should be mailed back to petitioner for more information

_____	Excessive sentence allegations

_____	No evidence not previously presented to finder of fact

_____	No independent evidence to corroborate allegations

_____	Not enough information provided

	_____	Direct appeal pending or post-conviction motion pending

Notes:  

Phase II:  Preliminary Investigation

What evidence would corroborate the claim? ______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

A.  Review of:

__x__	Trial transcript:  date reviewed and any notes: ________________________________________________________________________

	_____	Post-conviction motions:  date reviewed and notes:			________________________________________________________________________

	_____	Appellate,  initial brief		__________________________________________

	_____	Appellate, answer	________________________________________________

	_____	Appellate, reply	________________________________________________



____	The arguments being made currently were previously made at trial.  If so, should the petition be denied?

B. There are innocence claims which should be further investigated:

_____	Reviewed SAO file: (please check all documents reviewed, make relevant notes in clio)

_____	Discovery notice	______________________________________________

_____	Arrest and Booking report	________________________________________

_____	General offense report	________________________________________

_____	Supplemental reports		________________________________________

_____	Property storage card, date:	________________________________________

_____	Witness list, date:	______________________________________________

_____	Witness statements:	______________________________________________

_____	CAD report		______________________________________________

_____	Audio/Video, date:	______________________________________________

_____	911 calls		______________________________________________

_____	Surveillance video		________________________________________

_____	Interview recordings		________________________________________

_____	Controlled call			________________________________________

_____	Jail calls	____________________________________________________

_____	Other documents	______________________________________________

_____	FDLE submissions and results	________________________________________

_____	DNA	__________________________________________________________

_____	Ballistics	____________________________________________________

_____	Firearm	____________________________________________________

_____	Fingerprint	____________________________________________________

_____	Drug report	____________________________________________________

_____	Other	__________________________________________________________

_____	Computer forensics	______________________________________________

_____	Cellphone data	______________________________________________

_____	Cellphone tower	_______________________________________________

_____	Computer analysis	_______________________________________________

_____	Office notes, date	_______________________________________________

_____	Crime scene photos	_______________________________________________

_____	Autopsy report and photos	_________________________________________

_____	Transcripts:	

	_____	Sworn Statements	_______________________________________________

	_______________________________________________________________________

	_____	Depositions	_____________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

	_____	Jail Recordings		_______________________________________________

	_______________________________________________________________________

	_____	Audio Recordings	_______________________________________________

	_______________________________________________________________________

	_____	Other	___________________________________________________________

	_______________________________________________________________________

	_____	Hearings	_____________________________________________________

	_______________________________________________________________________

	_____	Motions in Limine	_______________________________________________

	_______________________________________________________________________

	_____	Expert witnesses	_______________________________________________

	_______________________________________________________________________

_______________________________________________________________________



_____	Having reviewed all the documents is there a basis to continue the investigation?

	_______________________________________________________________________

	_______________________________________________________________________




Phase III:  New information

_____	Request law enforcement file, date:  _________________________________________

_____	Witness interviews conducted by the CIR:

	_____	_________________________________________________________________

	_____	_________________________________________________________________

	_____	_________________________________________________________________

_____	Physical Evidence Review

	_____	Evidence location

	_____	Submit for processing?

_____	New items to be submitted	_______________________________________________

	_______________________________________________________________________

	_______________________________________________________________________

_____	Forensic Reconstruction

	_____	Computer modeling

	_____	Experimentation

_____	Wound Dynamics

_____	Corroboration/Refutation of witness statements

_____	Polygraph?  ______________________________________________________________

_____	Notify victim or victim’s family?

	Yes 	No, why not?  ______________________________________________________

_____	Written or oral  ___________________________________________________________

_____	Notify prior prosecutor who handled case?

	Yes	No, why not?  ______________________________________________________

_____	Notes:	__________________________________________________________________

Phase IV:  Outcome of Investigation

Recommendation:  _____________________________________________________________________________



Victim, or family, notification:  _____________________________________________________________________________

Petitioner or attorney notification:  _____________________________________________________________________________

Report to IAB, date:  _____________________________________________________________________________

Report to SA:  _____________________________________________________________________________
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Thank you for your partnership with the


Conviction Integrity Review Division of the Fourth


Judicial Circuit State Attorney's Office
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Shelley L. Thibodeau, Director







False confessions are present in 25% of DNA exonerations.  


So, in 1 out of 4 exonerations the convicted confessed to a


crime that they did not commit.  


Some factors associated with a false confession are the


age and cognitive ability of the defendant and the length


of the interrogation.


Items to consider when assessing a confession:  


Is there a video or audio tape of the interrogation?


Was the written statement authored by law


enforcement or the accused?


Does the information provided in the interrogation


match the evidence obtained through the crime scene,


forensics, or autopsy report?


1.  False Confessions:


 


There are six primary factors associated with


wrongful convictions:


1.  False confessions


2.  Eyewitness misidentification


3.  Incentivized informants


4.  Misapplied science/forensics


5.  Government misconduct


6.  Ineffective assistance of counsel   


 


 Click here to see Professor Saul
Kassin, a leading expert, discuss false


confessions 


Click here to see Professor Brandon
Garrett, a leading expert on wrongful
convictions, discuss false confessions
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https://youtu.be/OEBm0xwjxYU

https://youtu.be/6jd5AFBwtcw





Eyewitness misidentifications were a factor in 70% of wrongful


convictions.


Some factors associated with eyewitness misidentifications are


suggestive photo spread administration and cross-racial


identification.


Items to consider when assessing an eyewitness identification:  


Was the administration of the photo spread blind?


What was the certainty of the original identification?


What discription was originally given?


Does the defendant match the original description?


Were the parties strangers or acquaintances?


Was a weapon involved?


Did the witness have the ability to observe the perpetrator,


what were the lighting conditions, how long did the event


last?


An incentivized informant is a jailhouse snitch, codefendant, or


other informant who stands to benefit by providing information


about the suspect.


Items to consider when assessing the credibility of an informant:


Was the informant's information corroborated by other


evidence?


Under what circumstances did the informant acquire the


information?


Are the parties strangers or acquaintances?


What benefit did the informant receive?


Did the jury understand that the informant was going to


receive a benefit?


Has the informant provided information in other criminal


cases and did the defense have this informaiton?


2.  Eyewitness Misidentification:


 


 


 


 


 


3.  Incentivized Informants:


Click here to watch a short video
discussing eyewitness


misidentification 


Click here to watch a short Tedtalk
featuring Professor Thomas Albright


discussing eyewitness misidentificaiton
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https://youtu.be/k2e00EEVsrI

https://youtu.be/l05NGp_z6TI





As forensic sciences evolve some previously accepted


scientific methodogy or conclusions have been


debunked, such as bite mark comparison, hair analysis,


arson investigation, blood spatter pattern analysis,


misapplied serology data or information, etc. Additionally,


on occasion, analysts have testified to false or


unsupported findings.  


Until recently the admissibility of scientific evidence in


Florida was governed by the Frye standard.  Florida is now


a Daubert state.    


Items to consider when assessing the expert testimony


and scientific evidence:  


Is the scientific evidence the sole piece of incriminatory


information?


Was the expert vigorously cross-examined?


Was the expert's presentation logical?


Did the expert provide unsupported data, percentages,


or comparisons?


Can the expert's analysis be replicated and verified?  


Confirmation bias and tunnel vision can lead law


enforcement and prosecuting authorities to intentionally


or unintentionally disregard relevant evidence or


information, or to misinterpret evidence or information.  


Government misconduct can take the form of


exculpatory information that is not disclosed to the


defense, Brady violation.


Items to consider:  


Is there physical or forensic evidence that was not


admitted at trial? 


4. Misapplied Science:


 


 


5.  Government Error:
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Are there witnesses who were not interviewed?


Are there witnesses who are not listed on discovery?


Is the state's theory of the case forced or illogical?


Does the petitioner mention evidence that just became


known to him/her?


Due to inadequate funding or simply ineptitude,


ineffective defense counsel play a significant role in


wrongful convictions.


Some items to consider include:  


Did defense counsel zeolously defend the petitioner at


trial?


Were witnesses deposed and cross-examined at trial?


Were expert opinions challenged?


Were expert witnesses called on behalf of the defense?


Did the defense attorney follow up on information


provided by the petitioner?


 


 


 


 


 


 


 


6.  Ineffective Assistance of Counsel: 


 
Click here to watch a short video of


Detective Jim Trainum discussing the
impact of tunnel vision


  


 
Click here to listen to Professor


Brandon Garrett discuss the impact
of ineffective assistance 


of counsel 
 


Click here for a short video discussing
confirmation bias 
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https://youtu.be/Wr9tIWVY8V4

https://youtu.be/6nMnFuQmS10

https://youtu.be/iwoJJm2HN18





T O  R E Q U E S T  R E V I E W  O F  A  C A S E ,  A
P E T I T I O N  I S  S U B M I T T E D  T O  T H E  C I R
B Y  T H E  C O N V I C T E D  O R  S O M E O N E  O N
T H E I R  B E H A L F .   


alibi witnesses weren't
interviewed;


new evidence has surfaced;


questionable forensic evidence
was admitted;


a witness has recanted;


someone else has confessed to
the crime;


physical evidence does not
match the testimony of the
witnesses.


A.  Is the petitioner making an


innocence claim? No?  Deny the
claim.
 


B.  Has the petitioner provided


information that can be


investigated? No?  Some claims


are incapable of investigation,


and are denied.
 


C.  Has the petitioner alleged:
 


 


 


 


 


 


 
Yes?  This petition meets the
criteria and the information
should be investigated.


 


 


1.  Does the petition


meet review criteria?


REV I EW  F LOW  CHART


We are looking for ways to investigate,
not ways to deny the claim
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This is not an exhaustive list!


(Has the petitioner mentioned


any of the known factors for


wrongful convictions?)







Did the defense make the same arguments at trial that
are currently being made?
Has the defendant previously maintained his
innocence?
Are the arguments borne out by the record?


2.  If the petition is facially 
sufficient, read the trial transcript 
and post-conviction motions to 
determine if the petitioner's claims 
appear credible.


 


 


 


.


What evidence
would exonerate
the petitioner?
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WITNESSES WHO CAN


BE INTERVIEWED?


Are there witnesses, alibi


witnesses, eyewitnesses, law


enforcement, people not


previously interviewed--like


people who lived around the


event--who can be interviewed?


FORENSIC ANALYSIS?


Is there physical evidence that


can be reassessed? Items that


can be DNA tested, blind


fingerprint analysis, ballistic


testing, etc.?


EXPERTS WHO CAN BE


ENGAGED?


Are there experts who can be


consulted regarding an issue in


the case, such as a serologist,


medical examiner, toxicologist,


fingerprint analyst, computer


analyst, crime scene


reconstructionist, false


confession expert, etc.?


SITE REVIEW OR


RECREATION OF THE


CRIME SCENE?


Could the crime have occured


as testified?


This is an
opportunity to


get creative
and think


outside the
box


1


2


3


4


3.  Is there an
investigation that can be
initiated by the CIR?
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This is not an exhaustive list







CL IO  I S  OUR  CASE


MANAGEMENT  SYSTEM .


DOCUMENTS  WILL  BE


AVAILABLE  ON  CL IO  IN


THE  MATTER  F ILE ,


NOTES  SHOULD  BE


MADE  OF  I TEMS


REVIEWED  IN  THE


NOTE  TAB ,  AND  T IME


SPENT  CAN  BE  LOGGED


THROUGH  CL IO .   


 


A  L INK  WILL  BE  SENT


TO  YOUR  EMAIL  FOR


ACCESS  TO  CL IO
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For assistance, contact 


Shelley Thibodeau at sthibodeau@coj.net, or 


Deshonna Buchanan at dbuchanan@coj.net







Download Clio Connect from the link in your email.  


Access the case assigned to you in "Matters" in the


left side tool bar.


Go to the Documents tab within the matter.


Access the Petition--labeled "Petition."


The trial transcript is labeled "Index Record on


Appeal" and most post-conviction motions are


"3.850 motions."  


A "3.853 motion" is a request for DNA testing.


You should have access to all reports and discovery


documents--if you need a document, please


request it so it can be downloaded to Clio.


Please make notes in the Note tab as you review


documents--document, depo, and trial summaries,


and "thoughts" should be kept in the note section.


 


 


  


 


PLEASE  CONCLUDE  YOUR  REVIEW  BY  SETT ING  FORTH


YOUR  INVEST IGAT ION  AND  F INDINGS  IN  A


MEMORANDUM .   THE  MEMORANDUM  SHOULD


SUPPORT  THE  DENIAL  OF  THE  PET IT ION  OR


CONTINUED  INVEST IGAT ION  OF  THE  INNOCENCE


CLAIM .


TO  GET  STARTED :


THANK YOU!
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