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COLLEGE OF LAW

SPRING 2020

FIRST WEEK ASSIGNMENTS















LAW 5100- Criminal Law A and B
Professor Carpenter

First Week Assignment: 

Jan. 8: Go to the syllabus that is in TWEN and do units 1 and 2.

Jan. 9: Go to the syllabus and do unit 3.



LAW 5259- Introduction to International and Comparative Law A 
Dean Gomez

First Week Assignment: 

Read the four (4) news articles linked below and use the stories presented there to answer the following questions in preparation for our discussion on January 6th, 2020.

Questions: 
1.	How relevant is international law in each case?

2.	What is the relationship between domestic and international law in each case?

3.	What are the main factors that hinder the effectiveness of international law in each case?

List of articles:
•	UN News, ‘US pardons for accused war criminals, contrary to international law: UN rights office’, November 19, 2019 < https://news.un.org/en/story/2019/11/1051761> accessed December 19, 2019.

•	C. Chase, ‘NGOs, businesses urge US Labor Department include distant-water fishing in forced labor list’, December 17, 2019 <https://www.seafoodsource.com/news/environment-sustainability/ngos-businesses-urge-labor-department-include-distant-water-fishing-in-forced-labor-list> accessed December 19, 2019.

•	The World Staff, ‘How do maps handle disputed borders?’, December 18, 2019 <https://www.pri.org/stories/2019-12-10/how-do-maps-handle-disputed-borders> accessed December 19, 2019.

•	K. Rahman, ‘U.S. and U.K. ‘ripping up the rule of law’, says father of teen allegedly killed by American Diplomat’s wife’ December 3, 2019 <https://www.newsweek.com/us-uk-ripping-rule-law-says-father-teen-killed-diplomats-wife-1475299> accessed December 19, 2019






LAW 5259- Introduction to International and Comparative Law B
Professor Jalloh 

First Week Assignment: 

To Be Announced.



LAW 5300- Civil Procedure A and B
Professor Wasserman

First Week Assignment: 

Go to fiucivpro.blogspot.com



LAW 5300- Civil Procedure C
Professor Foley

First Week Assignment: 
Class #1: read pp. 61-77 of Yeazell casebook (10th edition, 2019) (Pennoyer v. Neff and related materials).  Also read Federal Rule of Civil Procedure 12, Article III, sections 1-2 of the Constitution and the Due Process Clauses in the 5th and 14th Amendments (NOTE: the Rules and the Constitution are both contained in the paperback Rules supplement to the Yeazell casebook).
 
Class #2:  read pp. 78-88 (up to section 2 on Absorbing In Rem Jurisdiction) (International Shoe, McGee & Hanson cases and related materials). Also re-read FRCP 12. 



LAW 5400- Property A
Professor Mirow

First Week Assignment: 

Please read and be ready to discuss pp. 3-35 in Dukeminier et al., Property, Concise Edition, 2nd edition (Wolters Kluwer, 2017).


LAW 5400- Property B
Dean Rodriguez-Dod 

First Week Assignment:

PROPERTY SYLLABUS – Spring 2020
Professor Eloisa C. Rodriguez-Dod
FIU College of Law
[bookmark: CLASS_TITLE$0]LAW 5400 Section B
(305)348-3245
elrodrig@fiu.edu
RDB2024

I. Required Book 

There is one required casebook for this course: Bruce and Ely, MODERN PROPERTY LAW (6th ed., 2007) (ISBN # 0-314-16898-2 or 9780314168986) ("Casebook"). 

II. TWEN 

Additional materials and questions may be posted on TWEN. Students must enroll in the Westlaw TWEN course created for this class (“TWEN”). This course is password protected. Students will be given the password on the first day of class. Once students have the password, they should go to www.lawschool.westlaw.com click on “My Courses” and scroll to the “Property” Course. 

III. Class and Office Hours

Class meets on Mondays and Tuesdays from 10:00am-11:50am in RDB 2006. Office hours will be right before class on Wednesdays from 10:45am-11:30am and by appointment.

IV. Participation, Preparation and Class Attendance
	
1.  Attendance. This course will follow the rules set forth in the law school’s Academic Policies and Regulations. Students are responsible for signing the attendance sheet.  Those who do not sign the attendance sheet shall be presumed absent from class.

2.  Standard Preparation for Class. Students will be expected to be prepared for every class and to participate actively in each class. Students will be called on without notice to answer questions, support or critique positions, and analyze cases. Students are also responsible for the notes, problems, and questions in the pages assigned in the Casebook and for the quizzes and assignments that I may post on TWEN. In addition, students are expected to dedicate at least 120 hours outside of class throughout the semester in completing the reading assignments and TWEN quizzes and in participating in TWEN postings and discussions.
 
3.  Poor Participation Will Affect Grades. TWEN quizzes will be assigned throughout the semester. Completion of the TWEN quizzes will count toward the student’s participation score.  The participation score can result in a student receiving a bump up (or down) to the next available grade if the participation is particularly superior (or poor). Note that many students’ grades will be determined solely by their final examination because their participation will be a neutral factor.

4.  Targeted Use of Laptops and other Electronic Devices During Class. Students may only use laptops and other electronic devices (notebooks, iPads, etc.) during class for purposes directly related to the course (e.g., taking notes, reviewing briefs, responding to TWEN or other assignments). Accordingly, during this class students are specifically prohibited from (1) emailing, texting, and messaging or (2) accessing any file, program, or website other than those assigned by the professor.  If, in the opinion of the professor, a student is distracted from class participation by a laptop or other electronic device, or if a student’s use of such a device is interfering with the classroom experience of any other student, the professor may prohibit use of electronic devices entirely during the course. In addition, students may not record or capture this class, or any portion thereof, without the professor’s prior written permission. Students’ attendance in class constitutes their agreement to abide honestly by these terms.

5. Standard Format for “briefing” Cases 

Students are required to "brief" in writing each case in the pages assigned in the Casebook using the following format: 

(1) What is the case name? 
(2) Which Court decided this case? 
(3) What is the date of the decision? 
(4) Who are the parties?
(5) What is the procedural posture of the case? 
(6) What are the essential facts? 
(7) What is the issue(s) (i.e., what question(s) did the court have to answer in order to decide the case)? 
(8) What conclusions did the court reach (i.e., how did it answer the question posed above)? 
(9) What is the method by which the court reached those conclusions (i.e., what law did the court use and how did it apply that law to the facts of the case)? 
(10) Did the Court avoid any issues (i.e., did it sidestep any questions which it initially appeared that it would have to answer)? 
(11) Was there any interesting dicta (i.e., did the court make any statements about the law beyond what was needed in this case)?
(12) What are the possible effects of this decision? 

V. Examinations 

The examination for this course will be closed-book. The questions may cover (1) any material in any of the assignments, even if it was not discussed in class, and (2) any material discussed in class, even if it was not covered in any reading assignment. The exam may include essay questions, objective questions, multiple-choice questions, or any combination of questions. 

VI. Course Description, Course Objectives and Learning Outcomes. 

This course introduces and examines concepts of property ownership, possession, and transfer. It includes acquisition and protection of personal property; estates in land, including present, concurrent, and future interests; leasehold estates; easements, covenants, and private controls of land use; some aspects of real property transfers, including deeds, descriptions, recording and priority, and the real estate contract; and an introductory treatment of nuisance, zoning and other public controls of land use.

Upon completing this course students will be able to 1) synthesize property law from primary sources; 2) solve problems using property law; 3) demonstrate an understanding of the basic principles and concepts of property law; and 4) identify and explain issues involving property law.

VII. Reading Assignments 

Pages refer to the Casebook unless otherwise noted. Additional materials may be assigned in class, by e-mail, or on TWEN.

Week 1:

Property Law – Pages 1-4 and Realty v. Personalty and Wild Animals – Pages 143-149

Found Property – Pages 149-161 



LAW 5400- Property C
Professor Osei Tutu

First Week Assignment: 


No assignment.



LAW 5781 – Legal Reasoning U01, U10
Dean Schulze, Professor Lorenzo

First Week Assignment:

Topics Covered: (1) Course Introduction; (2) Rule-Based Legal Reasoning; (3) Analogy-
Based Legal Reasoning; (4) Policy-Based Legal Reasoning.

Assignments for Class:

(1) On TWEN, sign up for “Legal Reasoning,” and read the course syllabus in its
entirety.

(2) Sign up for the webcourse materials as directed by an email from course instructor.
Each student must watch the assigned videos by Week Three, and I strongly
recommend that you spread this out by starting now.

(3) Read: Handout “Forms of Legal Reasoning” posted on Legal Reasoning TWEN
course page.

(4) Carefully read: State v. Nations (available on course TWEN page);

(5) Carefully read: People v. Lauria (available on course TWEN page);

(6) Attend class prepared to discuss the cases and how they relate to the forms of legal
reasoning.



Legal Skills and Values II

LAW 5793- Legal Skills and Values II                   	
All Sections (U01, U02, U03, U04, U05, U06, U10)
All Professors: Rosenthal, Lozada Schrier, Klion, Correoso, Delionado, Loeb, Mullins

First Week Assignment:

Class 1:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read the Introduction (pp. xix-xx) and Chapter 2 (“The Ethical, Professional Advocate”). 

2. On the FIU Law Library website (http://libguides.law.fiu.edu/henrylatimerguide), read the following Rules Regulating the Florida Bar, available under the Professionalism Standards tab:

· Rule 4-3.1:  Meritorious Claims and Contentions
· Rule 4-3.3:  Candor Toward the Tribunal
· Rule 4-3.4:  Fairness to Opposing Party and Counsel
· Rule 4-3.5:  Impartiality and Decorum of the Tribunal

(Note:  To access the specified Rules Regulating The Florida Bar, click on “Search and view the full set of the Rules Regulating The Florida Bar.”  Be sure to read the comments to each assigned Florida Bar Rule.)

Class 2:

1. In your textbook (Joan M. Rocklin et al., An Advocate Persuades (2016)), read Chapter 4 (“Motion Practice”).  Skim Chapter 3 (“A Litigation Overview”).  

2. Carefully read the Comprehensive Course Syllabus and submit your Student Information form.  During or shortly before Class 1, your individual LSV professor will provide you with more information about accessing these documents.


LAW 6010- Sales
Professor Anglade

First Week Assignment:

 
1. Read Assignment 1 and answer Problems 1.1 - 1.4 in the casebook, Daniel Keating, Sales: A Systems Approach (Wolters Kluwer 6th ed. 2016); 
 
1. Before the first class meeting, join the TWEN page for the class, check for announcements and review the course syllabus.  
 


LAW 6031- Payment Systems
Professor Esquirol

First Week Assignment:

Textbook: Students enrolled in both Payment Systems and Secured Transactions may purchase one textbook for both courses: 

COMMERCIAL LAW, 10TH EDITION,  (“CL”) Warren and Walt, Foundation Press.
If you are enrolled only in Payment Systems, you may purchase the abbreviated version of the book:

PAYMENTS AND CREDITS, 10TH EDITION,  (“PC”) Warren and Walt, Foundation Press. 

First Week Assignment:  Please read pp. 651-668 (CL); or 1-17 (PC), in the textbook 



LAW 6051- Secured Transactions 
Professor Esquirol

First Week Assignment:

Textbook: 
Students enrolled in both Secured Transactions and Payment Systems may purchase one textbook for both courses: 

COMMERCIAL LAW, 10TH EDITION,  (“CL”) Warren and Walt, Foundation Press.
If you are enrolled only in Secured Transactions, you may purchase the abbreviated version of the book:

SECURED TRANSACTIONS IN PERSONAL PROPERTY, 10TH EDITION.  (“ST”) Warren and Walt, Foundation Press.

First Week Assignment: Please read pp. 1-15 CL and ST, in either textbook.  



LAW 6052- Bankruptcy Law 
Professor Norberg 

First Week Assignment:

Please read: (1) pages 1-14 in the casebook, David G. Epstein et al., Bankruptcy: Dealing with Financial Failure for Individuals and Businesses (4th ed. West Academic Publishing 2015); (2) the handout regarding state debt collection law and secured transactions (to be emailed to students registered for the class); and (3) Uniform Fraudulent Transfer Act §§ 2(a), 4, 5, 7(a)(1), 8(a) in the statutory supplement, Charles, J. Tabb, Bankruptcy Code, Rules, and Official Forms, 2019 Law School Edition (West Academic Publishing 2019)).



LAW 6060- Business Organizations
Professor Markham

First Week Assignment: 

COURSE DESCRIPTION: This is a basic course on state and federal law governing incorporated business enterprises, partnerships and limited liability companies. 
COURSE OBJECTIVES AND LEARNING OUTCOMES: To obtain a basic understanding of corporate law. This will include an examination of: 
   the strengths and weaknesses of various business organizations, including partnerships, limited liability companies and corporations; 
   agency law and principles;
   limitations on piercing the corporate veil; 
  the incorporation process and housekeeping requirements for corporations such as by-laws and minutes, quorum requirements and notices of meetings;
   the scope and role of fiduciary duties and the application of those duties; 
application of the federal securities laws and concerns with “insider trading;”
   issues arising from corporate mergers and acquisitions;
  derivative litigation; and
   limitations on the declaration of dividends.

REQUIRED TEXTS: 

Corporations and Other Business Enterprises, Cases and Materials
By: Hazen, Markham & Coyle
ISBN: 978-0-314-28437-2
Edition: 4th 20016
Publisher: West Publishing Co. 

Hazen and Markham's Corporations, Other Limited Liability Entities and Partnerships, Statutory and Documentary Supplement for Hazen & Markham's Corporations and Other Business Enterprises, Cases and Materials 
ISBN: 978-1-64242-948-0  
Edition: 2019-2020

FIRST ASSIGNMENT: Read and be prepared to discuss pages 1-55 of the text.

TENTATIVE OUTLINE: The detailed Table of Contents of the casebook provides a tentative outline of major topics. We will proceed through the casebook at an anticipated rate of fifty-five pages per day. Students should plan on spending at least two hours in reading and mastering the material assigned for each class.   

PERFORMANCE MEASURES: Students will be graded on the basis of a final examination that will be administered on the day and time assigned by the Law School during its examination period. There will be no course activities during Readings Week. The examination will consist of a series of true and false and multiple-choice questions. Student final grades will be calculated according to the law school approved curve. 

ATTENDANCE STANDARDS: A sign-up sheet will be circulated each day and student grades may be reduced in degrees prescribed by Law School procedures.



LAW 6105- Death Penalty Law
Professor Harper

First Week Assignment: 

1. http://deathpenalty.procon.org/view.resource.php?resourceID=002000

1. Read Chapters 1-3 of Text

1. Read only Scalia’s concurrence and Breyer’s dissent in Glossip v Gross. 

http://www.supremecourt.gov/opinions/14pdf/14-7955_aplc.pdf

1. Read Florida Statute 921.141

1. Read from Death Penalty Information Center (type in DPIC) 

https://deathpenaltyinfo.org/facts-and-research/dpic-reports




LAW 6106- Death Penalty Clinic
Professor Harper

First Week Assignment: 

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu



LAW 6112- Criminal Procedure: Investigation 
Professor Moreno

First Week Assignment:

Overview of the Course:  

This is not a substantive criminal law course, nor is it a course on technical rules (like Civil Procedure); it is an advanced constitutional law course.  

This course is about how the U.S. Constitution protects individuals from certain actions by the government (“state actors”).  We will study the body of federal constitutional law that governs the investigation and arrest of people charged with federal and state crimes.  We will also address limited aspects of the processing of criminal cases (i.e., the right to counsel).  Substantively, we will study the Supreme Court’s “constitutionalization” of criminal procedure, focusing on its intended effect on law enforcement conduct and its inevitable effect on the admissibility of evidence obtained during an investigation by law enforcement officers.  Procedurally, we will study the events that precede the formal charging of a defendant. You should understand that this course will not cover the many constitutional issues that arise after a person is charged (such as bail, jury selection, or double jeopardy), during the processing of their case (such as guilty pleas or the evidentiary impact of the confrontation clause), or after conviction (such as sentencing and appeal).  If you want to study these issues, you should also take Criminal Procedure: Prosecution (aka our “bail to jail” course).

The principal method of studying the questions addressed in this course is to read the opinions of the U.S. Supreme Court.  Our casebook, which is similar to all other criminal procedure casebooks, but a little different from most of your casebooks, is comprised almost entirely of excerpts from Supreme Court decisions. As you read these cases, you will learn that decisions concerning criminal procedure are rarely unanimous.  Most opinions contain important dissents, concurrences, and concurrences in the judgment.  Portions of all (or most) of these are included in your casebook.  This means that determining “what the law is” requires that you read all parts of the opinion.  This is the only way that you will be able to identify which facts, law, and Constitutional principles support each opinion.  These portions of the decisions will be part of our classroom analysis and you will be responsible for mastering the entire case.

Because this will be the first time you are reading criminal procedure cases, I strongly recommend that once you have read a decision, you reread the entire decision to figure out what reason/reasons are cited by all justices to fully understand the case.  This is interesting and useful, but complicated and time-consuming work.  There is, however, no substitute for it, and the course will require it.  You may find it very helpful as you begin to read these cases, to create detailed notes, outlines, or fill-in-the-blank charts (with the justices’ names and which parts of the opinion they have authored or joined at the top), so that you can keep track of all arguments and all areas of agreement and disagreement. 

When we read new cases decided after the Casebook was published, they will be found in full form posted on TWEN.





Relevant Constitutional Provisions:

This course focuses on four parts of the U.S. Constitution: the IV, V, VI and XIV Amendments.  
	
Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Amendment XIV
(Passed by Congress June 13, 1866. Ratified July 9, 1868.)     
Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Class Materials:

All readings will be found in the casebook or on TWEN (as indicated in the syllabus or posted -- if a new case is decided during the semester).

Materials: 

Casebook - Kamisar, LaFave, Israel & King, Basic Criminal Procedure, 15th Ed. (West) 
(CB = Casebook) 

New cases will be distributed via TWEN. 

Review & Practice Problems:  

Starting with our first class and continuing throughout the semester, I will present you with review and practice problems designed to gauge your understanding of the substantive law and to enable you to refine your analytic and practice skills. These problems will be posted in advance on TWEN and you will work on these problems by yourself at home. The goal is for you to spot the relevant constitutional issues and develop the best possible answer to each question raised by the practice problem.  You will be required to create a detailed written outline responsive to all issues raised in the practice problem and bring that outline with you to the next class.  During the next class, we will discuss the practice problem in detail and your outlines will be collected.

Practice problems provide us with the opportunity to: (1) develop comprehensive and coherent answers to legal problems; (2) ensure that you have mastered the covered material for the relevant subject area; and (3) enhance your lawyering skills (including accurate issue spotting, organizing an approach to a complex problem, and presenting a cogent and thoughtful legal analysis).  Timely and conscientious work on all assigned practice problems assignments is a required component of this course.

Casebook Plus:  

Completion of the Casebook Plus quiz materials that correspond to the reading in our Casebook is a required and graded component of this class.  All Casebook Plus assignments must be completed by the day before the final exam. 

TWEN: 

Please register for our TWEN site.  I will use TWEN to communicate with you about assignments, post relevant materials (review and practice problems, cases, and articles), and to facilitate online questions and discussions.

CALI Lessons:

Over the past few years, CALI has developed a very strong series of criminal procedure practice problems.  These are linked directly to our class TWEN site.  You should use this free resource to reinforce your understanding of the concepts that we will study in class.  You should also expect that if you schedule an appointment to discuss a concept that you do not understand, I will ask you to bring your CALI exercise work.

Powerpoint Slides:

I will prepare and present Powerpoint slides during class.  These slides – i.e., the Powerpoint slides that are shown in this class -- are designed to guide in-class discussion and analysis.  Do NOT use class time to transcribe Powerpoint slides.  Although most graduate faculty do not provide student with access to original teaching slides, to encourage you not to transcribe slides, I will make my spring 2020 Powerpoint slides shown in class available for you to download from TWEN approximately three weeks before the final exam.  The slides I upload for this class are authorized solely limited release to the students in this class. I do not authorize you to post or otherwise disseminate these materials in any format, nor may you share my Powerpoint slides with anyone outside this class. Doing so will be reported as a violation of the COL Student Code of Conduct. 

The final exam in this class is open book and you are welcome to bring hard copies of the Powerpoint slides released to this class into the examination room for your own use.  However, to ensure a level playing field for all exam takers, I reserve the right to collect and review any materials brought into the final examination or, upon notice that any of these rules have been violated, to switch at any time to a closed-book examination.


The Developing Law of Criminal Procedure:

The Supreme Court renders several important criminal procedure decisions every year.  Thus, we can study the law “as it develops” by exploring recently decided cases and cases that are currently pending before the Court (materials will be available on TWEN).  As new cases arise during the semester, we will anticipate the new cases and their implications as part of our course materials. You will be responsible for all assigned materials and all cases circulated via TWEN and discussed in class. Towards the end of the semester, we will devote a class (or most of a class) to a discussion of new and upcoming cases from the current Supreme Court term.  You will be responsible for learning this material because it is essential to understanding the trajectory of the law.  

In addition, in order to keep abreast of new developments, I strongly recommend that you regularly visit these websites:  

www.scotusblog.com
www.supremecourt.gov
http://www.oyez.org

If you become aware of additional useful criminal procedure related sites, lower court cases, or news articles, please post links to these sites directly to the class discussion area of our TWEN board.

How to Reach Me By Telephone & E-mail:  

My email address is jmoreno@fiu.edu and this is the best way to contact me.  My telephone number is 305-348-1152 (ext. 71152).

Office Hours: 

My office is in room 2070C and my office hours are listed below.  Office visits should be scheduled at least 24 hours in advance with my assistant Ms. Connie Giffuni (cgiffuni@fiu.edu).  If you have a conflict with these hours, I can also make myself available to meet with you at a different time.  However, my availability to meet with you in my office is only guaranteed with an appointment.  To ensure that office hours times are useful and productive, the day before our appointment you should email me a written list of your specific class-related questions and include a description of all of the efforts (including CALI work) that you have undertaken to answer these questions yourself.  

Tuesdays:	1:00 p.m. - 3:00 p.m.
Wednesdays: 	3:00 p.m. - 5:30 p.m.

Class Rules:

Participation: 

I expect and require regular class participation from all students.  
Although your understanding of the material is enhanced by your engaged participation in every law school class, participation in class discussion is especially important in this class because the cases are nuanced and the justices are so frequently at odds.  
I will call on you randomly, individually, and in groups.  I will also encourage responses and questions from volunteers.  Please come to every class prepared to discuss the material.  
Stay current with the syllabus and always prepare for class by reading the assignment for that day.  I expect productive and well-prepared contributions to class discussions and do keep track of refusals to engage with the class and admissions of lack of preparation.  

Consistent class participation reflecting thoughtful analysis and careful attention to the material can affect your grade positively.  The opposite is also true.  

Etiquette:  

Before entering the classroom please turn off all cell phones, ipads, watch alerts and anything else likely to ring, buzz, chime, toot, or burst into song during class.  

Laptops:  

You are not permitted to bring laptops into class.

Class Meetings, Lateness & Attendance:

Class meets on Wednesdays & Thursdays 5:30 p.m. – 6:45 p.m. in room 2002.
Please note that I teach at 7:00 p.m. on those same days, so questions immediately after class are best emailed to me or posted on TWEN.

Regular, punctual attendance is mandatory and required by the College of Law Academic Policies & Regulations.  In accordance with Rule D-501 of the FIU College of Law Academic Policies and Regulations: 

A student enrolled in any course must regularly and punctually attend class. Except when an instructor has established more exacting attendance requirements (see below), a student who is absent for more than 15% of the class hours in a semester (one class hour equals 50 minutes) shall be deemed not to have regularly attended class, and shall receive a reduction of a letter grade (e.g., A- to B+) for every absence beyond 15% of the class hours in the course. 

The Dean shall grant exceptions to this policy for: (1) absences due to medical and other emergencies, or (2) absences, with two weeks advance notice to the course instructor, due to religious holidays or approved co-curricular activities. The Dean may grant exceptions to this policy in other extraordinary circumstances.

An instructor may establish more exacting attendance, and punctuality, requirements in the instructor’s course and, during the add/drop period, shall notify the students of those requirements in the course syllabus or by some other form of written notice.

To conform to this rule, if you miss more than four (4) classes, you will be ineligible to sit for the final exam and will be given a failing grade for this class unless the Dean has granted you a special exception to the COL attendance policy.  To ensure that this does not occur, plan accordingly and sign (do not initial) the attendance sheet each day when it is circulated.  

The attendance sheet is the only valid record of attendance for this class.  Your notes or statements from other students are not relevant to a determination of whether you were in class on a particular day.  Thus, you must make sure that you sign in every day.  
Class will begin on time.  If you are late for class, you will be required to sign in as “late” on the attendance sheet.   Two late arrivals (or two occasions where you are unprepared for class) will be counted as an absence. 

You are responsible for keeping records of your attendance and you must communicate directly with my assistant, Ms. Connie Giffuni (cgiffuni@fiu.edu), regarding all attendance-related matters.  If a genuine emergency arises that will require that you miss class or arrive unprepared, please let Ms. Giffuni know in advance and in writing (via e-mail).  This policy is only designed to accommodate real emergencies.  If a genuine last-minute emergency arises that causes you to be late for class, please take a seat near the door and do your best not to disturb your colleagues.  

FIU Statement Regarding Academic Misconduct:

Please bear in mind that in all COL classes you must comply with the following university guidelines:

	Florida International University is a community dedicated to generating and imparting knowledge through excellent teaching and research, the rigorous and respectful exchange of ideas, and community service. All students should respect the right of others to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students are expected to adhere to a standard of academic conduct, which demonstrates respect for themselves, their fellow students, and the educational mission of the University. All students are deemed by the University to understand that if they are found responsible for academic misconduct, they will be subject to the Academic Misconduct procedures and sanctions, as outlined in the Student Handbook. 

Grading:

Your final exam will include multiple-choice questions and at least one word/page-limited essay question.  The exam may also include questions in other formats.  

The final exam will be open book.  This means that you may bring any hard-copy written material that you chose with you into the exam room.  This includes only materials prepared by you or commercially available materials.  This does not include material accessible electronically or via the internet.

More specific questions about the final exam will be answered in class starting week twelve. There will also be a scheduled exam review class at the end of the semester where all of your (reasonable) questions regarding the material will be answered. Questions regarding the exam itself will only be answered during designated times and (for reasons of fairness) not during private conversations. Because you will be tested only on the material assigned for this class and because many secondary sources are of dubious quality, questions lifted from unassigned sources or unrelated to topics covered in class will not be discussed.  The final exam will be weighted at 80% of the final course grade.

There will be other graded assessments administered during the semester, including all of the Casebook Plus quiz materials that correspond to our Casebook assignments, which will be weighted at 20% of the final course grade.

Academic Policies Regarding Course Credit Hours: 

A credit hour is an amount of work that reasonably approximates: (1) not less than 50 minutes of classroom or direct faculty instruction and 120 minutes of out-of-class student work per week for fifteen weeks, or the equivalent amount of work over a different amount of time; or (2) at least an equivalent amount of work for other credit-bearing academic activities such as field placements, law review, trial advocacy, and board of advocates.

Because this class comprises three credit hours, it will involve 150 minutes/week of in class instruction.  In addition, the syllabus assignments, take-home assignments, problem review assignments, review skills and practice assignments, and review of the Casebookplus materials will require you to allocate six hours of out-of-class work to each week.


Here is the first assignment 

Read CB 1-36. 

Read the attached materials and answer all of the questions below.  Do your best to answer the questions based on the language of the relevant Constitutional provisions, your general understanding of the limits on state action, and commonsense and everyday experience.  Do not spend time trying to read ahead to cases that we will cover later in the semester.

Your answers should be in writing, must be brought with you to class for the purposes of discussion, and will be collected and assessed.

Relevant Constitutional Provisions:

This course focuses on four parts of the U.S. Constitution: the IV, V, VI and XIV Amendments.  
	
Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.



Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Amendment XIV
(Passed by Congress June 13, 1866. Ratified July 9, 1868.)     
Section 1.
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.


FACTS AND ISSUES


A State A police officer [“Officer”] was searching for a motorcyclist he saw riding a distinctive stolen motorcycle. The biker eluded Officer by riding away at a speed of over 100 miles per hour.  Driving through the same State A neighborhood shortly afterwards, Officer spotted a similar motorcycle partly concealed under a tarp lying on the driveway of a single-family home. As soon as he spotted the motorcycle, Officer walked up the driveway, lifted the tarp, touched the bike and found that its engine was warm, and confirmed (via an online police license plate database search) that this was the stolen motorcycle.

Upon seeing Officer in her driveway, Suspect opened the front door of her house, walked outside, and the following conversation took place:

Officer:	Can I ask you some questions about this motorcycle?
Suspect:	Get off my private property.
Officer:	I just want to know where you bought it.
Suspect:	I’m not talking to you. I’ve had that bike for a long time.
Officer:	OK.  You’re under arrest. Get in the patrol car.
Officer:	(While driving the  patrol car with Suspect in the back seat):  It would be much easier for you if you just told me the truth right now.  
Suspect:	Only after I talk to my lawyer.
Officer:	(After silence for 10 minutes) Whoever rode that bike this afternoon is a big dog rider.
Suspect:	Yeah. Agree about that.



QUESTIONS


1. List every potentially constitutionally significant investigatory step that Officer took to investigate this alleged crime. To make this list,  you must consider all of the facts along with the relevant constitutional provisions.

		[Hint -- You should find at least 10 separate steps.] 


1. Assuming Suspect is charged and prosecuted, using common sense and a basic understanding of the constitutional provisions provided herein: 

Briefly list and discuss all of the arguments that Suspect should make challenging the constitutionality of each action by Officer.

Identify the specific remedy that Suspect should seek, based on each challenge. 

Briefly discuss all of the responses that should be made by the prosecutor.

Briefly discuss how the court should rule on each argument. 






LAW 6222- European Legal History
Professor Mirow

First Week Assignment: 

Please read and be ready to discuss pp. 1-33 in Herzog, A Short History of European Law (Harvard University Press, 2018) and pp. 1-63 in Lesaffer, European Legal History (Cambridge University Press, 2009).



LAW 6234- Race and the Law
Professor Anglade

First Week Assignment: 

 First week assignments will be posted on the course TWEN page.  



LAW 6235- Women and the Law
Professor Choudhury

First Week Assignment: 

Wednesday: read syllabus

Thursday: Kerber. Chapters 1&2



LAW 6261- International Business Transactions
Professor Markham

First Week Assignment: 

COURSE DESCRIPTION, OBJECTIVE AND LEARNING OUTCOMES: 
The subject of this class is the law of international business transactions. It seeks to provide a basic understanding of international business transactions. The detailed Table of Contents of the casebook provides an outline of major topics that will be covered in class. The objective of the class and desired learning outcome is that students will master the following subjects:
· Documents used for International Trade, 
· Trade Terms and Choice of Law Issues, 
·  Letters of Credit, 
· Role of the World Trade Organization, 
· Customs Duties and Non-Tariff Barriers, 
· Bi- and Multi-Lateral Trade Agreements,  
· Buy American Requirements,
· Import and Export Controls and Embargoes, 
· Bribery of Foreign Government Officials 
· Foreign Investment Restrictions,
· Role of the IMF 
· European Union Role,
· Dispute Settlement.

REQUIRED TEXT: 

Ralph H. Folsom, Michael P. Van Alstine, Michael Ramsey & Matthew P. Schaefer, International Business Transactions: A Problem-Oriented Coursebook (13th ed. 2019). ISBN  9781640202566.

FIRST ASSIGNMENT: Read and be prepared to discuss pages 1-40 of the text. The class will thereafter proceed through the casebook at an anticipated rate of 40 pages per day. Students should plan on spending at least two hours in reading and mastering the material assigned for each class.   
	
PERFORMANCE MEASURES: Students will be graded on the basis of a paper on a subject of their choice concerning international business. Student final grades will be calculated according to the law school approved curve, if applicable. There will be no course activities during Readings Week. 

ATTENDANCE STANDARDS: A sign-up sheet will be circulated each day and student grades may be reduced in degrees prescribed by Law School procedures.



LAW 6264- Immigration Law
Professor J. Gomez

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu



LAW 6305- Remedies
Professor Román

First Week Assignment:




LAW 6310- ADR
Professor Moreno

First Week Assignment:

The first assignment is in the casebook (Resolving Disputes: Theory, Practice and Law. Folberg, Golann, Stipanowich & Kloppenberg;   Aspen Publishers (3d edition)), students should read pages 1-57 before the first class and also log onto our TWEN page.



LAW 6330- Evidence
Professor Moreno

First Week Assignment:

Introduction: What is Evidence?

This semester we will study the Federal Rules of Evidence (FRE), which govern the operation of both civil and criminal trials in the federal courts.  The FRE are also the model for the overwhelming majority of state evidence codes (inclusing Florida). These rules are entirely different from the rules that you have studied in other classes.  For example, they are nothing like the rules of civil procedure.  The rules of evidence control how judges decide what lawyers and witnesses can say and do during civil and criminal trials. Which frequenly can determine the outcome at trial.  

All lawyers need to understand the rules of evidence, whether they are anxious to enter or avoid the courtroom.  Every time you represent a client, you will need to consider and prepare for the possibility that the dispute could be resolved at trial.  To use any of the rules effectively, you will need to figure out what the rule means, its purpose, and how it applies in different circumstances.  This is what we will be doing every day in class.  We will learn the principal rules, discuss how the rule was developed and why, and then practice working with the rules in a range of realistic contexts.  


Evidence rules define the roles of the judge, lawyers, witnesses (expert and lay), and jurors at trial.  

Here is a brief introduction:

The Judge:  

Judges decide what evidence can be presented to the jury.  Evidence can be in the form of testimony by a lay witness (“I saw Bill shoot Jim”) or expert witness (“The white powder is cocaine”).  Evidence can be physical evidence (the murder weapon, the contested document) or demonstrative evidence (the model of the bridge).  Judges must first decide whether the evidence offered by the lawyers is relevant to any of the issues that must be decided by the factfinder during the trial.  If the evidence is not relevant, it cannot be admitted.  However, the judge can exclude even highly relevant evidence, for a variety of reasons (e.g., unfair prejudice, delay) that we will learn during the semester.  As the trial progresses, judges monitor and control the lawyers and the witnesses to ensure that they adhere to the rules.  


When we talk about evidence this semester we will always focus on the question of admissibility.  This is the determination by the judge, which may be made before or during trial.  Admitting or rejecting a proponent’s evidence is a question of application of law.  Do not confuse this with the question of the weight of the evidence, which is a question of fact for the jury (or the judge acting as factfinder in a non-jury trial).  Remember that simply because evidence is admitted, that does not mean that the jurors will find it persuasive (i.e., give it weight).

The Lawyers:  Lawyers advocate for their clients.  Effective lawyers try to provide the jury with as much relevant and persuasive evidence as the judge will allow.  Effective lawyers also use the evidence rules to anticipate and prevent opposing counsel from providing the jury with relevant and persuasive evidence.

The Witnesses: There are two types of witnesses, lay witnesses and expert witnesses. Lay witnesses are allowed to tell the jury about events that they saw or heard, although under certain circumstances they may also testify to opinions derived from personal perception.  Expert witnesses are only allowed to testify when the judge decides that the jury needs help understanding complicated questions that involve scientific, technical, or other specialized information.  Unlike lay witnesses, experts can testify to things they did not personally perceive and they can describe their opinions and conclusions.  Most testimonial evidence is introduced at trial by witnesses who appear in court to testify.  As you will learn, the Confrontation Clause of the Sixth Amendment to the United States Constitution (every criminal defendant has the right “to be confronted with the witnesses against him”) has been interpreted to exclude the introduction of testimonial statements made out-of-court whenever the defendant has no opportunity to confront (i.e., cross-examine) the declarant before or during trial.  Most physical/demonstrative evidence is introduced in conjunction with the testimony of a witness (lay or expert) who can explain to the jury how the physical/demonstrative evidence is relevant to the case. 

The Jury: The jury hears all of the evidence that the judge has admitted and then weighs the evidence (by deciding how much it will influence their decisions).  At the end of the trial, the jury will be asked to decide all of the questions of fact, determine whether the prosecutor or plaintiff has proved the elements of her case and satisfied her burden of proof, and reach a verdict. 

Required Materials:

Casebook:  Mueller & Kirkpatrick, Evidence under the Rules, 9th Ed. (Aspen - 2019) 
[the “Casebook”]. 


A hardcopy of the 2019 version of the Federal Rules of Evidence with the advisory committee notes, which can be purchased from multiple sources.  Here is an affordable option https://www.amazon.com/Federal-Rules-Evidence-2019-Committee/dp/1729843662/ref=sr_1_4?keywords=2019+federal+rules+evidence&qid=1574193295&s=books&sr=1-4.

TWEN:  Please register on the Westlaw TWEN website for this class (http://lawschool.westlaw.com/twen).  

Casebookplus is required for this class.  Registration information will be posted on TWEN.

Assignments:  

To minimize confusion, please read the assigned material in the order listed in the syllabus.  The boldface page numbers refer to the Casebook.

The problems listed in the assignments are problems in the Casebook, listed alphabetically by chapter (e.g., Problem 1-A is the first problem in chapter one, followed by 1-B, etc.).  

Completing the assigned problems is part of the assignment for each class.  There are typically arguments for both sides in some parts of each problem, so prepare arguments and counterarguments.  You should read and try to answer all of the problems that are contained in the reading (even if they have not been included on the syllabus).  Expect that I will call on you to analyze the assigned problems in class, so (at least in the beginning of the semester) you may want to bring your answers – in writing – to class.

Readings designated “FRE” are the rules themselves.  Whenever a rule citation is followed by “ACN” you are required to read both the rule and the Advisory Committee Notes to that rule.  Expect that I will call on you to analyze the rule in light of the Advisory Committee Notes.

Evidence is a rules-based course This means that you must also read the rule and the Advisory Committee Notes (if it has been assigned or if you desire further clarification) whenever you prepare for class.  Do this FIRST, before you read the Casebook assignment.  Read the assigned rule SEVERAL TIMES.  The rules are short, but deceptively complex.  Always reread the rule for clarity or if it is commonly invoked.

Read and prepare any written assignments listed in the syllabus -- including the first assignment -- for its due date, even if later in the semester we may have not completed all of the problems assigned for the previous class.




Tips on Preparing for Evidence Class

With the exception of the Confrontation Clause cases, the cases in the Casebook are included for one or both of the following reasons:  (1) they show a “problem” that existed before the rule(s) were created; and/or (2) they show an ambiguous area in the application of the rule(s).   

When you read the assigned cases, ask yourself these questions:

1.	If the case predates the rule, how does it illustrate the “problem” that the rule was designed to address?

2.	If the case arose after the rule came into effect, what does the case demonstrate about the application of the rule?

3.	What terms or parts of the rule are potentially ambiguous (subject to various interpretations) in application?  How has the court resolved this ambiguity? What were the alternatives?  Is this the majority approach?  What are the advantages, disadvantages, and likely effects of the chosen approach?  In what ways is this approach likely to change in the future?
 
Classes

Classes will generally begin with an analysis of one or more evidentiary rules.  Once the language of the rule is clear, the class will explore the rule in context using original problems created for this class, realistic hypothetical questions, problems from the Casebook, and cases from the Casebook.  Classroom discussions will be lively and you should always feel free to ask any questions in class that relate to the material or to practice.

Supplemental Materials:  

I strongly recommend CALI lessons because they are generally accurate and are always available free through our TWEN link or directly through CALI.  

Based on both cost and uneven quality, I do not recommend that you purchase any supplemental materials – especially at the start of the semester.  


Review & Skills Practice Classes: 

Throughout the semester you will have numerous opportunities to review the material in context and to practice and develop your skills.  These will be both informal (in-class problems that will be distributed and analyzed during that class session) and formal (classes are labeled “review and skills practice classes” on this syllabus).  These practice problems will be available in advance on TWEN and written answers must be prepared in advance of class. Answers will be collected and a component of the final grade. 

Powerpoint Slides:

I will prepare and present Powerpoint slides during class.  These slides – i.e., the Powerpoint slides that are shown in this class -- are designed to guide in-class discussion and analysis.  Do NOT use class time to transcribe Powerpoint slides.  Although most graduate faculty do not provide student with access to original teaching slides, to encourage you not to transcribe slides, I will make my spring 2020 Powerpoint slides shown in class available for you to download from TWEN approximately three weeks before the final exam.  The slides I upload for this class are authorized solely limited release to the students in this class. I do not authorize you to post or otherwise disseminate these materials in any format, nor may you share my Powerpoint slides with anyone outside this class. Doing so will be reported as a violation of the COL Student Code of Conduct. 

How to Reach Me By Telephone & email:  

My email address is jmoreno@fiu.edu and this is the best way to contact me. My telephone number is 305-348-1152 (ext. 71152).

Office Hours: 

My office is in room 2070C and my office hours are listed below.  Office visits should be scheduled at least 24 hours in advance with my assistant Ms. Connie Giffuni (who can be reached at cgiffuni@fiu.edu).  If you have a conflict with these hours, I can also make myself available to meet with you at a different time, however, my availability to meet with you in my office is only guaranteed with an appointment scheduled by Ms. Giffuni.  Office hours are designed to provide you with an opportunity to address problems or confusion arising from the assigned material and/or class discussions. To ensure that office hours time is genuinely useful and productive, the day before the appointment please email me a written list of your class-related questions and include a description the efforts that you have undertaken to answer these questions yourself.  

Tuesdays:	1:00 p.m. - 3:00 p.m.
Wednesdays: 	3:00 p.m. - 5:30 p.m.

Class, College of Law & University Rules:

Participation: 

[bookmark: _GoBack]I expect and require class participation from all students.  I will call on you individually and in groups.  I also strongly encourage responses and questions from volunteers.  You will need to come to every class prepared to discuss the material.  Stay current with the syllabus and always prepare for class by reading the assignment for that day.  Class participation that reflects thoughtful analysis and careful attention to the material can affect your grade positively.   

Etiquette:  

Before entering the classroom, please turn off all cell phones, ipods, ipads, Bluetooth devices, watch alarms, and anything else likely to ring, buzz, chime, toot, or burst into song.  

Laptops:  

You are not permitted to bring laptops into this class.  

Class Meetings:

Class meets in room 2001 on Wednesdays & Thursdays from 7:00 p.m. – 8:15 p.m.
In accordance with Rule E-501 of the FIU College of Law Academic Policies and Regulations, “[a] student enrolled in any course must regularly and punctually attend class.”  

College of Law Attendance/Lateness Rules:

In accordance with Rule D-501 of the FIU College of Law Academic Policies and Regulations: 

A student enrolled in any course must regularly and punctually attend class. Except when an instructor has established more exacting attendance requirements (see below), a student who is absent for more than 15% of the class hours in a semester (one class hour equals 50 minutes) shall be deemed not to have regularly attended class, and shall receive a reduction of a letter grade (e.g., A- to B+) for every absence beyond 15% of the class hours in the course. 

The Dean shall grant exceptions to this policy for: (1) absences due to medical and other emergencies, or (2) absences, with two weeks advance notice to the course instructor, due to religious holidays or approved co-curricular activities. The Dean may grant exceptions to this policy in other extraordinary circumstances.

An instructor may establish more exacting attendance, and punctuality, requirements in the instructor’s course and, during the add/drop period, shall notify the students of those requirements in the course syllabus or by some other form of written notice.
The attendance sheet is the only valid record of attendance for this class.  Your notes or statements from other students are not relevant to a determination of whether you were in class on a particular day.  Thus you must make sure that you sign in every day.  
Class will begin on time.  If you are late for class, sign in as “late” on the attendance sheet.   Two late arrivals (or two occasions where you are unprepared for class) will be counted as an absence. 
FIU Statement Regarding Academic Misconduct:
Please bear in mind that you must comply with the following university guidelines:
Florida International University is a community dedicated to generating and imparting knowledge through excellent teaching and research, the rigorous and respectful exchange of ideas, and community service. All students should respect the right of others to have an equitable opportunity to learn and honestly demonstrate the quality of their learning. Therefore, all students are expected to adhere to a standard of academic conduct, which demonstrates respect for themselves, their fellow students, and the educational mission of the University. All students are deemed by the University to understand that if they are found responsible for academic misconduct, they will be subject to the Academic Misconduct procedures and sanctions, as outlined in the Student Handbook. 
Grading:

Your final grade in this class will be based on: (1) interim assessments totaling 25% of the final grade; and (2) a three-hour in-class final exam that will cover the material assigned throughout the semester and comprise the remaining grade basis.  The final exam will contain both multiple choice and at least one word/page limited essay question(s).   The exam will be closed-book, but you will be provided with a clean copy of the Federal Rules of Evidence to use during the exam.  More specific questions about the final exam will be answered in class starting week twelve.  

As noted above, final grades may also be adjusted up or down based your performance in class. 

Academic Policies Regarding Course Credit Hours 

A credit hour is an amount of work that reasonably approximates: (1) not less than 50 minutes of classroom or direct faculty instruction and 120 minutes of out-of-class student work per week for fifteen weeks, or the equivalent amount of work over a different amount of time; or (2) at least an equivalent amount of work for other credit-bearing academic activities such as field placements, law review, trial advocacy, and board of advocates.

Because this class comprises three credit hours, it will involve 150 minutes/week of in class instruction.  In addition, the syllabus assignments, take-home assignments, problem review assignments, review skills and practice assignments, and review of the Casebookplus material, the rules, and the advisory committee notes will require you to allocate six hours of out-of-class work to each week. 

FIRST ASSIGNMENT

	
CLASS
	
TOPIC
	
READING
	
PROBLEMS

	
UNIT I:	THE TRIAL

	
1 – 1/8
	
Introduction: Evidence Law and the System

Complete the FIRST ASSIGNMENT (attached) and BRING YOUR WRITTEN ANSWERS to class 
	
1-51
 
FRE 101 -106; 401-415; 601-602; 607-609; 612-613; 701-706; 801-807
[bookmark: CL_FRE101106403601602_7]
	
1-A




For the first class also read the attached news article.  This article is based on a real case.  Before you read the article, read the questions listed below.  Then reread the article and answer all of the questions.  

Your answers should not be based on the Federal Rules of Evidence (although reviewing the rules may give you ideas), but on your own common sense view of the type of evidence that should be admitted at trial and (more importantly) your ideas own about why certain evidence or certain types of evidence should be admitted or excluded.  


Your answers should be in writing, must be brought with you to class, and will be collected and assessed.


1. Describe each piece of evidence that the prosecutor will want to use at trial in this case

1. How would each piece of evidence advance the prosecutor’s case?

1. What objections will the defense raise to admission of each of piece of evidence this evidence?

1. If you were the judge would you let the prosecutor introduce each of these pieces of evidence?  

If so, why?

If not, why?

1. Describe each piece of evidence that defense counsel will want to use at trial in this case?

1. How would each of these pieces of evidence advance the defense case?

1. What objections will the prosecutor raise to admission of each of piece of evidence this evidence?

1. If you were the judge would you let defense counsel introduce each of these pieces of evidence?  

If so, why?
	
If not, why?


Preliminary Hearing Paves Way for Trial in Death of Toddler in Nanny's Care

Medical examiners testified Tuesday that 22-month-old Samantha H. received six serious blows to the head before she died last year in Van Nuys, CA, but a jury will now have to decide whether there is enough evidence to prove that her nanny killed her.

Claire G., Samantha’s nanny, has been accused of abusing and killing Samantha, but she maintains her innocence. At a preliminary hearing Tuesday, a California state court judge decided that there was enough evidence for the case to proceed to trial.

Claire G. had been working for Samantha’s parents for about a year and a half. Last September 1, Claire G. arrived at the apartment to take care of Samantha.  When she arrived, Claire G. explained to Samantha’s parents that she was late because the police had detained her for her fourth speeding ticket that year.  According to Samantha’s father, when he and his wife left for work at 8:00 a.m. everything seemed fine.  However, he admitted that he might not have been paying very close attention to Claire G. or his daughter because his wife distracted him.  His wife had told him “I had a nightmare last night and I think it means that something bad will happen today.”  Upon reflection, Samantha’s father said that he believed that his wife already sensed that something was not right about Claire G.  Otherwise, he said, “everything was pretty normal.'' 

About an hour and a half later, as Claire G. was in the apartment preparing to take Samantha to the park, she noticed that Samantha was not breathing.  The nanny frantically called out to a neighbor “come and help me with Samantha, she’s having trouble breathing.”  The neighbor came to the apartment and called 911.  The neighbor told the police operator, “I’m with Samantha who doesn’t seem to be breathing you need to get here fast.”  

When the police arrived, Claire G. told the responding officer that Samantha had vomited and afterwards she had placed the child on a changing table and tried to comfort her.  After Samantha was taken to the hospital, the police and prosecutor interviewed Claire G. on videotape and she said that the child had regained consciousness briefly, before falling asleep.  The police also recovered a blood-stained baby blanket from the scene.  The neighbor told the police that Samantha “looked blue” when she arrived at the apartment.  The police officer also took a written statement from the neighbor.
According to the lead paramedic, when she arrived at the apartment Samantha was unconscious.  Samantha died at the hospital the next day.  Medical examiners testified that little or no blood had been getting to her brain since some time on the morning of September 1. 

On cross-examination from Claire G.’s attorney, the medical examiner admitted that no medical test can pinpoint the exact time when physical injuries are received.  The medical examiner also admitted that medical science cannot fully explain how physical trauma to the head can cause death.


LAW 6340- Conflicts of Law
Professor Valdes

First Week Assignment:

The reading assignment for the first week of Conflict of Laws in Spring 2020 is as follows:

· Casebook, pp. xxv-xxxiv
· In re: Warrant to Search a Certain E-mail Account Controlled and Maintained by Microsoft Corporation, 15 F. Supp. 3d 466 (S.D.N.Y. 2014)
· Coats v. Dish Network, LLC, 350 P.3d 849 (Col. 2015)
· Yahoo!, Inc. v. La Ligue Contre Le Racisme et L’Antisemitisme, 169 F.Supp.2d 1181 (N.D. Ca. 2001)
· Grupo Televisa, S.A. v. Telemundo Communications Group, Inc., 485 F.3d 1233 (11th Cir. 2007)
· de Pacanins v. Pacanins, 650 So.2d 1028 (Fla. 3d DCA 1995)
· Complaint in Zion Williamson v. Prime Sports Marketing LLC, Case no. 1:19-cv-593 (M.D.N.C. June 13, 2019) (A copy will be e-mailed to all students prior to the first class)
· Apple Media Services Terms and Conditions (https://www.apple.com/legal/internet-services/itunes/us/terms.html) [NOTE: You can skim most of this agreement but thoroughly read Section K, particularly the paragraph regarding “Governing Law”]



LAW 6350- Law & Procedure US & Florida U01, U10
Professor Ruiz and Grossman

First Week Assignment:

Week of 1/6/20: Introduction
Topics Covered: (1) Course Introduction; (2) Introduction to the Florida Bar Exam
Assignments for First Class:

(1) Log into Canvas at https://canvas.fiu.edu . Complete all the assignments for the modules titled “Before the Semester Begins.”

(2) Be prepared to pay $100 for the course book during our first class. Payment is accepted in-class via a check or credit card. Checks should be made payable to “Barbri”. The book purchase form will be provided in class.

(3) Attend class ready to succeed on the bar exam!


LAW 6361- Pre-Trial Practice
Professor Fingerhut

First Week Assignment:

Tuesday, January 7, 2020 (first lecture)

From our course text, Pretrial Advocacy, please read Chapter 1 (“The Pretrial Advocate’s World”).

From the Rules Regulating The Florida Bar, read the Preamble to Chapter 4 (“A Lawyer’s Responsibilities”).
 
Please also read the Preamble and Scope of the American Bar Association’s Model Rules of Professional Conduct.
 
Read as well, from the Trial Lawyers Section of The Florida Bar, their Creed of Professionalism, Preamble, and General Principles, all part of the section’s Guidelines for Professional Conduct.
 
And finally, from In re: Aldo A. Pina, pages 1-38 of this court order.

Thursday, January 9, 2020 (second lecture)
 
From our course text, carefully read through the entire case files (civil and criminal) and all supplemental materials -- which you will find here.  Click first on “Fifth Edition,” then “Access For Others,” then type in (do not cut-and-paste) the following password:  PreTrOtKD$.  Here is where you will find our Case Files, Exemplary Forms, Movies, and Additional Materials. 

~   ~   ~

Notes:  In this class, laptops are permitted solely for the purpose of our classwork.  Students are also expected each class to have with them/access to (whether by hard copy or computer) all relevant materials assigned and may be covered in lecture.



LAW 6383- Mediation 
Professor Klein

First Week Assignment:

The students should read and think about the relevance of this article to the course.





LAW 6425- Construction Law
Professor Leiby

First Week Assignment:

1  -- Preparation for Construction
Sections 1:12 through 1:16; 2:1, 2:2, 2:7, 2:12, 21:2 and 21:3, Florida Construction Law Manual.     Florida Statutes 489.128 and 768.0425

Learning Points:

Introduction to becoming a construction lawyer

Owner investigation and viewpoint of the Owner in the construction process

Construction and Design Licensing authority and jurisdiction

Distinction between Contractor License requiring competency and occupational license tax

Effect of arbitrary discretion in licensing

Disciplinary action for contractors

The effect of contracting without a required license

Potential statutory remedies for persons harmed by an unlicensed contractor

Cases:

1 Fluor Enterprises, Inc. v. Revenue Div., Dept. of Treasury, 477 Mich. 170, 730 N.W.2d 722
(Mich. 2007).

2 Martinez v. Goddard, 521 F.Supp.2d 1002 (D. Ariz. 2007) 

3 Florida Home Builders Ass'n v. St. Johns County, 914 So.2d 1035 (Fla. 5th DCA 2005) 

4 Leslie Miller, Inc. v. State of Arkansas, 352 U.S. 187, 77 S.Ct. 257 (1956)

5 Godshalk v. City of Winter Park, 95 So.2d 9 (Fla. 1957)  

6 D&L Harrod, Inc.v. U.S. Precast Corp., 322 So.2d 630 (Fla. 3rd DCA 1975)

7 Alfred Karram, III, Inc. v. Cantor, 634 So.2d 210 (Fla. 4th DCA 1994)

8 Earth Trades, Inc. v. T&G Corp., 108 So.3d 580 (Fla. 2013)

9 In re Hebert, 2011 WL 351667 (Bkrptcy. E.D. La. 2011)

10 Home Constr. Mgmt. v Comet, Inc., 125 So.3d 221 (Fla. 4th DCA 2013)

11 Camejo v. Department of Bus. & Prof. Reg., 812 So.2d 583 (Fla. 3rd DCA 2002)

12 RTM Gen. Contractors, Inc. v. G/W Riverwalk, LLC, 893 So.2d 583 (Fla. 2nd DCA 2004)

1 Hunt v. Department of Prof. Reg., CILB, 444 So.2d 997 (Fla. 1st DCA 1983)

2 Jonas v. Florida Dept. of Bus. and Prof. Regulation, 746 So.2d 1261 (Fla. 3rd DCA 2000)



LAW 6430- Wills and Trusts
Dean Rodriguez-Dod

First Week Assignment:

WILLS AND TRUSTS SYLLABUS – Spring 2020
Professor Eloisa C. Rodriguez-Dod
FIU College of Law
LAW 6430
(305)348-3245
elrodrig@fiu.edu
RDB2024

I.	Required Materials

	1.  Marty-Nelson, Rodriguez-Dod, Richmond, Litman, and Maurer, FLORIDA WILLS, TRUSTS, & ESTATES CASES AND MATERIALS, Carolina Academic Press (3d ed. 2016), ISBN #978-1-61163-869-1 ("Casebook"). 

2.  In-house, Statutory Supplement Florida Wills, Trusts & Estates Cases and Materials (Spring 2020). This spiral-bound supplement will be purchased from my assistant. Please note the in-house spiral-bound statutory supplement will be the only material you will be permitted to bring in and use during the final exam for this course. For the exam, the supplement may be annotated only in the student’s own handwriting.

3.   Students must enroll in the Westlaw TWEN Course created for this class (“TWEN course”). The TWEN course for this class is password protected.  Students will be given the password on the first day of class.    

II.	Participation, Preparation and Class Attendance
	
	1.  Attendance. This course will follow the rules set forth in the law school’s Code of Academic Regulations. Students are responsible for signing the attendance sheet.  Those who do not sign the attendance sheet shall be presumed absent from class.

	2.  Standard Preparation for Class. Students are expected to be prepared for every class. Preparation includes reading and analyzing the materials assigned and thoughtfully answering the assigned questions in the casebook and the quizzes on TWEN. In addition, students are expected to dedicate at least 120 hours outside of class throughout the semester in completing the reading assignments and TWEN quizzes and in participating in TWEN postings and discussions.
 
3.  Poor Participation Will Affect Grades. TWEN quizzes will be assigned throughout the semester. Completion of the TWEN quizzes will count toward the student’s participation score.  The participation score can result in a student receiving a bump up (or down) to the next available grade if the participation is particularly superior (or poor). Note that many students’ grades will be determined solely by their final examination because their participation will be a neutral factor.

4.  Targeted Use of Laptops and other Electronic Devices During Class. Students may only use laptops and other electronic devices (notebooks, iPads, etc.) during class for purposes directly related to the course (e.g., taking notes, reviewing briefs, responding to TWEN or other assignments). Accordingly, during this class students are specifically prohibited from (1) emailing, texting, and messaging or (2) accessing any file, program, or website other than those assigned by the professor.  If, in the opinion of the professor, a student is distracted from class participation by a laptop or other electronic device, or if a student’s use of such a device is interfering with the classroom experience of any other student, the professor may prohibit use of electronic devices entirely during the course. In addition, students may not record or capture this class, or any portion thereof, without the professor’s prior written permission. Students’ attendance in class constitutes their agreement to abide honestly by these terms. 

III. 	Class and Office Hours

Class meets on Mondays and Tuesdays from 2:00pm-3:50pm in RDB 2008. Office hours will be right after class on Wednesdays from 10:45am-11:30am and by appointment.

IV.	Course Description, Course Objectives and Learning Outcomes

The intergenerational transfer of wealth in the United States is controlled by both statutory and common law principles. Competing views of the individual’s freedom of disposition and state power both to channel and to tax property have led to an interesting and complex array of legal devices and institutions.  These include statutory intestacy and elective share provisions, wills, and trusts.  Related topics to be addressed will include planning for incapacity, future interests in property, powers of appointment, life insurance, and introductory aspects of trust and estate administration.

	By the end of the semester, students will be able to:
1)  demonstrate an understanding of the law of intestacy, wills, and trusts. 
2)  identify issues involved in intestacy, wills, and trusts.
3)  apply and interpret the relevant statutes dealing with intestacy, wills, and trusts.
4)  formulate and apply legal arguments to problems involving wills, trusts, and intestacy.
5)  understand various client options involved in transferring property by way of wills or trusts.

V.	  Examinations

	The examination for this course will be primarily closed book. Students may have with them only their in-house Statutory Supplement. A student’s Statutory Supplement may be highlighted and may be annotated but only in that student’s own handwriting. Except for tabs, no material whatsoever is to be attached, stapled, etc. to the student’s Statutory Supplement. The exam may include objective questions, multiple-choice questions, essay questions or any combination of questions.

VI.	  Reading Assignments

Reading Assignment #1

Read the Preface and Chapter 1 of the Casebook. Also read the following statutes: Fla. Stat. §§222.13; 689.15; 711.507; 711.509; 731.201 (“Beneficiary”), (“Devise”), (“Devisee”), (“Estate”), (“Heirs”), (“Probate”), (“Probate of Will”), (“Trust”), (“Trustee”), (“Will”); 768.20; and 768.21.

Reading Assignment #2

Read pages 23-46 in Chapter 2.  Also read the following statutes: Fla. Stat. §§731.103; 731.201 (“Beneficiary”), (“Child”), (“Collateral Heir”), (“Descendant”), (“Heirs”), (“Parent”); 732.101; 732.102; 732.103; 732.104; 732.107; 732.611; and 741.211.



LAW 6545- Employment Law
Professor Stone

First Week Assignment: 
Welcome to class. I look forward to meeting each of you. Please consider the following excerpt from an essay by Vicki Schultz. If you have already taken Employment Discrimination or Labor Law, you may have already have read this piece. Please read it again. 
 
Rosabeth Moss Kanter opens her classic book, Men and Women of the Corporation, by noting:
The most distinguished advocate and the most distinguished critic of modern capitalism were in agreement on one essential point: the job makes the person. Adam Smith and Karl Marx both recognized the extent to which people's attitudes and behaviors take shape out of the experiences they have in their work.

Kanter shows, in brilliant detail, how jobs create people. In her account, people adapt their actions--indeed, even their hopes and dreams and values--to function as well as possible within the parameters established by their work roles. There is the manager whose need for trust in an organization that cannot eliminate uncertainty leads him to hire others just like him; yet exercising such social conformity in the selection process undermines the very idea of a meritocracy on which the corporation and the manager's own legitimacy is founded. There is the secretary whose higher-ups reward her for loyalty and “love” rather than performance; yet, exhibiting the very traits and behaviors expected of such a loyal subject--timidity, emotionality, parochialism, and praise addiction--undermines the secretary's perceived professionalism and, hence, her ability to move upward within the organization.

The process of adapting ourselves to our work roles does not stop at the office door or factory gate. As human beings, we are not purely instrumental, and we cannot easily compartmentalize the selves we learn to become during working hours. In fact, most of us spend more time working than doing anything else. So, it should not be surprising that the strategies we use to succeed as workers become infused into our behavior, thoughts, feelings, and senses of ourselves--our very beings--with real spillover effects in our so-called “private” lives.

Consider one of my favorite films, The Remains of the Day. Anthony Hopkins plays Mr. Stevens, the head butler to an English nobleman, Lord Darlington. Mr. Stevens's tragedy is that he so faithfully adheres to the ethic of steadfast, loyal service to his master (and, he believes, his nation) that he cannot even question, let alone condemn, the lord's deepening collaboration with the Nazis--a collaboration which ultimately disgraces the estate. At the same time, Mr. Stevens's self-effacing, dignified service as a butler so suffuses his sense of self that he cannot bring himself to even feel, let alone express, his growing love for the house's headmistress. A great butler, he is caught in a dilemma of duty that tragically undermines his capacity to serve his master, or even his own heart, in a deeper, fuller way.

Although there is tragedy in this account of work's influence, there is also reason for hope. If people's lives can be constrained in negative ways by their conception of their occupational roles, they can also be reshaped along more empowering lines by changing work or the way it is structured or understood. The literature is filled with examples of people whose lives have been transformed in positive ways through their work. One powerful set of stories comes from women who entered the skilled trades in the 1970s, when affirmative action opened nontraditional careers to women for the first time. When these women were stuck in low-paying, dead-end jobs, they showed no real commitment to work. But when new lines of work opened up to them, many women aspired for the first time to take up jobs they had never previously dreamed of doing. Although many of the women took their new jobs out of financial need, the jobs quickly became more than a paycheck; the women felt they had come into their own at last. For many, the positive effects of their new work roles on their self-esteem permeated their identities, and they found the courage to change and grow in other aspects of their lives.

As these examples suggest, it is not only academics and filmmakers who have stressed how important our work is to our identity. Ordinary folks have said so in their own words, as Studs Terkel's marvelous oral history of working people confirms. As he notes in his introduction: “This book, being about work, is, by its very nature, about violence--to the spirit as well as to the body. . . . It is, above all (or beneath all), about daily humiliations.” Yet, work also provides a foundation for our dreams: “It is about a search, too, for daily meaning as well as daily bread, for recognition as well as cash, for astonishment rather than torpor; in short, for a sort of life rather than a Monday through Friday sort of dying.”

For better or worse, the people in Terkel's book--like people everywhere-- testify that work matters. Whether they feel beaten down by it, bored by it, or inspired by it, it affects who they are profoundly. They ask someone, “Who are you?,” and they answer, “I'm an autoworker,” or “a nurse.” Most fundamentally, they define ourselves in terms of the work they do for a living.
--
Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 1881, 1890 -1892 (2000).
 
Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus on surveying the law of the workplace, addressing issues like workplace privacy, free speech in the workplace, whistleblowing, and employment discrimination.
 
Please familiarize yourself with the basic dictates of these statutes in your Supplement prior to the first class.
 
Assignments for the First Week: (Classes 1 & 2): You are responsible for consulting the Statutory Supplement when assigned pages in the main text make reference to legislation or regulations. I will be assuming your detailed knowledge of relevant legislation, regulations, etc.

1. Please read U.S.-BASED MULTINATIONAL EMPLOYERS AND THE SOCIAL CONTRACT OUTSIDE THE UNITED STATES, by Donald C. Dowling Jr., which may be found at 26 ABA J. Lab. & Emp. L. 77 . Please think about whether you have witnessed or experienced discrimination in an employment or other setting. Be prepared to discuss the article in detail and to ground your discussion in your understanding of the assigned material.

2. Please read your casebook pp. 1-40.

3. Please sign up for the class’s TWEN page (password=fiuemploymentlaw).

4. Please read the Class Policy on Attendance, Participation, Grading, etc. below. You are responsible for knowing and abiding by class policies as of the first day of class, so please read them all very carefully. Please note that you are expected to attend each class prepared and punctually. A failure to abide by the class's attendance, preparedness, or punctuality requirements can result in your not being permitted to sit for the final exam.
 
Class Policy on Attendance, Participation, Grading, etc.
· ***Please note that you may not bring a laptop computer into class with you. It is crucial to your development as a professional and as an attorney that you develop the skill of discussing and referencing the law without the refuge of a laptop. In most courtrooms, partners’ offices, and conference rooms, you will not be permitted to transcribe notes on, consult with, or communicate with others via a laptop computer, and your training in this class should prepare you well for those situations.
· You may not have out or use any cell phone or electronic device to talk, IM, text, or otherwise communicate with any person during class (inside or outside of the classroom).
· There is no such thing as an “excused absence” in this class. This means that I never need to be notified about an individual absence of yours or the reason for it. Both the American Bar Association and the College of Law require that you attend class regularly and punctually. Under these rules, you are required to attend at least 85% of scheduled class hours in order to be permitted to sit for the final exam. The purpose of the policy is for you to be able to miss class due to such reasons as illness or emergencies. For this reason, I do not differentiate between ‘excused’ and ‘unexcused’ absences. I am required to turn over the name of any student in violation of this policy to the administration. An attendance sheet will be passed around at the beginning of each class. Please make sure you initial it. If you do not initial the attendance sheet you will be deemed absent from class. It is YOUR RESPONSIBILITY to keep track of the number of classes you have missed; my assistant should not be asked to provide this information to anyone. Please note that because I do not distinguish between excused and unexcused absences, you are advised to “save” your allotted absences for things like illnesses, emergencies, etc. You may not have any single absence “excused” and then use the remainder in such a way that you miss more than 15% of the classes. Once you miss more than 15% of the classes for any reason, you must explain yourself to the Dean’s office and you will likely not be eligible to sit for the final exam. There will be no exceptions made to this policy.
· Your grade in this class will be based on a final examination. In addition, class preparation and participation will be a factor in your final grade. Your final examination grade may be increased or decreased by one-half letter (e.g., from B to B+, or B+ to B), based on your class preparation, performance, and participation. The quality of your class participation is more important than the quantity. Performance includes compliance with my instructions and professionalism (including arriving at class promptly, the way in which you comport yourself, etc.). This means that if you have distinguished yourself in a good way, and a classmate has distinguished herself in a bad way, you walk into your final exam with a half a grade higher than that which you will actually earn on the exam, and she walks in already having been taken down a half of a grade; if you both earn B’s on the exam, you will get a B+, and she will get a B-. Further grade deflation, when approved by the Dean’s office, may occur in response to excessive lateness or absences or other unprofessional or disruptive actions.
· Class will start and end promptly. If you are late, you may come to class, but you may NOT sign the attendance sheet for that day. I am permitted to count a lateness as an absence. Lateness will be recorded on a special “late” attendance sheet. Students who seek to sign the “late” attendance sheet must see me after class. Please note that I allow latecomers into the classroom because I would rather have you in class than not in class, BUT I view lateness by any amount of time as a distraction, as will your classmates, so coming to class late may cause your course grade may suffer as well. If you are nervous about punctuality, you are advised to arrive a few minutes early. This lateness policy is subject to revision.
· We will often engage in a question-guided discussion in class. I will call on students at random. This system is not meant to intimidate students; rather, it is designed to facilitate your disciplined preparation for class, hone your oral communication skills and keep a steady class pace. You are expected to be prepared when you are called on. Being unprepared or ill-prepared when called upon will usually have a negative effect on your grade. You may, up to two times during the semester, e-mail AT LEAST AN HOUR BEFORE class begins to let me know that you are not prepared to be called upon, and I will not call on you. This should only be done in the event of a true emergency that prevents you from reading for class. You may not participate in that day’s class in any way once you have done this, and you should be on notice that you do not have to use a “pass”; in fact, it will be difficult for a student who has made use of a pass to receive a grade bump-up. In this vein, you are advised to complete your reading and review class materials in the days leading up to a class; very often, students find that traffic or unexpected events keep them from reading for class when they plan to read the day of class. This is why reading the day of class is ill-advised.
· You are responsible for getting the class notes and completing the reading for any class that you miss for any reason. Once you’ve done these things, you may e-mail me any specific questions that you have about the material, and I will arrange to meet with you.
· You will be expected to stay in your seat for the duration of the class session. If you need to use the restroom during class, either pursuant to a disability that the Dean’s office has on record, or due to an emergency, you should do so, but short of that, it is expected that you will not get out of your seat during class.
· These policies and regulations have been created to ensure the evenhanded treatment of all students, the professional development of students, and the most productive classroom environment possible. No exceptions to these policies and regulations are contemplated.



LAW 6550- Antitrust 
Professor Travis

First Week Assignment: 

1. Please read Digital Dominance, ISBN: 0190845112, pp 1-13, 16-18, 21-28
2. As you read, please consider the potential justifications for having laws regulating the size or power of companies, either individually or in associations.  What public policies should be controlling in framing such regulations: a level playing field for other producers in the same industry, low prices for the consumer, independence of smaller businesses from any one supplier or service provider, the history of or potential for political corruption, the danger of income inequality, the competitiveness and efficiency of the sector or the country, or other policies?  If there are other powerful and successful companies that provide the same service as one that is "dominant," is the dominance of the company less dangerous to the public?

3. Sign up for TWEN and access the syllabus.



LAW 6576- Trademarks and Geographical Indicators
Professor Osei Tutu

First Week Assignment: 

1. Identify a trademark that you rely on. 

2. Read Dinwoodie, Foundations of Trademark Law 5th edition, pp. 3-18, 28-37. 



LAW 6583- Education Law
Professor Carbajal De Garcia

First Week Assignment: 

Week 1 (January 6th and 7th)
Introduction and Overview        
Text, Chapter 1, pp.1-34; 62-65 and supplemental material posted on 

https://www.nacua.org/docs/default-source/about-section/svupdates_1-31-17.pdf?sfvrsn=b8186dbe_10

CASES:  Howard University v. Best, 547 A.2d 144 (D.C. Cir. 1988)
Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978)
Krynicky v. University of Pittsburgh, 742 F.2d 94 (3d Cir. 1984)

I.	Introduction to the Course
II.	Law in American Colleges and Universities
III.	The Public / Private Dichotomy
IV.	Governance



LAW 6710- Family Law 
Professor Choudhury 

First Week Assignment:

Wednesday: read syllabus

Thursday: chapter 1, pages 1-20.



LAW 6720- Health Law
Professor Foley

First Week Assignment:

Class #1:  Read pp. 33-76 of Furrow casebook  (8th ed.), which discusses licensing of health care professionals, including discipline, complementary/alternative medicine, unlicensed providers and scope of practice regulation.



LAW 6723- Community Lawyering Clinic 
Professor Batista

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu


LAW 6750- Professional Responsibility 
Professor Kotey

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu



Legal Skills and Values III

LAW 6797- Legal Skills and Values III
Sections: U01, U02, U03, U10, U11, U12, U13, U14, U15, U16
All Professors

First Week Assignment:

LSV III - ALL MON/WED SECTIONS
MONDAY, JANUARY 6
Topics: Course Introduction; Cover Letters & Résumés
Assignment -
Before this class session, carefully and fully read the following information: (1) Course Information & Syllabus, (2) First Assignment, and (3) A Professional Development Handbook (re: cover letters and résumés).   (Note: The readings listed above will be emailed to the students registered for LSV III about January 2.  You should then draft your Cover Letter & Résumé.) 
At the beginning of our first class on Monday, January 6, submit your draft Cover Letter & Résumé.
WEDNESDAY, JANAURY 8
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; 
Legal Research – Substance & Contract Forms
Assignment - 
Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                   
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class Monday, January 13. 
At the beginning of our next class (Monday, January 13), submit your Final Cover Letter & Résumé.

***********************************
LSV III - ALL TUES/THURS SECTIONS
TUESDAY, JANUARY 7
Topics: Course Introduction; Cover Letters & Résumés
Assignment -
Before this class session, carefully and fully read the following information: (1) Course Information & Syllabus, (2) First Assignment, and (3) A Professional Development Handbook (re: cover letters and résumés).  (Note: The readings listed above will be emailed to the students registered for LSV III about January 2.  You should then draft your Cover Letter & Résumé.)
At the beginning of our first class on Tuesday, January 7, submit your draft Cover Letter & Résumé.
THURSDAY, JANUARY 9
Topics: Critiquing & Revising the Draft Cover Letters & Résumés; Introduction to Second Assignment; Contracts & Drafting Contracts; 
Legal Research – Substance & Contract Forms
Assignment - 
Read Fajans, Falk, & Shapo, Writing for Law Practice 11-12 (Foundation Press 4th ed. 2015) (Adapting Boilerplate)                                                                                                                                                 
Read the Rules Regulating the Florida Bar, Preamble (the Florida rules regulating attorneys and their professional conduct)                                
Read R. Regulating Fla. Bar 4-1.1 (Competence)                                                                                                                                                             
Read R. Regulating Fla. Bar 4-1.3 (Diligence)                                                                                                                                                                   
Read R. Regulating Fla. Bar 4-1.4 (Communication) 
(Note: The Rules Regulating the Florida Bar will be emailed to all students registered for LSV III.)
After this class, conduct your substantive legal research; be prepared to discuss your research findings in class on Tuesday, January 16. 
At the beginning of our next class (Tuesday, January 16), submit your Final Cover Letter & Résumé.



LAW 6821- Estate and Gift Tax
Professor Hesch

First Week Assignment: 

1. History and Policies
	Text pp. 3 to 17 and 17 to 19.

2. Determination of a taxpayer’s property
	Text at pp. 25 to 31.
	Problem at p. 31.

	Given that the estate and gift taxes are excise taxes on a taxpayer’s transfer of property, how do the tax laws determine if a taxpayer has property?  Note that there is no definition of property in the Internal Revenue Code.



LAW 6823- Law Practice Technology
Professor Laskowski

First Week Assignment: 

Readings before first class: 
Cat Moon, Delta Model Lawyer: Lawyer Competencies for the Computational Age, MIT Computational Law Report, Dec 06, 2019. 
Robert Ambrogi, 38 States Have Adopted Ethical Duty of Technology Competence, LAW SITES, last visited Dec. 17, 2019.



LAW 6824- International Legal Research 
Professor Reich

First Week Assignment: 

No Assignment



LAW 6860- Banking and Financial Regulations 
Professor Martin

First Week Assignment: 






LAW 6862- Torts and Criminal Wrongs
Professor Weismann

First Week Assignment: 

*READ THE SYLLABUS AND REVIEW “Course Content” ON Canvas 	

I.  CIVIL WRONGS: TORT AND ADMINISTRATIVE LAW
Corporate Existence and Liability: An Exercise in Legal Fiction and Self-Regulation

Class 1
1/7/2020

Topics:  The legal attributes of a corporation; capital structure; types of securities: formal and functional characteristics; theories of corporate entity liability including respondeat superior, fiduciary duty and conflicts of interest; fiduciary duty of banks in customer transactions; corporate legal privileges; and, the criminalization of corporate conduct. 
 
Assignments:
text: Klein and Coffee text, pp. 112-118; 122-27; 131-41; 177-185
canvas: 
*Article: George Kuney, “Everything I needed to Know About Enron I Learned in Kindergarten (and Graduate School)”
*read all case excerpts:
N.Y. Central and Hudson River R.R. Co. v. U.S.; 
U.S. v. Bank of New England; 
Upjohn v. U.S.; Braswell v. U.S; 
Brown v. Wells Fargo






[bookmark: _MON_1638097190]



LAW 6864- BSA and AML I
Professor Fernandez

First Week Assignment: 

No Assignment


LAW 6866- BSA and AML II
Professor Hirsch

First Week Assignment: 

1. Curriculum Overview, Class Expectations, and the Basics of Anti-Money Laundering and 

Terrorist Financing

i. The Three Stages: 

1. Placement
2. Layering
3. Integration

ii. Foundations of a BSA Program – The Four Pillars: 

1. Internal Controls
2. BSA Officer
3. Training
4. Independent Audit



LAW 7225- Transnational Disputes
Professor Peral and Garcia

First Week Assignment: 

No Assignment



LAW 7303- Florida Civil Practice
Professor Rodriguez 

First Week Assignment:

1/6   Pages 3 to35

1/7   Pages 36-58



LAW 7511- First Amendment Law
Professor Baker

First Week Assignment:
Required Books:	Arthur D. Hellman, William D. Araiza, Thomas E. Baker & Ashutosh A. Bhagwat, First Amendment Law: Freedom of Expression and Freedom of Religion (Carolina Academic Press 4th ed. 2018) and the 2019 Supplement (downloadable at the Carolina Academic Press website or on TWEN). The casebook also is available from the publisher as an eBook or in a loose leaf format which is less expensive and may be to your liking.

For the first day of class, Tuesday, January 7:

1. Read the first amendment — think about it — really think about what it means. What do you think you know about it? Be ready to discuss it.
2. Read the Preface in the casebook.
3. Register with your Westlaw password on the TWEN site for the course: http://lawschool.westlaw.com/twen/.
4. Download and read the “Casebook Problems Assignment” that explains how you will be graded in this course.
5. Download and read the “Checklist for First Amendment Problems.”
6. Download and read “10 Suggestions for Interlocutors” that describes the duties of Interlocutors — three students will sign up in advance to act as Interlocutors for each class meeting.
7. Download and read “Class Participation (Optional) Extra Credit” that describes how you can earn extra participation credit.
8. Bring these four (4) downloaded documents (#4 to #7 above) to the first class meeting.
* * * *
	
· Be professional and respectful of others.

· Make it a habit to be on time. If you are late for class, i.e., if I have begun talking, you should use the back door and sit in the back row so as not to unduly disturb the rest of us. The clock in the classroom is the official time.
	
· Use your laptop only for class-related tasks — this privilege will be suspended if there is significant misuse —and be sure to turn off your cell phone. Before you use a laptop in class read this article in the New York Times.

· Do not wear a hat during class.



LAW 7549- Employment Discrimination
Professor Stone

First Week Assignment:

Welcome to class. I look forward to meeting each of you. Please consider the following excerpt from an essay by Vicki Schultz. If you have already taken Employment Law or Labor Law, you may have already have read this piece. Please read it again. 
 
Rosabeth Moss Kanter opens her classic book, Men and Women of the Corporation, by noting:
The most distinguished advocate and the most distinguished critic of modern capitalism were in agreement on one essential point: the job makes the person. Adam Smith and Karl Marx both recognized the extent to which people's attitudes and behaviors take shape out of the experiences they have in their work.

Kanter shows, in brilliant detail, how jobs create people. In her account, people adapt their actions--indeed, even their hopes and dreams and values--to function as well as possible within the parameters established by their work roles. There is the manager whose need for trust in an organization that cannot eliminate uncertainty leads him to hire others just like him; yet exercising such social conformity in the selection process undermines the very idea of a meritocracy on which the corporation and the manager's own legitimacy is founded. There is the secretary whose higher-ups reward her for loyalty and “love” rather than performance; yet, exhibiting the very traits and behaviors expected of such a loyal subject--timidity, emotionality, parochialism, and praise addiction--undermines the secretary's perceived professionalism and, hence, her ability to move upward within the organization.

The process of adapting ourselves to our work roles does not stop at the office door or factory gate. As human beings, we are not purely instrumental, and we cannot easily compartmentalize the selves we learn to become during working hours. In fact, most of us spend more time working than doing anything else. So, it should not be surprising that the strategies we use to succeed as workers become infused into our behavior, thoughts, feelings, and senses of ourselves--our very beings--with real spillover effects in our so-called “private” lives.

Consider one of my favorite films, The Remains of the Day. Anthony Hopkins plays Mr. Stevens, the head butler to an English nobleman, Lord Darlington. Mr. Stevens's tragedy is that he so faithfully adheres to the ethic of steadfast, loyal service to his master (and, he believes, his nation) that he cannot even question, let alone condemn, the lord's deepening collaboration with the Nazis--a collaboration which ultimately disgraces the estate. At the same time, Mr. Stevens's self-effacing, dignified service as a butler so suffuses his sense of self that he cannot bring himself to even feel, let alone express, his growing love for the house's headmistress. A great butler, he is caught in a dilemma of duty that tragically undermines his capacity to serve his master, or even his own heart, in a deeper, fuller way.

Although there is tragedy in this account of work's influence, there is also reason for hope. If people's lives can be constrained in negative ways by their conception of their occupational roles, they can also be reshaped along more empowering lines by changing work or the way it is structured or understood. The literature is filled with examples of people whose lives have been transformed in positive ways through their work. One powerful set of stories comes from women who entered the skilled trades in the 1970s, when affirmative action opened nontraditional careers to women for the first time. When these women were stuck in low-paying, dead-end jobs, they showed no real commitment to work. But when new lines of work opened up to them, many women aspired for the first time to take up jobs they had never previously dreamed of doing. Although many of the women took their new jobs out of financial need, the jobs quickly became more than a paycheck; the women felt they had come into their own at last. For many, the positive effects of their new work roles on their self-esteem permeated their identities, and they found the courage to change and grow in other aspects of their lives.

As these examples suggest, it is not only academics and filmmakers who have stressed how important our work is to our identity. Ordinary folks have said so in their own words, as Studs Terkel's marvelous oral history of working people confirms. As he notes in his introduction: “This book, being about work, is, by its very nature, about violence--to the spirit as well as to the body. . . . It is, above all (or beneath all), about daily humiliations.” Yet, work also provides a foundation for our dreams: “It is about a search, too, for daily meaning as well as daily bread, for recognition as well as cash, for astonishment rather than torpor; in short, for a sort of life rather than a Monday through Friday sort of dying.”

For better or worse, the people in Terkel's book--like people everywhere-- testify that work matters. Whether they feel beaten down by it, bored by it, or inspired by it, it affects who they are profoundly. They ask someone, “Who are you?,” and they answer, “I'm an autoworker,” or “a nurse.” Most fundamentally, they define ourselves in terms of the work they do for a living.
--
Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 1881, 1890 -1892 (2000).
 
Work is important. Work underlies the identity of many Americans. The law of the workplace is fascinating because it forces legislators, triers of fact, and triers of law to grapple with the nuances of the life of the workplace: the human psyche, interpersonal exchanges, and the dynamics that exist between groups and individuals. Unlike in many countries, like Canada, France, Germany, Great Britain, Italy, Japan, and Sweden, which all have statutory provisions requiring employers to show good cause prior to discharging employees, employment in the United States is presumed to be at-will. This means that any employer may hire, fire, and set up terms and conditions for its employees as it sees fit. Atop this presumption, however, is engrafted legislation and sometimes judge-made law that dictates restrictions on how and why changes in the terms and conditions of one’s employment (including hiring and firing) may be implemented. This class will focus primarily on several pieces of federal legislation that regulate status-based employment discrimination: Title VII of the Civil Rights Act of 1964 (race, color, sex, religion, national origin), the ADEA (age), and the ADA (disability), as well as the jurisprudence that construes and applies them. 
 
Please familiarize yourself with the basic dictates of these statutes in your Supplement prior to the first class.
 
Assignments for the First Week: (Classes 1 & 2): You are responsible for consulting the Statutory Supplement when assigned pages in the main text make reference to legislation or regulations. I will be assuming your detailed knowledge of relevant legislation, regulations, etc.

1. Please read The Id, the Ego, and Equal Protection in the 21st Century: Building Upon Charles Lawrence’s Vision to Mount a Contemporary Challenge to the Intent Doctrine, by Eva Paterson, Kimberly Thomas Rapp, Sara Jackson, which may be found at 40 Conn. L. Rev. 1175. Please think about whether you have witnessed or experienced discrimination in an employment or other setting. Be prepared to discuss the article in detail and to ground your discussion in your understanding of the assigned material.

2. Please read your casebook pp. 1-62 (you may skim the Notes and Questions)

3. Please sign up for the class’s TWEN page (password=fiuemploymentdiscrimination).

4. Please read the Class Policy on Attendance, Participation, Grading, etc. below. You are responsible for knowing and abiding by class policies as of the first day of class, so please read them all very carefully. Please note that you are expected to attend each class prepared and punctually. A failure to abide by the class's attendance, preparedness, or punctuality requirements can result in your not being permitted to sit for the final exam.
 
Class Policy on Attendance, Participation, Grading, etc.
· ***Please note that you may not bring a laptop computer into class with you. It is crucial to your development as a professional and as an attorney that you develop the skill of discussing and referencing the law without the refuge of a laptop. In most courtrooms, partners’ offices, and conference rooms, you will not be permitted to transcribe notes on, consult with, or communicate with others via a laptop computer, and your training in this class should prepare you well for those situations.
· You may not have out or use any cell phone or electronic device to talk, IM, text, or otherwise communicate with any person during class (inside or outside of the classroom).
· There is no such thing as an “excused absence” in this class. This means that I never need to be notified about an individual absence of yours or the reason for it. Both the American Bar Association and the College of Law require that you attend class regularly and punctually. Under these rules, you are required to attend at least 85% of scheduled class hours in order to be permitted to sit for the final exam. The purpose of the policy is for you to be able to miss class due to such reasons as illness or emergencies. For this reason, I do not differentiate between ‘excused’ and ‘unexcused’ absences. I am required to turn over the name of any student in violation of this policy to the administration. An attendance sheet will be passed around at the beginning of each class. Please make sure you initial it. If you do not initial the attendance sheet you will be deemed absent from class. It is YOUR RESPONSIBILITY to keep track of the number of classes you have missed; my assistant should not be asked to provide this information to anyone. Please note that because I do not distinguish between excused and unexcused absences, you are advised to “save” your allotted absences for things like illnesses, emergencies, etc. You may not have any single absence “excused” and then use the remainder in such a way that you miss more than 15% of the classes. Once you miss more than 15% of the classes for any reason, you must explain yourself to the Dean’s office and you will likely not be eligible to sit for the final exam. There will be no exceptions made to this policy.
· Your grade in this class will be based on a final examination. In addition, class preparation and participation will be a factor in your final grade. Your final examination grade may be increased or decreased by one-half letter (e.g., from B to B+, or B+ to B), based on your class preparation, performance, and participation. The quality of your class participation is more important than the quantity. Performance includes compliance with my instructions and professionalism (including arriving at class promptly, the way in which you comport yourself, etc.). This means that if you have distinguished yourself in a good way, and a classmate has distinguished herself in a bad way, you walk into your final exam with a half a grade higher than that which you will actually earn on the exam, and she walks in already having been taken down a half of a grade; if you both earn B’s on the exam, you will get a B+, and she will get a B-. Further grade deflation, when approved by the Dean’s office, may occur in response to excessive lateness or absences or other unprofessional or disruptive actions.
· Class will start and end promptly. If you are late, you may come to class, but you may NOT sign the attendance sheet for that day. I am permitted to count a lateness as an absence. Lateness will be recorded on a special “late” attendance sheet. Students who seek to sign the “late” attendance sheet must see me after class. Please note that I allow latecomers into the classroom because I would rather have you in class than not in class, BUT I view lateness by any amount of time as a distraction, as will your classmates, so coming to class late may cause your course grade may suffer as well. If you are nervous about punctuality, you are advised to arrive a few minutes early. This lateness policy is subject to revision.
· We will often engage in a question-guided discussion in class. I will call on students at random. This system is not meant to intimidate students; rather, it is designed to facilitate your disciplined preparation for class, hone your oral communication skills and keep a steady class pace. You are expected to be prepared when you are called on. Being unprepared or ill-prepared when called upon will usually have a negative effect on your grade. You may, up to two times during the semester, e-mail AT LEAST AN HOUR BEFORE class begins to let me know that you are not prepared to be called upon, and I will not call on you. This should only be done in the event of a true emergency that prevents you from reading for class. You may not participate in that day’s class in any way once you have done this, and you should be on notice that you do not have to use a “pass”; in fact, it will be difficult for a student who has made use of a pass to receive a grade bump-up. In this vein, you are advised to complete your reading and review class materials in the days leading up to a class; very often, students find that traffic or unexpected events keep them from reading for class when they plan to read the day of class. This is why reading the day of class is ill-advised.
· You are responsible for getting the class notes and completing the reading for any class that you miss for any reason. Once you’ve done these things, you may e-mail me any specific questions that you have about the material, and I will arrange to meet with you.
· You will be expected to stay in your seat for the duration of the class session. If you need to use the restroom during class, either pursuant to a disability that the Dean’s office has on record, or due to an emergency, you should do so, but short of that, it is expected that you will not get out of your seat during class.
· These policies and regulations have been created to ensure the evenhanded treatment of all students, the professional development of students, and the most productive classroom environment possible. No exceptions to these policies and regulations are contemplated.

 

LAW 7804- US Law II- LL.M.
Professor Simon

First Week Assignment:

01/08/20 1 - Introduction
Appendix 1 (How to Read and Brief a Case)
Appendix 2 (Common Law Method)
Appendix 3 (Interpretation of Statutes)



LAW 7948- Small Business Clinic
Professor Little
	
First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu

Trial Advocacy & Advanced Trial Advocacy


LAW 6363- Trial Advocacy 
All Sections
All Professors

First Week Assignment 

Monday and Tuesday, January 6 and 7, 2020 (first PRACTICE SECTIONS)
 
Students will be given an “Introduction to the Courtroom” by their practice section coach.
 
No advance preparation is required.

All materials will be provided in class. 
 
Dress for this all future practice sessions is APPROPRIATE COURTROOM ATTIRE.  If students have any questions about what this means, please email me promptly (at fingerhut@fiu.edu) to let me know.
 
Note:  This is a no-laptop learning environment (absent express permission otherwise by the professor).  All materials to be worked on should be printed out before each practice session and placed in your trial notebook (see below).
 
Wednesday, January 8, 2020 (first LECTURE)
 
ALL STUDENTS must come to class prepared to stand and deliver (WITHOUT NOTES) a favorite/meaningful passage -- or portion thereof -- from any song, movie, poem, book, etc., and also be prepared to explain its personal significance.  The passage selected MUST be between 10 and 20 seconds long (no more, no less).

To serve as your TRIAL NOTEBOOK for the semester, students MUST bring to this first lecture a LEGAL-SIZED ACCORDION FOLDER (preferably heavy duty, 7” expansion), with to-be-labeled letter-size manila file folders placed within.

From our course text, Fundamental Trial Advocacy, please read Chapter 1 (“The Best Way to Learn Advocacy”), Chapter 2 (“Lawyers, Judges, & Juries”), and Chapter 3 (“Case Analysis”).
 
From our other course text, Florida Trial Objections, please read up on and be prepared to discuss the concepts of RELEVANCE and UNFAIR PREJUDICE, et al., as provided under the relevant pages covering Fla. Evid. Code ss. 90.402, 90.401, and 90.403. 

From the Rules Regulating The Florida Bar, please read from Chapter 4 (Rules of Professional Conduct) both the Preamble (“A Lawyer’s Responsibilities”) and Rule 4-3 (“Advocate”).

Dress for this and all future lectures is APPROPRIATE LAW SCHOOL ATTIRE.
 
Reminder:  Class lecture, too, is a No Laptop learning environment (absent express permission otherwise by the professor).  In addition, all materials assigned and to be worked on should be printed out before lecture and placed in your trial notebook.


LAW 7364- Advanced Trial Advocacy  
Professor Smith

First Week Assignment:

Tuesday, January 7, 2020 (first performance)

Each student will present a four (4) minute Opening Statement.  The case -- which may be civil or criminal -- is about a fight between two (2) high school students on campus.  You must fill in all of the other facts.  I will be looking for presence, poise, a persuasive theory, a memorable theme, and the use of words that help the listener to see the action.
 
Advocacy Drills will also be performed in this session.  You must memorize the Pledge of Allegiance for use in one drill.  Other materials will be distributed during the class.
 
Dress for this and all performance sessions is appropriate courtroom attire.
 
Thursday, January 9, 2020 (first lecture)
 
In our main course text, Trial Advocacy: Planning, Analysis & Strategy, students must read and outline Chapter 3 – Case Theory and Theme Development.  Do NOT include for your outline the Checklist on pages 59-61.  Students shall turn in a copy of their outline at the beginning of class.
 
In our supplemental text, Florida Trial Objections, please read pages 5-7 (Speaking Objections), 9-11 (Trial Objections, 116-117 (Irrelevant), and 148-149 (Prejudicial or Inflammatory).
 
Turn in one (1) page listing 12 commercial tag lines (for example, “Just Do it,” by Nike).
 
Lastly, please watch this video of Professor Bryan Stevenson, founder and executive director of the Equal Justice Initiative, speaking to the American Bar Association General Assembly at the ABA annual meeting in Chicago.
 
After watching the video, write a report commenting on Professor Stevenson’s storytelling, passion, poise, theme, and persuasiveness.
 
At the top of your paper, please place your name, date, Advanced Trial Advocacy, and the assignment (Stevenson speech).
 
Dress for this and all lecture sessions is appropriate law school attire. 



Seminars

LAW 6936- Seminar: Advanced Topics in Int’l Law 
Professor Jalloh

First Week Assignment:

To Be Announced.



LAW 6936- Seminar: American Caribbean Law Institute 
Professor Kotey

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu

LAW 6936- Seminar: International Criminal Practice 
Professor Fairlie

First Week Assignment:

Register on the TWEN site and follow the instructions.


LAW 6936- Seminar: Citizenship and Immigration 
Professor Roman

First Week Assignment:

To Be Announced.



LAW 6936- Seminar: Law at the Movies
Professor Fish

First Week Assignment:

No Assignment



LAW 6936- Seminar: Sports and Entertainment 
Professor Travis

First Week Assignment:

1. Please read the following article excerpts on "employees" in sports:
https://tinyurl.com/Sports2020b 
pages 1-21 [595-614] 
https://tinyurl.com/Sports2020c 
pages 14-27 [911-924]  

2. As you read, consider how best to write or apply laws classifying participants in the sports and entertainment industries and extending rights to them.  How should values like the safety of participants, the ability of participants to negotiate a fair share of the activity's economic and reputational rewards, the independence of the activity from government control, the freedom of the participants to enter into binding agreements in exchange for the activity's pay or other benefits, competitive balance and the audience's interest in entertainment, or other values be taken into account in writing or interpreting the laws governing sports and entertainment?

3. Sign up for TWEN and access the syllabus.


Clinics


LAW 6106- Death Penalty Clinic  
Professor Harper 

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu


LAW 6723- Community Lawyering (Medical Legal) Clinic 
Professors Batista, Birnholz, Parchment

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu


LAW 6943- Immigration & Human Rights Clinic 
Professor J. Gomez

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu


LAW 7948- Small Business Clinic 
Professor Little

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu



Externships

LAW 6945/6949- Criminal and Civil & Law Firm Externship Placement 
Professor Kotey

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu



LAW – 6984- Judicial Externship Placement 
Professor Scola

First Week Assignment:

Students will be contacted directly by the program with additional information prior to the beginning of the Spring 2020 semester. Any questions, ledesmaz@fiu.edu
22
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First week reading assignments

Read the four (4) news articles linked below and use the stories presented there
to answer the following questions in preparation for our discussion on January 6th,

2020.

Questions:

1.

2.

How relevant is international law in each case?

What is the relationship between domestic and international law in each
case?

What are the main factors that hinder the effectiveness of international law
in each case?

List of articles:

UN News, ‘US pardons for accused war criminals, contrary to international
law: UN rights office’, November 19, 2019 <

hltp&l[nmmsunctgLeanicMZQl&[ll[l%ll&D accessed December 19,
20109.

C. Chase, ‘NGOs, businesses urge US Labor Department include distant-
water fishing in forced labor Ilst December 17 2019

LabQLlLsI> accessed December 19, 2019

The World Staff, ‘How do maps handle disputed borders?’, December 18,

2019 <https://www.pri.org/stories/2019-12-10/how-do-maps-handle-
disputed-borders> accessed December 19, 2019.

K. Rahman, ‘U.S. and U.K. ‘ripping up the rule of law’, says father of teen
aIIegedIy k|IIed by American Dlplomats wife’ December 3, 2019
< -

killed-diplomats-wife-1475299> accessed December 19, 2019



https://news.un.org/en/story/2019/11/1051761

https://www.seafoodsource.com/news/environment-sustainability/ngos-businesses-urge-labor-department-include-distant-water-fishing-in-forced-labor-list

https://www.seafoodsource.com/news/environment-sustainability/ngos-businesses-urge-labor-department-include-distant-water-fishing-in-forced-labor-list

https://www.seafoodsource.com/news/environment-sustainability/ngos-businesses-urge-labor-department-include-distant-water-fishing-in-forced-labor-list

https://www.pri.org/stories/2019-12-10/how-do-maps-handle-disputed-borders

https://www.pri.org/stories/2019-12-10/how-do-maps-handle-disputed-borders

https://www.newsweek.com/us-uk-ripping-rule-law-says-father-teen-killed-diplomats-wife-1475299

https://www.newsweek.com/us-uk-ripping-rule-law-says-father-teen-killed-diplomats-wife-1475299



US pardons for accused war criminals, contrary to
international law: UN rights office

i

19 November 2019

Human Rights

A presidential pardon for two United States soldiers accused of war crimes, and a sentence
reduction for a third, “run against the letter and the spirit of international law which
requires accountability for such violations”, the United Nations human rights wing said on
Tuesday.

“While pardons exist in international law, and can properly address issues of injustice or
unfairness”, Rupert Colville, Spokesperson for the UN High Commissioner for Human Rights
(OHCHR), told reporters at a regular press briefing in Geneva that these cases showed no
circumstances to suggest anything other than “simply voiding the otherwise proper process
of law in the cases".

“These pardons send a disturbing signal to military forces all around the world”, he added.

The accused

According to news reports, Lieutenant Clint Lorance was tried and convicted for ordering
the shooting of Afghanistan civilians in 2013 and handed down a 20-year prison sentence.
Last Friday, he was given a full pardon.

Major Mathew Golsteyn was charged with executing an unarmed Afghan man who was a
suspected Taliban bombmaker in 2010. He was scheduled to be tried in February.

And Chief Petty Officer Edward Gallagher was charged with murdering a captive in Iraq. He
was acquitted but received a demotion for posing with the corpse for a photograph.
President Trump on Friday vowed to restore his rank.

“These three cases involve serious violations of international humanitarian law, both proven
and alleged, including the shooting of a group of civilians and execution of a captured
member of an armed group”, said Mr. Colville.

Some US news outlets applauded President Donald Trump's reprieves, while others saw
them as a sign of disregard for the decisions of military juries as well as for the judicial
process itself.
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https://news.un.org/en/story/2019/11/1051761

https://news.un.org/en/news/topic/human-rights

https://www.ohchr.org/

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25314&LangID=E



“International Humanitarian Law establishes the obligation to investigate violations and
prosecute war crimes”, reminded Mr. Colville.

He pointed out that by investigating the allegations, and initiating and completing criminal
proceedings, the US military justice system had been in compliance with international law.

Underscoring that “victims of gross human rights violations and serious violations of
international humanitarian law have the right to a remedy”, Mr. Colville maintained that the
pardon terminating further criminal proceedings in the case of Major Mathew Golsteyn,
was “particularly troubling”.

He elaborated that remedies include equal and effective access to justice, the right to the
truth, and to see perpetrators serve punishments proportionate to the seriousness of their
conduct, “rather than see them absolved of responsibility”.

2/2





NGOs, businesses urge US Labor Department include
distant-water fishing in forced labor list

Greenpeace USA, AFL-CIO, Human Rights Watch, Environmental Justice Foundation, Whole
Foods Market, and 19 other groups have sent a letter to the U.S. Department of Labor
requesting the organization end its practice of only considering a country’s territorial waters
when creating its List of Goods Produced by Child Labor or Forced Labor.

The letter, sent to Marcia Eugenio - the director of the Office of Child Labor, Forced Labor,
and Human Trafficking for the Bureau of International Affairs with the Department of Labor
- comes in the wake of a damning report by Greenpeace identifying forced labor issues in
Southeast Asia. The new report includes accusations of forced labor against 13 distant-
water fishing vessels registered in China, Taiwan, Vanuatu, and Fiji.

The bureau regularly creates its list of goods, which is used in its report to Congress.
However, that list currently only includes seafood harvested inside a exclusive economic
zone, and does not include seafood harvested on distant-water vessels.

That lack of listing, the signed letter states, leaves a gap that should be closed by the
department.

“This practice effectively excludes distant water fishing nations with significant incidence of
forced labor on the high seas from your biennial report to Congress and the public,” the
letter states, addressed to the department. “We call on you to fully consider the
ramifications of this position on forced labor in the fisheries sector, declare an official policy
of attributing high seas catch to the flag state, and remove all seafood exemptions in the
2020 report.”

The list, according to Greenpeace Senior Oceans Adviser Andy Shen, should fully encompass
the seafood industry in order to bring human rights abuses to light.

“As evidenced in Greenpeace Southeast Asia’s new report, Seabound, there are still
disturbing and unreported incidents of forced labor happening throughout the high seas.
The United States, as one of the largest markets in the world for imported seafood, has the
responsibility to do everything in its power to ensure U.S. businesses are not profiting from
modern slavery at sea and that millions of Americans are not unwittingly supporting the
cruel exploitation of workers in the seafood industry,” Shen said. “ILAB's practice of
exempting seafood caught on the high seas excludes some of the most egregious human
rights abuses in the world and leaves Congress and the public with an incomplete picture as
to which countries are exploiting workers to maximize corporate profits.”
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https://www.seafoodsource.com/news/environment-sustainability/ngos-businesses-urge-labor-department-include-distant-water-fishing-in-forced-labor-list

https://www.greenpeace.org/usa/wp-content/uploads/2019/12/GPUS-Letter-to-ILAB_12.17.19_FINAL.pdf

https://www.seafoodsource.com/news/environment-sustainability/greenpeace-report-says-forced-labor-persists-in-southeast-asia-fishing-sector



The list, according to the letter, has made “a significant contribution to reducing forced labor
across many sectors.” Not including distant-water fishing vessels in its report on forced
labor is letting companies engaged in the practice off the hook. In addition, the reasoning
the department uses when excluding distant-water fishing vessels in the list contradicts
international law.

“ILAB's practice of considering high seas catch as attributable to no single country is
confounding as it is inconsistent with international law, including several provisions of the
U.N. Convention on the Law of the Sea - which the U.S. has agreed reflects customary
international law - and the U.N. Fish Stocks Agreement to which the U.S. is a party,” the
letter states. “Moreover, it also conflicts with the current policy and practice of the U.S.
Department of State and the National Oceanic and Atmospheric Administration, two U.S.
agencies that represent U.S. interests at the U.N. and select regional fisheries management
organizations (RFMOs).”

The 24 signatories are, therefore, requesting that the department of labor include distant-
water fishing in its next list.

“ILAB should immediately change its position to ensure that elected officials and the public
know about the high risk of forced labor in some of the most common seafood sold in our
supermarkets, cafeterias, and restaurants,” Shen said. “It is time for ILAB to demonstrate
leadership on this issue and rectify past mistakes by truly fighting forced labor and illegal
fishing in the global fishing industry.”
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How do maps handle disputed borders?

The Apple Inc. logo is seen hanging at the Apple store on 5th Avenue in Manhattan, New
York, U.S., October 16, 2019. Apple recently began displaying Crimea as Russian territory in

some locations on its Maps app.

Credit:
Mike Segar/Reuters

In November, Apple’s Maps and Weather apps began to display Crimea as part of Russian
territory for users in Russia and on the Crimean peninsula. Google Maps also shows Crimea
as part of Russia for Russia’s users.

Russia illegally annexed the Crimean peninsula from Ukraine in 2014. Much of the world still
does not recognize the annexation.

Related: Politics aside, US support for Ukraine can't waver, veterans say

Russia and Apple have been in talks over the past several months after the Russian
government complained of "inaccuracy" in the apps.

Apple spokeswoman Trudy Muller told Reuters last month that Apple has not made any
changes to its maps outside of Russia. She said the tech giant made the change for Russian
users because of a new law that went into effect in that country dictating that Crimea
needed to be labeled as Russian territory.

“We review international law as well as relevant US and other domestic laws before making
a determination in labeling on our Maps and make changes if required by law,” Muller said.
“We are taking a deeper look at how we handle disputed borders in our services and may
make changes in the future as a result.”

The Ukrainian government has denounced Apple for the changes. Though when people
use Apple Maps and Weather in Ukraine and the rest of the world, Crimea remains labeled
as Ukrainian territory.

Mick Ashworth, a cartographer and author of "Why North Is Up: Map Conventions and
Where They Came From," spoke to The World's Marco Werman about the challenges of
map-making when disputes exist between two countries.

Marco Werman: What is the normal protocol for creating maps of
areas with disputed borders?
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Mick Ashworth: The primary considerations are just what is happening on the ground,
largely. You've got to consider a lot of sensitivities. There are obviously sensitivities on both
sides of a geopolitical or territorial dispute. Cartographers generally would tend to look at
what the de facto situation is; what's actually happening on the ground. They'd look at how
widely recognized that territory is and the definition of its boundary. They'd also consider
the view of where they're publishing their maps. They'd look at the view of their own
governments, as well, which could vary from publishing domain to publishing domain.

Related: Analyst on Lavrov visit: Russia is 'running circles' around Trump

So when you see these kinds of disputes, like outside of Crimea, how
are they usually handled?

Well, they're dealt with as fairly and as neutrally as possible. | edited "The Times Atlas of the
World" for a long time, and we had to be incredibly careful in how we represented things
and be careful not to upset too many people. You can't please everybody all of the time,
obviously. There is an interesting aspect to this Crimea story now. There's a lot more
flexibility within the digital realm for Apple and Google to show things differently depending
on where their users are logging in.

Related: Apple removes Hong Kong map application

When it comes to national borders, what are some of the strangest
borders you've seen lately in maps?

There's so many that are contested in one way or another. The more you look into where
boundaries came from, the more you see why there are issues now. I've been looking
recently at quite a lot of the origins of international boundaries in Africa, for example. After
the scramble for Africa, the slow and steady appearance of new borders across the
continent is fascinating. The fact that they were drawn by officials hundreds of miles away
from where the borders are gives you an insight into just why there were problems there
and why there are continuing problems in many parts of the world.

What about disputes over place names? | know this is a whole
different subject, But Ukraine, for example, has given some people
trouble over the Kiev or Kyiv 'e' or a'y' debate.

Yeah, it has, and names are right up there with boundaries as to one of the most
contentious issues to deal with. My understanding is that although Google doesn't show
Crimea as part of Russia, they do use Russian transliterations of the local names for Crimea
rather than Ukrainian name forms, as well. So they're maybe hedging their bets a bit there.
This issue of choosing the right name form is fraught with difficulty. As soon as a place is
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named by cartographers or is named by its owner, in theory, it does add credence to their
ownership of the place because it can deeply affect the people living in those areas. The
Persian Gulf is a case in point where the Iranians insist that it should be called the Persian
Gulf everywhere. Arabic countries referer to as the Arabian Gulf, other publishers call it the
Gulf. There's all sorts of sensitivities about what it implies in terms of ownership and
control.

Related: Spellcheck beware: Ukraine's capital is #KyivNotKiev

Right, and one's decision to use either Arabian Gulf or Persian Gulf
immediately lands you in a political camp. You're in Scotland. Is
Brexit going to give you some new map-making opportunities?

Who knows? I'm not not arguing for such change, but such geopolitical change across the
world is always good for cartographers, | would say that.

This interview has been edited and condensed for clarity. Reuters contributed to this post.
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U.S. and U.K. 'Ripping Up the Rule of Law,' Says Father of
Teen Allegedly Killed by American Diplomat's Wife

The father of a British teenager killed in a road crash allegedly involving an American
diplomat's wife has slammed the U.K. and U.S. governments for "ripping up the rule of law."

Harry Dunn, 19, was killed when a car suspected to have been driven by Anne Sacoolas
collided with his motorbike outside a Royal Air Force base in Northamptonshire, U.K., in
August. She then returned to the U.S. claiming diplomatic immunity and has refused to
return.

Since then, Dunn's family have been calling on authorities to demand Sacoolas return to the
U.K. to face justice and last week launched legal action against the U.K.'s Foreign Office over
the dispute about diplomatic immunity.

Now, in a scathing op-ed in The Guardian ahead of President Donald Trump's visit to the
U.K., Dunn's father Tim Dunn has slammed both U.K. and U.S. authorities over their
handling of the case.

"The U.S. and U.K. governments are ripping up the rule of law and that affects each and
every one of us," Tim Dunn wrote.

Tim Dunn claimed that it is "shameful" that no U.K. cabinet minister has publicly called for
Sacoolas to return to the U.K. and believes it is because British authorities "care more about
preserving the relationship" with the U.S. than about ordinary citizens.

"All we want is for Anne Sacoolas to return, so she can face the consequences of her actions
that night when she took my Harry's life, and for the truth in this whole mess to come out,"
he added.

"I am not aware of a single cabinet minister who has called publicly for her to be returned.
That is shameful. It's hard to escape the conclusion that the British authorities care more
about preserving the relationship with the US than looking after the rights of citizens like
us."

Tim Dunn added that he and other supporters would be protesting outside Buckingham
Palace in London during Trump's visit "in an attempt to make ourselves heard." Trump, who
is in the U.K. for the NATO summit, and U.K. Prime Minister Boris Johnson will be among the
leaders attending an event hosted by Queen Elizabeth Il on Tuesday evening.
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Trump, who met the Dunns when they flew to the U.S. to push for Sacoolas' return to the
U.K., was asked about the case by reporters in London ahead of palace event.

He described the Dunns as "lovely people," but insisted that Sacoolas had diplomatic
immunity, the_Evening Standard reported. "We're trying to work something out," he said,
adding that he had also met with Sacoolas.

Tim Dunn's op-ed was published just before reports that the U.K.'s Foreign Secretary
Dominic Raab—who Tim Dunn criticized as "rude and dismissive" over his handling of the
case in his op-ed—discussed the case with his U.S. counterpart, Secretary of State Mike
Pompeo.

A spokesman for the U.K. Foreign and Commonwealth Office confirmed to Newsweek that
Raab had raised concerns about the case with Pompeo and called for Sacoolas to co-
operate fully with British authorities during a meeting in London on Tuesday.

In a statement to Newsweek, a Foreign Office spokesperson said it would respond to the
Dunn family's legal action in "due course."

"We have done everything we can properly to clear a path so that justice can be done for
Harry's family," the statement said. "As the foreign secretary set out in parliament, the
individual involved had diplomatic immunity whilst in the country under the Vienna
Convention on Diplomatic Relations."
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z | INTRODUCTION | a

Two Big = _;uestions

RALPH WALDO EMERSON: Harvard teaches most of the
branches of learning.

HENRY DAVID THOREAU: Yes, indeed. All of the branches
and none of the roots.

s a senior faculty member at the Wharton School

of Business, I am best known for my work in nego-

tiation, persuasion, and interpersonal influence. I
have written two popular books on these subjects and teach MBA
and undergraduate courses. I have also coached everyone from Navy
SEALs and FBI hostage negotiators to top executives at Four Seasons
Hotels and managers at Google.

Given what I do now, most people are surprised to learn that I did
not start my academic career until I was thirty-seven and spent most
of my twenties unemployed, much of the time deeply uncertain about
who I was and what I wanted to do. But I count those years as the most
important in my life. It was during that intense period of living with
failure that I gained my first insights into the meaning of success.

Here is what happened.

I was admitted into college on a full military scholarship. In ex-
change for this completely free ride plus spending money, I agreed
to become a naval officer at graduation and to spend at least six
years in military service. At the time, this seemed natural because
I came from a military family. My father, a retired general in the
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U.S. Marine Corps, was the leader of a military college, the Virginia
Military Institute, and both of my grandfathers had been career
military men.

So far, so good.

But it was the Vietnam War era. Convinced there was no justifica-
tion for the war and surrounded by classmates and teachers who
were protesting against it, I surrendered my scholarship and handed
my draft card to the university chaplain. I committed to becoming a
pacifist. My family’s military traditions were no longer a source of
pride. Instead, they became a source of crisis and conflict..

Don’t let anyone tell you that symbolic actions are unimportant.
On the day I turned in my draft card, I severed the narrative thread
of my life. While I continued to function on the outside—now study-
ing literature and creative writing—I no longer recognized who I
was. I graduated and, instead of putting on the uniform everyone
expected, I became a social worker for families living in condemned
buildings without heat, water, or electricity in Washington, D.C. My
new clients taught me how people survive even the most desperate
living conditions, but they could not tell me what I was supposed to
do with my life. Unable to imagine my future, I quit and became a
part-time housepainter. I stopped speaking with my parents, refusing
to go home even for holidays. My life as an “achiever” was shattered.
I had no idea how to put it together again.

So began the journey that led to this book.

ODYSSEY YEARS

Sociologists have identified a relatively new, distinct stage of life in
Western societies—the “Odyssey Years” between twenty and thirty-
five (i.e., roughly between college and marriage)—when men and
women set out to discover their own values and goals. Odysseys can
also begin later in life with an unexpected layoff or divorce, or as
people near retirement. The work on an Odyssey is to discover what
the next stage of your life will hold—to find out what's ahead, some-
times in the face of conflicting family, cultural, or economic pres-
sures. Each person’s journey is, by definition, different, and you can
never be sure exactly where it will end.

My Odyssey started with magic. I sought out self-help seminars
where I learned about affirmation, visualization, autohypnosis, and
mind control. I progressed from magic to the mantras of Transcen-
dental Meditation, and from mantras to psychotherapy. Between
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house-painting jobs, I did some acting in local theaters and even
toured the country with a ragtag, leftwing theater group: the People’s
Revolutionary Road Company.

But underneath all the activity, I was living a life of quiet des-
peration. Painting houses gives you plenty of time to think and
I spent much of mine in culturally inspired success fantasies. I be-
came a world-famous poet. Then I was an important member of Con-
gress. Then it would be time to paint the trim on another window
sash.

One especially vivid daydream dominated all the rest. I had an
impressive office on K Street, Washington’s central artery for lobby-
ists and consultants. In my office, a big, leafy potted plant stood next
to an equally imposing window that looked out at the people, buses,
and cars rushing by. I felt very important because I had a professional
office with a potted plant.

It must have been a powerful vision because, in a roundabout way,
it eventually came true almost exactly as I had imagined it. Tired of
painting houses, I launched a search for a white-collar job by answer-
ing newspaper employment ads. One day, my search took me to a
suburban office park where I was interviewed for a time-share real
estate sales job by a well-dressed man who was eager to know what my
“five-year plan” was. Of course, I did not have a five-year plan. I did
not even have a five-day plan. :

But he asked me an obvious question I had not thought about be-
fore: what could I do better than most people? My college major was
in English and I could definitely use words better than many of my
classmates. This insight changed my job search.

Istarted calling every number in the Washington, D.C., yellow pages
related to a job that might require writing skills: magazines, newspa-
pers, trade association newsletters, public relations firms, fund-raising
groups, and so on. I finally hit pay dirt when I talked my way into an
interview with a fund-raising consulting firm. They needed someone
who knew something about social work (they had a new client in that
field), and I passed the writing test. Miraculously, when they ushered
me into my new office on my first day at work, I discovered that I had a
potted plant and a window looking out on K Street.

I learned three important career lessons from this episode. First,
fantasies are fun, but taking action is what gets you a job. Second, it
helped to be looking for work doing something I did better than
most people. That gave me a story to tell.

The final and most important lesson came soon after I started
that job.
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Ilearned that success is not a place.

My new job was no better for me than painting houses had been. I
got a bigger paycheck and had a recognizable professional “role” to
talk about when I met someone at a party. But the potted plant in my
office had no answers to the inner questions I was asking. I felt like an
impostor—an actor posing as a professional.

So in June 1976, I quit and left America altogether, setting off
to travel the world with my life savings of $3,000 and a backpack.
I did not know if or when I would return. All I knew was that I
longed to feel confident again, to have a direction in life I could be-
lieve in.

I started in Greece, sleeping as often as possible in cheap hostels,
hotels, and even public parks. I trekked from the Orthodox monas-
teries of Mount Athos in northern Greece to the hillsides overlook-
ing the Sea of Galilee, reading the Bible as I went. In that great
crossroads between East and West—Istanbul—I learned about a hip-
pie express called the Magic Bus that left every day to go overland to
New Delhi, India. For thirty-five dollars, you could get off anywhere
along the route, and get back on a day, a week, or even a month later.
So I climbed aboard, traveling in stages from Istanbul to Iran and
from Iran into Afghanistan.

It was in Afghanistan that my Odyssey ran completely off the road.

HITTING BOTTOM

Ivividly recall the particular day my journey changed because I kept
a journal of my travels. I had just finished a grueling two-day bus trip,
inhaling dust across the entire length of Afghanistan, from Herat to
Kandahar to Kabul. Every two hundred kilometers or so, as the bus
rumbled along from one warlord’s territory to the next, it stopped for
what amounted to a changing of the guard. Everyone got out; the lo-
cal men, women, and children who were riding on the roof scram-
bled down; and we all sought shade under a tree or inside a tin-roofed
hut to take tea. The rifle-toting militiaman who had been riding next
to the driver departed, and, eventually, a new guarantor of a new
warlord’s protection showed up. At the driver’s signal, everyone
would pile back into and onto the bus and we would rumble off. As
we pulled into Kabul, rain had begun to fall. I was dimly aware of
feeling dizzy as I stepped off the bus and into the mud that passed for
a street.
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Then I remembered what day it was: Christmas Eve.

“Hotel?” I asked the driver, and I followed the arc of the man’s
finger to a set of low-slung buildings nearby. With the rain soaking
both me and my backpack, I made my way to Kabul’s version of skid
row and checked into a cheap hotel, getting the last remaining bed
for fifty cents per night. It was a cot in a hallway surrounded by a
soiled sheet as a makeshift curtain.

I put my gear down and headed back outside to make my way
to town, but my dizziness increased with every step. Before 1 had
gone more than fifty yards, I blacked out, collapsing on the side of
a street.

When I came to, I was lying on my back in some mud and looking
up at a ring of dark-complexioned, curious faces forming a tight cir-
cle around me. A man in a dirty Afghan army uniform bent over,
hands on knees, and peered into my face. A young boy offered his
hand to pull me up. I was sure I was going to be sick, but I managed
to get to my feet.

It isn’t often that you know exactly—to the second—when you
have hit the bottom of your life. But I knew that morning as I stum-
bled back toward my hotel that I was very close to being at the bottom
of mine. A few minutes later I learned from some pot-smoking Aus-
tralian travelers in a nearby room that my dizzy feeling had a name.
One of them led me to a mirror and t6ld me to look into my eyes.
They were both a dull yellow.

“Hep,” he said. Hepatitis.

If you had told me that night that I would one day graduate from
law school near the top of my class, clerk for a federal appeals court
in Boston, and become a professor of law, ethics, and management at
the Wharton School, I would have questioned your sanity. But some-
thing shifted in my life that day. I had pushed myself to my psycho-
logical and physical limits and had ended up alone, filthy, sick, and
no closer to finding my direction than I was a year earlier. A sense of
deep despair crept over me.

Sometimes it is only when the status quo becomes intolerable that
change happens. As I lay in my hallway cot that night, the status quo
of my life on the road finally became intolerable. I did not know what
sort of change was coming, but I knew that continuing to travel aim-
lessly around the globe was not going to solve my problem.

And, as fate would have it, I turned a corner before the night was
out. It started with a midnight visit from two European teenagers
who belonged to a religious group called the Children of God. They
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poked their heads around my curtain and bore a brown paper bag
with the words “Merry Christmas” written on it in crayon. Inside were
two fresh-baked cookies and a tangerine. They left this gift along
with some literature by their prophet, a man named Moses David.

They also left behind, I wrote later that night in my journal, a vivid
impression of what life looks like when it is motivated by a sense of
purpose rooted in deeply held beliefs. The apocalyptic religious
teachings of Moses David did not win me over. But the power of these
two young people’s beliefs—no matter what the content was—set me
thinking. They had traveled the same roads as I to the same back-
street hotel in Kabul. We had shared something on a Christmas Eve.
Only I was in a pit of despair while they were cheerful, energetic, and
generous. What was I missing?

These two “angels” (I could not help but think of them this way)
had caught me just as I was falling into a very dark place. And they lit
a small spark of hope, kindling a desire to look inside myself and see
if I could discover a point of view I could call my own. I was still sick,
but I woke up the next day with the sense that it would be better than
the one before it.

The French novelist Marcel Proust once wrote, “The voyage of dis-
covery lies not in seeking new horizons, but in seeing with new eyes.”
It was in Kabul that I began to understand what Proust meant. I was
no longer interested in the stark, beautiful mountains that sur-
rounded the city. Instead, I was looking inside for a hint as to who,
exactly, was looking out at those mountains.

A FORK IN THE ROAD

It took me a few weeks to get my health back, and after that my jour-
ney changed from a road trip to a more focused quest for inner expe-
riences. Making my way through the Khyber Pass to Pakistan and
India, I learned contemplation techniques at Hindu ashrams and fi-
nally took up residence in the Kanduboda Buddhist monastery in Sri
Lanka. Under the patient guidance of a wise monk there, Venerable
Seevali Thera, I sat and walked through eighteen-hour days of insight
meditation, coming to some direct realizations about perception, the
nature of beliefs, change, suffering, and death. I also saw how dis-
tressingly easy it was to get caught up in the bustle of day-to-day striv-
ing and forget everything I had learned. Slowly, I began to understand
myself, my family, and my emotions more clearly—goals I hope I can
help you achieve for yourself in this book.
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Having learned the basics of Buddhist meditation practice, I next
sought to learn more about the Buddha’s life. I made pilgrimages to
the holy sites in India where he achieved enlightenment (Bodh Gaya)
and gave his first sermon on his insights into life and death (Sar-
nath). Over the ensuing months, I made my way to Nepal, Thailand,
Hong Kong, Taiwan, and, eventually, Korea. There, at a beautiful
monastery in the southern mountains called Songgwang-sa, I met a
Zen master named Ku San Sunim. Master Ku San, as I described him
in my journal, was “an energetic little man with dancing eyes and a
very direct way about him” who presided over a large community of
monks. At first glance, he looked more like a farmer than a Zen mas-
ter. A French nun named Song-il, who now helps to lead a meditation
center in England, served as his translator.

Master Ku San invited me to stop traveling and live there at Song-
gwang-sa, become a monk, and dedicate my life to the search for
enlightenment. He advised me to consider carefully because “the
most useful life is led by one who is fully awakened and who can share
that equally with all. One who attempts to help others without being
enlightened,” he said, “cannot do so well as one who is awake.”

Istayed in Songgwang-sa for a while to think it over. I faced a fork
in the road. One way led to a lifetime investigating the deepest layers
of inner truth—a search that I had come to respect and admire. The
other led back home, where I would get a chance to test whether the
limited understandings I had gained about perception, emotion, and
my own inner resources could help to resolve the personal conflicts I
had left behind when I began my Odyssey.

At length, I decided to take the path that has led me to where I
am today rather than the one toward the meditation hall. Three
considerations—only one of which is easy to relate in words—tipped
me toward home.

First, the easy one. My meditation practice had taught me some-
thing blindingly obvious about myself (which I was, of course, the last
to know): I am basically a practical person. Seeking challenges and

solving problems suits me better than sitting in stillness.

The second factor had to do with something invisible that I had
acquired and that answered the question I had been asking since
Christmas Eve in Kabul. The intense, direct experience of my own
inner world had fundamentally anchored my sense of identity. I
had learned to watch and observe the moment-to-moment parade of
impulses, insecurities, memories, plans, fantasies, and fears that
made up my mental reality. The “self” inside me that did that observ-
ing was something different from—and stronger than—the thoughts,
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insecurities, and fears themselves. Ironically, a religion that teaches
there is no self had helped me to find my identity. I now had a point
of view about the world and my place in it—a point of view that sup-
plied for me what the cult-based belief system had supplied for my
two midnight visitors in Kabul. Unlike them, however, I was capable
of living with uncertainties, mysteries, and doubts without needing
to resolve them into a single truth or ideological belief.

Finally, I had come to terms with a fundamental, hard-to-face fact
of life. I understood that suffering and death are not exceptional
conditions that afflict the unfortunate. They are the essential chal-
lenges around which every worthy life is built. I knew and accepted
how my story would someday end. My task was to write a purposeful
narrative using the life I had left in front of me.

I went home because the quest that had started in Kabul was over.

FROM THE MONASTERY TO THE CLASSROOM
The poet T. S. Eliot once wrote that “the end of all our exploring will
be to arrive where we started and know the place for the first time.”
So it was for me. By the time I returned home, I was in my late twen-
ties and still had no idea what I would do with my life. But I was in the
right place with the right people.

A prodigal son, I reconciled with my parents and moved into their
spare bedroom in Lexington, Virginia—the small rural town where
I had grown up after my father retired from the Marine Corps. I got
a job selling home insulation door-to-door. As I visited all the famil-
iar haunts of my childhood, I was astonished to find that everything
was almost exactly as I had left it years before. Only I was seeing it—
as well as my parents, old friends, and grade-school teachers—with a
new kind of clarity.

As the next year passed, I zeroed in on a vocation by thinking
(once again) about what I could do “better than most” and surveying
professions that depended on writing skills. I discovered that law was
such an occupation and applied to the law school at the University of
Virginia, which was just up the road in Charlottesville. I also fell in
love all over again with a woman from my college class whom I had
dated back when we were students. We married.

Then, during a law-school class one day, lightning struck. I was sit-
ting in a classroom with 150 other students, all primed and ready to
talk about that day’s legal topic. An especially gifted professor had
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me riveted to my seat, anticipating what question he would ask next
and hoping he would call on me to answer it. The energy and intel-
lectual excitement of that moment sent an emotional charge through
me that delivered a realization: I'wanted to be the person in the front
of that room. I wanted to create that kind of excitement and insight
for others. I wanted to be a teacher.

The classes that followed confirmed my insight and provided me
with a concrete occupational-goal. But it would take another six
years—spent finding role models, finishing law school, clerking for a
federal appeals court judge, and working as a lawyer—before my Od-
yssey Years finally ended at the age of thirty-seven with the beginning
of my teaching career at the Wharton School.

After joining the faculty in 1986 and advancing from the Junior to
the senior ranks, I discovered a secret of academic life. Working as a
professor allows you to create, not Just follow, your passions. I started
out teaching law but soon launched the Wharton School’s first class
on negotiation and conflict resolution—a course that required me to
read deeply in social psychology and that allowed me to help mentor
students in the kind of emotional self-awareness I had picked up on
my travels. As I spoke with more and more students about their ca-
reers and aspirations, I discovered that examining the idea of “suc-
cess” provided an even more meaningful way to help them reflect on
their goals and identities.

My academic environment also exposed me to many colleagues
who were a lot smarter than I was in subjects I wanted to learn. For
example, my study of success led me to Professor Martin Seligman, a
world-famous University of Pennsylvania researcher who established
the field of positive psychology in the late 1990s. Then, with the help
of Marty’s top graduate student, Angela Duckworth (who is now a star
scholar in her own right), I established a university-wide success semi-
nar in honor of Benjamin Franklin’s three-hundredth birthday.
Franklin’s Autobiography was the first how-to-succeed book in Ameri-
can history, and we invited leading academics in psychology, philoso-
phy, and religion to give talks on the meaning of success today.
Needless to say, I was taking a lot of notes.

Finally, in 2005, I created and continue to teach a popular course at
Wharton called The Literature of Success: Ethical and Historical Per-
spectives (we will call it “Success” for short in this book)—a course
that distills my study of hundreds of how-to books, philosophical
works, biographies, and psychological research papers on success,
extending from ancient to modern times. Aristotle, Plato, Dale
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Carnegie, Charles Lindbergh, and Steven Covey share top billing
with Benjamin Franklin on the reading list for my Success course.

The author of Walden, the philosopher Henry David Thoreau,
once commented to his friend and mentor Ralph Waldo Emerson
that Harvard had taught all the branches of learning but got to “none
of the roots.” My goal in Success is to get to some of those roots by
allowing students and faculty to talk directly and candidly about life
goals and success concepts in a classroom. As my work in this course
has become known, I have been invited to give school-wide lectures
as well as lead sessions on the meaning of success for top leadership
teams and executives.

What have I learned teaching this fascinating subject? That Ivy
League students and organizational leaders are no different from
the millions of other people who look to success guides for counsel.
All alike are seeking help to solve some fairly complicated problems:
how to get along better with others, get ahead in their careers, and
find meaning in their lives. They need just a little help—as I did so
many years ago when I painted houses in Washington, D.C., and at-
tended courses in local hotels on mind magic. In the Success course,
and now in this book, I hope I can provide a few shortcuts through
the maze that popular culture has made of the “quest for success™—
and to do so in a uniquely open and interactive way.

THERE ARE NO SECRETS

How does this book differ from other books about success? First, I am
not a hard-charging entrepreneur, media celebrity, or motivational
guru who wants to tell you how I have succeeded so you can apply my
“system.” The story you just read about my Odyssey is the most you
will hear about my life in this book. And I can tell you right up front:
there is no foolproof system that always leads to success. Instead, I
want to give you the benefit of what I have learned as an avid student
of this subject for over four decades. I have set the book up so you can
craft your own goals and devise your own success system based on
your unique skills and personality.

Second, I want to take some of the mystery and anxiety out of suc-
cess. There is no “secret” you need to discover. And you do not have
“one true purpose” for your life that it is your duty to find or die try-
ing. The raw materials for success are tucked away inside you and
your next big goal is probably within arm’s reach—if only you have
the clarity of mind to see it.

Third, I want to offer L
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Third, I want to offer hope. Malcolm Gladwell’s book Ouiliers: The
Story of Success stood the world of success studies on its head, arguing
persuasively that world-class performance in any field is often a mat-
ter of good fortune combined with innate talent, lucky genes, socio-
logical advantage, good timing, and obsessive work. The “story of
success,” he concludes, is usually just that—a tall tale we make up af-
ter the fact that (falsely) gives the starring role to the individual
rather than to luck and circumstance. I agree with Gladwell that the
small subset of the population we label “extremely successful” (peo-
ple such as Gladwell himself) are, almost by definition, unusually
talented, very lucky, and blessed with favorable genetic predisposi-
tions and relentless personal drive.

But I think there is still hope for the rest of us.

This book will help you do two things that are firmly within your
grasp: clarify your goals and understand better how to make progress
achieving them. Outliers explains how Bill Gates, the Beatles, and
various Nobel Prize winners scored their remarkable achievements.
This book has a different goal. I want to help you start where you are
today, regardless of your current advantages or disadvantages. Then
you can use this book as a springboard for launching your search to
find a truly personal vision of success. From what my students tell me,
this work can change your life.

TWO BIG QUESTIONS ONLY YOU CAN ANSWER
Students and executives frequently ask me how I came to be inter-
ested in success when my main fields of interest are persuasion and
negotiation. I tell them that my study of success came first. By investi-
gating the meaning of success, you begin the lifelong process of de-
ciding what is worth doing. Your skills at influence, persuasion, and
negotiation can then help you to achieve those goals.

In this book I will challenge you to answer two questions I ask my
students to confront throughout our course.

= The First Question: What is success?
= The Second Question: How will I achieve it?







image4.emf
Kuney article.pdf


Kuney article.pdf
Everythiﬁg I Needed to Knbw Abo'ut Enron
I Learned in Kihd_ergarten
(and Graduate School)

George W. Kuney*

INTRODUCTION

Something went wrong at Enron. Whether phrased in terms of a failure of
gatckeepers' or an aggressive culture of greed based upon bending the rules,? the root
causes of the problems ar Enron were social in pature. And, if the restatement of
financial statements at a variety of other companies® and other similar business col-

* George W. Kuney is an Associate Professor of Law and the Director of the Clayton Center for
Entrepreneurial Law at the University of Tennessec. College of Law. He holds a J-D. from the University
of California’s Hastings College of the Law and an M.B.A. from The Universiry of San Diego. Prior to
joining the faculty of the University of Tennesse¢, he was a parener in a large West Coast law firm where
his practice focused on business, restructuring, and insolvency. He thanks Matthew Stearns for his factual
research regarding Enron, Gena Lewis for her legal research and development of the notes and problems
that conclude this piece; and German translation, and _Donna C. Looper for insightful analysis and edito-
rial assistance in the preparation of this article. All statements in this article are statermnents of opinion
based upon the facts and opinions as reported or stated in the works of others, as cited.

T See, e.g., John C. Coffee, It Understanding Fnron: “Its About the Gzz:tekeqocrs, S'rupz'al 757 BUS. Law.
1405, 1405 (2002) (“Properly understood, Enron is a demonstration of gatekeeper failure, and the ques-
tion it most sharply poses is how this failure should be rectified.”): reprinted i this book ar 125-143.

2 See, e.¢, Anita Raghavan, Kathryn Kranhold & Alexei Barrionuevo, Full Speed Abead- How Fnrom
Bosses Created-a Culture of Pushing Limits, WALL ST. J- Aug. 26, 2002, at Al (*When Enron Corp. was
riding high, Chief Financial Officer Andrew Fastow had a Lucite cube on his desk supposedly laying our
the company’s values. One of these was comumunication, and the cube’s inscription explained what that
meant: When Enron says it’s going to “rip your face off,” it said, it will “rip your face off.’ I was a charac-
teristic gesture inside Enron, where the prevailing corporate culmure was to push everything to the limits:
business practiccs; Jaws and persqpa_l behavior.”).

3 See Huron Ccmsuftiﬁg Group, An Analysis of Restatemens Matters: Rules, Errors, Fthics, For the Five
Years Ended December 31, 2002 (2002), available arhup:// www.hur_onconstdtinggmupﬁomfuploadcdf"ﬂes/
Hﬁron_R:statemcntSmdyZlOOfl,pdf {last visited June 2, 2003).
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lapses and restructurings that followed* are indicators, these problems probably were
not and are not isolated in the remains of the fallen energy-trading giant.

In response to Enron’s-collapse, there has been an outpouring of sentiment—from
the press, the public, and Congress—in support of change. The passage and imple-

~ mentation of the Sarbanes-Oxley Act® and other developments will continue to pro-

vide an opportunity for 4 major cultural change in corporate governance.
This essay briefly reviews the facts underlying the Enron debacle.b It then describes

~ some of the lessons that can be learned from this chain of events. Reasonable minds

can differ on these lessons; but all of the lessons should be borne in mind by the players

in corporate America and those who advise them. Drastic revisions of accounting and

legal rules and standards are probably not necessary in order to prevent “another
Enron”—strictly hewing to existing standards is sufficient. The rules did not fil at
Enron; those who were supposed to follow and enforce them failed.

A BRIEF REVIEW OF THE FACTS

Enron was a public company whose shates traded on the New York Stock Exchange

- ("NYSE"). At its peak stock price of just over $90 a share, Enron was the seventh largest

United States corporation. in terms of market capitalization.7 Since Enrorn’s stock was
publicly traded, the company was regulated by the Securities and Exchange Commis-

‘ 4 For example, see Neil H. Arenson, Sysmposium: Enron: Le:rmm and Implications: Preventing Furure
Lnrons: Implementing the Sarbanes-Oxley Act of 2002, 8 STAN. . L. BUS. & FIN. 127 (2002).

.7 See Sarbanes-Oxley Act of 2002, PL 167-204, 116 Star. 745 (HR 3763, July 30, 2002) [hereinafter

. Sarbanes-Oxley].

6 Al facrual statements in this article are based npon reports of others and allegations conmined in
government indictments. See, e.g., PERMANENT SUBCOMMITTEE ON INVESTIGATIONS, COMMITTEE
ON GOVERNMENTAL AFFAIRS, THE ROLE OF THE BOARD OF DIRECTORS IN ENRON'S COLLAPSE, S.

-REP. NO. 107-70 (2002} [hercinafier Repdn: on Board of Directors], available ar hrepsffnews findlaw com/

hdocs/docs/enton/senpsi70802rpe.pdf (Jast visited June 2, 2003); NEAL BATSON, THE SECOND INTERIM
REPORT OF NEAL BATSON (2003) [hereinafter Batson Report], available a2 2003 extra lexis 4; WILLIAM

C. POWERS, RAYMOND S. TROUBH; HERBERT S. WINOKUR, REPORT OF INVESTIGATION BY THE SPE-
. CIAL INVESTIGATIVE COMMITTEE OF THE BOARD OF DIRECTORS OF ENRON CORP. (2002) [hereinaf-

ter Powers Reportl, available at hetp:/ fwrww.chron.com/content/news/photos/02/02/03/enron-powers

“teporr.pdf (last visited June 2, 2003). To the extent that these facts are proven or construed to be other-

wise, the author does not dispute those conclusions or contentions. The lessons and opinions stated in rhis,

.essay are based upon the alleged facts as stated, and if those alleged facts are incorrect, the lessons and

conctusions drawn from those alleged facts may need o be adjusted accordingly. -

7 See Report on Board of Directors, supra note 6 (“At the time of Fnron’s collapse in December 2001,
Enron Corporation was listed as the seventh largest company in the United States, withr over 100 billion
in gross revenues and more than 20,000 employees worldwide.”); see 2o Batson Rbpprt, supra note 6
(“Unil the fall of 2001, Enron was one of the largest companies in the world.”).
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sion (“SEC”).? Enron’s officers and directors had a fiduciary duty to the company’s
investors and potential investors to, among other things, record and disclose accurare
financial numbers to the investing public in accordance with SEC regulations.’

A host of parties in interest, from government prosecutors'® to Enror’s Bankruptey
Examiner, Neal Batson, have alleged that Andrew Fastow, other ‘officers, Arthur
. Andersen (“Andersen”) accountants, and various lawyers devised schernes to defraud
the investing public with the ultimare goals of: (1) making Enron appear miore finan-
cially .successful .than it actually was, (2) artificially inflating Enron’s stock price,
(3) avoiding government regulations both to gain undeserved benefits and 6 avoid
legally proper costs, and (4) obtaining personal enrichment. Further, the government
claims that Enron’s officers attempted to achieve these goals by: (1) engaging in fraudu-
lent transactions- involving special purpose entities (“SPEs?), (2) filing false and mis-
leading financial statements with the SEC, (3) making false statements concerning the
health of Enron’s underlying business model, and (4) exercising control over both the
main company and the “independent” SPEs for personal benefit.!2

® See Barson Report, supra note 6, at 54 (“A public company like Enron, in addition to complying
with the literal GAAP rules and. publishing financial seatements thar fairly present its'financial position,
results of operations and cash flows in accordance with GAAR, must also comply with the federal securities
laws mandating disclosure.”); see also Report on Board of Directors, supra note 6, at 11 (“Steady revela-
tions since October 2001 have mised questions abourt numerous aspects of the company’s operations from
its extensive undisclosed off-the-books dealings .+ aro an April 2002 SEC filing annpuncing thar the
company’s financial statements were unreliable and the boole value of its assets would have to be wrirten
down as much as 24 billion...."). '

? See Report on Board of Directors, Jupra note 6, at 5 ("Among the most important of Board duties is
. the responsibility the Board shares with the company’s management and auditors 1o ensusre that the’
financial statements provided by the company 1o its shareholders and the investing public faitly present
the financial condition of the company. This responsibiliry requires more than 'cnsuring the company’s
technical compliance with generally accepted accounting principles.”}. e
' Government prosecurors most recently have handed down indictments against eight former Enron
executives, including Andréw Fastow’s wife. These indictments also include new charges against Fastow
himsclf. See Mary Flood et al, The Fall of Enron: Fastow’s Wife, 6 Others Surrender to Federal Authorities:
Charges grow for ex-Enron execs, HOUS. CHRON., May 2, 2003, at Al (“Enron prosecurors took a big step.
. forward Thursday by winning indicunents against eight more former ‘executives on scores of criminal
counts, adding more counts against former Chief Financial Officer Andrew Fastow. One of the eight
 charged was Fastow’s wife, Lea”). . . .
1 For example, see Batson Report, supra pote 6, at 56 (“The Examiner has found that Enron used
SPEs to engincer its financial statements so that they diverged materially from Enrons actual economic
condition and performance.”) '

2 S¢e Report on Board of Directors, supra note 6, at 3 (alleging the following failures on the part of
Enron’s Board of Directors: fiduciary failure, high-risk accounting, inappropiate conflicts of interest,

extensive undisclosed off-the-books activity, excessive compensation, and lack: of independence). )
: /
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In essence, much of the alleged fraud revolves around the creation and management
of “off balance sheet” partnerships (Chewco, LMJ1, LMJ2, et al.)." Enron allegedly
used these SPE partnerships to (1) inflate revenues via sham “left-hand to right-hand”

- transactions and (2} conceal deb. ¥ This combination allowed the firm to state ficti-

tiously hlgh earnings. > In theory,. the liabilities of these SPEs can be left off of the
company’s consolidated balance sheet if outside investors own 3% or more of the
SPE’s equity and have the power to control the disposition of the asset in ‘the SPE.'¢
Enron allegedly achieved this necessary equity investment both by (1) creating sham

entities to provide the capital, and (2) issuing “equity,” to outside investors, that closely
resembled the intrinsic characteristics of a debr instrument.” Additionally, the officers

'3 See Eric Berger, Mary Flood & Tom Fowler, The Fail LfEnran; Report Details Enven’s Deceprion:
Exdaminer Cites Auditors, Lawyers, and Banks as Part of Scheme, HOUS. CHRON.; March 6, 2003, at B (It
is against federal crimindl law for executives 1o knowingly make false material representations about the
company’s financial condition to the public. The examiner [Neal Batson] several times specifically stares

. Enton broke Securities and Exchange Comriission rules, and in the case-of special purpose vehicle and

prepay tansactions, marerially misrepresented its financial condition. ‘T think the fact he used the word
‘marerially’ is important. It expiesses his belief that there is a substantive violation of the criminal law;’ said
Jacob Frenkel, a former federal prosécutor and SEC lawyer in Washington D.C.7).

Y See Batson Report, supri note 6, at 15 (“Two factors drove Enron’s management of its finandial
stdternents: (i} its need for cash and (i1} its need to maintain an investment grade credit rating. Enron was

7reluctant to issue equiry to address these needs for fear of an adverse effect on s stock price and was

telucrant to incur debt because of possible adverse effects on its credic ratings.”).

' For example, Neal Batson, the examiner appointed by the Bankruprey Court to investigate Enton’s
prepetition activities, describes how Enron, through the use of SPEs and aggressive accounting prac-

‘tices, so engineered its reported.financial position and results of operations that its financial statements

bore little resemblance to its actual ﬁnancxal condition or perfonnancc See Batson chort, supra note 6,
at 5.

16 Spe William W, Bratton, Enron and the Dark Side quﬁarcbolder Value, 76 TUL' L. REv. 1275, 1306-
07 (2002} (“There is also a critical SEC mule—three percent of the SPE’s total capital must come from an
outside equity investor who must in addition have the power to control the disposition of the asset in the
SPE. This means that the outside equity holder must hold ar least a majority of the SPE% equity. In
addition, the outsidé equity holder’s capital must be a¢ risk—the originator can't guarantee the investment’s
results. Finally, a legal detetmination as to the bankruptcy remote status of the SPE from the mansferor
also must be made.”); se€ alio Povers Report, supnz note 6, at 39 (“The SEC staff has taken the position

that 3% of total capital is the minimum acceptable investment for the substantive residual capital, but that

the appropriate level for any. particular SPE depends on various facts and circumstances.”).

17 See Bratton, supra note 16, at 1307 (“Enron used Fastow’s limited pmncrships. as a means to stay in
compliance with the SPE rules. Fastow's entities served as the outside equity investor—the source of the
qualifying three percent—for SPEs, which served no economic purpose other than to pump up Enron’s
accounting earnings.”).






EVERYTHING I NEEDED TO KROW ABOUT ENRON I LEARNED IN KINDERGARTEN , 88t

are accused of making false and misleading statements concerning the SPEs and
Andersen’s accounting procedures to the board; the SEC, and securities analysts.'®
For example, in 1993, Enron and the California Public Employee Retirements Sys-
tem (“CalPERS”) formed a $500M joint venture, JEDI, to make €Nergy investments.
CalPERS owned 50% of the JEDI equity; thus allowing Enron to treat JEDI as a bona
fide SPE.” However, in 1997, as part of its investment into JEDI II, CalPERS decided
to liquidate its JEDLinvestment, and Fastow apparently proposed the creation of a new
SPE, Chewco, to buy CalPERS’s stake for $383M.%0 However, Chewco was basically
an Enron-controlled entity, which would violate the “spirit” of the rule requiring a 3%
outside equity investment and outside control over deposition of the assets involved.!

'8 Cee Batson Report, supra note 6, ar 15 (“The Fxaminer has conchided that, i:hrough pervasive use of
structured financing techniques involving SPEs and aggressive accounting practices, Enron so engineered
its reported financial position and results of operations that its financial statements bore ficde resemblance
to its actual financial condition or performance. This financial engineering in many cases violated GAAP
and applicable disclosure laws, and resulted in financial statements_ that did not fairly present Enron’s
financial condition, results of operations or cash flows.”); see alse Report on Board of Directors, supra note
8, at 3 (“The Enron Board failed o safeguard Enron sharcholders and contributed to the collapse of the
seventh Targest public company in the-United States; by allowing Enron to engage in high-risk account-
ing, inappropriétc conilict of interest transacrions, excessive undisclosed off-the-books acavities, and ex-
cessive executive compensation. The Board witnessed numerous indications of questionable pracrices by
Enron management over several years, but chose to ignore them to the dettiment of Fnron shareholders,
employees and business associates. . . . The Enron Board of Directors knowingly allowed Enren to con-
~duct billions of dollars in off-the-books activity to make s financial condition appear better than it was
" and failed to ensure adequate public disclosure of material off-the-books liabilities that contributed to
Enrox's collapse.”); see also Powers Report, supra note 17, at 41 (“The participation of an Enron employee
as a principal of Chewco appears to have been accomplished without any presentation to, or approval by,
Enren’s Board of Dirctors™). A !
' Batson Report, supra note 6, at 15.

% See Powers Report, supra note 6, at 43—44 (“In 1997 Enron considered forming a $1 billion dollar
- partnership with CalPERS called JEDLII'. Enron believed that CalPERS would not invest simulta-
neously in both JEDI and JEDI 1, so Enron suggested it buy our CalPERS’s interest in JEDL Enron and
CalPERS attempted to value CalPERS’s interest (CalPERS retained an investment bank) and discussed an
appropriate buy-out price. In order to maintain JED! as an unconsolidared entity, Enron needed o
identify a new limited parmer, Fastow initially proposed thar he act as the manager of, and an investor in,
a new entity called “‘Chewco Investments'—named after the Star Wars character ‘Chewbacca.” . . . Enron
ultimately reached an agreement with CalPERS to redeem its JEDT limited partnership interest for $383
million. In order to close that transaction promptly, Chewco was formed as a Dilaware limited Hability
company on very short notice in carly November 1997.7).

! See Powers Report, supra note 6, at 41-42 {"Enron Management and Chewco's general partner
could not locate third parties willing to invest in the entity. Instead, they created a financing structure for
Cheweco that——on its face—fell ax least $6.6 million (or more than 509%) short of the required thisd party
equity. Despite this shortfall, Enron accounted for Cheweo as if it were an unconsolidated SPE from 1997
through March 2001.7). '
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Enron’s primary accounting and auditing firm, Andersen, aided in the creation and
management of these SPEs.** Further, Andersen’s Houston office was accused of shred-
ding potentially damning documents relating to the developing Enron scandal in fall
2001.% Obstruction of justice charges followed, and Andersen weathered the trial in
poor shape. After is comnctmn, Andersen notified the SEC that it would cease to
audit public companies,? and consequently shur down its audit practice.”” Now run
by Brian Marsal of the Chicago-based financial restructuring firm Alvarez & Marsal,
Andersen is a shell of its former self and exists primarily as a “bundle of accounts
receivable, leases and hundreds of Enron-related and other lawsuits.”? By October
2002, Andersen had “sold off most of its units and shuttered most of its offices.” Tis
principal remaining asset is a 105-acee training facility in St. Charles.”

Several of Andersen’s accountants and consultants resigned from the firm to work.

. directly for Enron® This had the effect of “blurring the line” between where Enron

stopped and its supposedly independent auditing firm started.*"

2 For example, see Batson Report, supra note 6, at 39 (“Enron carefully designed its FAS 140 tech-
nique with advice from Andersen and Enron’s lawyers, with the goal that the asset transfer would qualify
for sale trearment under GAAP despite the fact that sale treatment did not reflect the economic substance
of the transaction. In fact, Andersen discussed the basic template for the FAS 140 rechnique with SEC
staff accountants in 1999, who indicated that non-consolidation of the SPE and sale treatment were
consistent with existing GAAP. The Examiner concluded in the Septemsber Report, however, that Enron's
failure to disclose the nature of its. obllgauons to repay principal and interest under the debr associated
with the transactions was not in compliance with GAAR™).

23 See C. William Thomas, The Rise and Full of Enron, 4/1/02 J. ACCT. 41 (2002), available at hop:!/
www.aicpa.org/pubs/jofarapr2002/thomas.hun (fast visited June 3, 2003) (“To make matters worse for it,
and to the astonishment of many, Andersen admitted it destroyed perhaps thousands of documens and
électronic files related to the engagement, in accordance with firm policy;” supposedly before the SEC issued
a subpoena for them. . . . The firm fired David B. Duncan, parmer in charge of the Enron engagement,
placed four other partners on leave and replaced the entire management team of the Houston office.”).

24 See Tixas Board Revokes Andersents License, NUY. TIMES, Aug. 17, 2002, ‘at C14 (“Andersen told the
Securities and Exchange Commission after the _Iu.ne verdict that it would stop auditing public companies
by Aug. 31.7). ‘

%3 S¢¢ Jonathan D. Glarer, Las Task at Andersen: Emmg Ouz the Lights, N.Y. TIMES, Aug. 30, 2002, at C3.

% Mike Comerford, The Lone Gem in Andersen’s Fading Empire St. Charles Campus Rethinks Mission,
CHI. DALy HERALD, April 29, 2003, at B1 [hereinafter Comerford].

T Andersen Holds Almost-Out-of Business-Sale, CHL TRiB. 4 (Oct. 2, 2002).

28 See Comerford (“Its main asset is the 150-acre training facility in St. Charles, a former women's
college complete with dormitories, food service and recreational facilities.™).

%% See Flynn McRoberts, Ties to Enron Blinded Andersen: Firm Couldn't Say “No” to Prized Client, Chi.
Trib., Sept. 3, 2002, available at 2002 WL 26770980 (“Inside the gleaming Houston headquarters of .
Enron Corp., it could be hard to distinguish berween the energy traders and the Andersen people checl-
ing their books. . . . The potental conflicts were only worsened . . . by the cJose rclauonshlps Andersen
employees had W[th the many alumni of the firm who had taken ]obs at Enron.”).

0 Of course, the line between Enron and its accountants was not the only line that may have been
blurred, see Bawson Report, supra note 6, at 51 (“Enron and its accounting firm Andersen were also
appressive participants in the GAAP standard-setring process™).
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Enron’s primary legal counsel, the independent law firm of Vinson & Elkins, has
thus far escaped the wrath of the government prosecutors.' The firm’s precise role in
the Enron scandal is unclear, but it is logical to assume that (1) the firm knew of the
existence ‘of these SPEs, and (2) the firm advised Enron on the acceptability or
unacceptability of these entities.** However, the nature and «quality of that counsel is
not entirely clear, so it is uncertain if the firm “checked off” or “rubber—stamped”
decisions, reports, and opinions regarding the SPEs or if the Enron officers continued

‘to use the entities in spite of warnings by the law firm counseling Enron against using
those entities.” It appears, however, that the lawyers played a significant role in the
creation and management of the SPEs.* It is unclear if and when the firm will be
forced to produce its relevant documents and testimony. As a practical matter, it is
unlikely that the firm or its partners will face legal liability before the completion of
the legal actions against the former Enron officers.” :

31 Civil litigation may beanother matter, however. Several class action lawsuits have been filed against
Enron on behalf of shareholders and employees. On December 19, 2002, the judge hearing one of these .
suits denied Vinson and Elkings motion to dismiss itself from the suit. See Batson Report, suprz note 6, at
1112 (fu. 36); see also Federal Coure Rules t Keep Most Defendants in Enron Sharebolder Lawsuit, Yahoo!
Finance (2002), available at hftp://216.239.37.100/ search’q=cache: WqznSD 1aAVY]:biz.yahoo.com/
proews/021228/dcf050_1 hemt {ast visited June 3, 2003} (“The federal judge handling the Enron Corp.
securides lawsuit ruled today [Dec. 20, 2002] against several major financial institutions, law firms and
the ‘Arthur Andersen accounting firm, substantially denying most defendants’ motions to be dismissed
from the case. . . . Judge Harmon denied in their enttrety the motions of . . . Enron’s corporate legal
counsel, Vincent {sic} and Elkins . . . “This decision confirms the.validity of our legal dairfm against the
major defendants and leaves in the case defendants with resources to pay substantial compensation to the
class,” said Williare Lerach, senior partnier at Milberg, Weiss, Bershad, Hynes, & Lerach.™). ’

92 See Powers Report, supra note 6, at 173 (“Derrick says that he and Lay-both recognized there was 4
downside-to retaining V&E [Vinso}n & Elkins to invesrigate Sherron Watkins's letter] because it had been
involved in the Raptor and other LM transactions,”). ’

% The Powers Report maintains that Vinson & Elkins shared responsibility for Enron’s failure 10
adequarely disclose related party transactions. See Powers Report, supra note 6, at 178 (“We found signifi-
cant issues concerning Enron’s public disclosures of related-party transactions. Overall, Enron failed to
disclose facts that were important for an understanding of the substance of the rransactions . . . . We
believe thar the responsibility for these inadequate disclosures is shared by Enron Management, the Audit
and Compliance Committee of the Board, Enrors in-house counsel, Vinson & Elkins, and Andersen.”),

* For instance, sce Batson Report, supra note 6, ac 39 (“Enron carefully designed its FAS 140 technique
with advice from Andersen and Enrors lawyers, with the goal that the asset transfer would qualify for sale
treatment under GAAP despite the fact that sale trearment did not reflect the econonic substance of the
‘transaction. . . . Enron frequently obrained the legal opinions Andetsen required. These opinions, however,
were limited in scope and analyzed only certain steps and specific entities, rather than the transaction in its
entirety. In many of the FAS 140 Transactions, the Examiner believes that legal isolation was not achieved.”).

% But see Batson Repor, supra note 6, at 129, 131 ("The ‘avoidance actions’ that are covered by this
report ate potential claims of the Debtors to avoid, as constructively fraudulent transfers or preferential
- uansfers, payments of money or transfers of property; and to recover the amount aveided. The transfers
analyzed by the Examiner as potentially.avoidable . . . or (iv) were paid to certain professionals providing
legal services to the Debtors or to the Creditors' Committee. . . . [Tlhe Examiner is in the process of
analyzing whether Enron’s law firms, accounting firms, banks, investment advisors and others may be
considered insiders for the purposes of the application of the avoidance provisions of the Bankrupicy Code.).





884 - : ENRCHN: CORPORATE FIASCOS AND THEIR IMPLICATIONS

Enron conducted investment-banking transactions with many, if not most, of Wall
Street’s leading firms. The various firms helped create the SPEs, and some of the firms
even invested their own capital in the entities.* These investments helped Enron meet
the necessary level of outside equity investment levels necessary for these SPEs to pass
initial legal muster.” The investment-banking firms’ potential legal liability is largely
related to the prolonged “buy” ratings that the firms issued for Enron stock while it
was declining in price.*® This exposure is related to a conflicr of interest problem that
was (and some would say is) apparenty widespread throughour the industry. The
same. firms that were compéting for Enron’s lucrative investment-banking fees were
also the firms that provided equity investment ratings for Enron's stock.” Theoreti-
cally; an ethical wall separated the investment-banking operations from the securities

36 PERMANENT SUBCOMMITTEE ON INVESTIGATIONS, COMMITTEE ON GOVERNMENTAL AFFAIRS,
REPORT ON FISHTAIL, BACCHUS, SUNDANCE, AND SLAPSHOP: FOUR ENRON TRANSACTIONS FUNDED
AND FACILITATED BY U.S. FINANGIAL INSTITUTIONS, S. Prt. 107-82, at 2 (2003), available at hep://
levini.senate.gov/enronreport0102.pdf (fast visited June 3, 2003) {“The cumulative evidence from the
three Subcommittes hearings demonstrates that some U.S. financial institutions have been designing,
participating in, and profiting from complex financial transactions explicitly intended to help U.S. public
companies engage in deceptive accounting or tax strategies. This evidence also shows that some U.S.
finandial institutions and public companies have been misusing structured finance vehicles, originally
" designed ro lower financing costs and spread investment risk, to carry out sham transactions that have no
legitimate business purpose and mislead investors, analysts, and regulators about the companies’ activities,
tax obligations, and true financial condition.”). :

37 For an example of how banks helpéd structure transactions and the effect of these transactions on
Enron’s financial statements, debr ratio, and cash flow, see Batson Report, supra note 6, at 99 (“Cirtibank
had formed Caymus Trust and funded it with $6 million of ‘equity’ and $194 miillion of debt. Enron
guaranteed Cayfnus Trust’s obligation to repay the debt to Citibank by entering into a Total Return Swap
with Caymus Trust. Enren treated the transfer of the Fishuail Class C equity as a sale to Sonoma and
tecorded income équal to the $112 million of gain it believed cxisted in the rading business. The Exam-
iner believes that this transaction did not constitute a ‘true sale,” and therefore should have been recorded
as a loan. Because of the consolidation of Fishtait and the failure of the ransfer of its equity to Sonoma to
qualify as a sale, Enron overstated its income in its financial statements by $112 million and understated
its debt by $200 million. It also received $208 million of year-end cash flow, $200 million of which it
recorded as cash flow from operating activities rather than financing activities.”).

38 See Whlliam S. Lerach, Plundering America: How American Investors Gor Taken for Trillions by Corpo-
rate Insiders, the Rise of the New Corporate Kieptocracy, 8 STAN. J.L. BUS. & FIN. 69, 115 {2002) (“These
- banks were not just peddling Enrors worthless securitics. Following repeal of Glass-Steagall, these banks
.were Enron’s commercial lenders, its commercial joint venture partners, its investment bankers selling its

securities to. the public, and its derivative: trading counter-parties—all the while, constantly issuing
cheerleading analysts’ reports about Enron, stressing the skill and integriry of its management, the quality
of its batance sheet and reported earnings and its future prospects for strong profit growth.”). '

39 See Lerach, supra note 38, at 115 (“Instead of playing their aaditional role as underwriters—gatekeepers
to protect the public—prestigious banking firms, including J.R. Morgan Chase, CitiGroup, CS First Bos-
ton, Merrill Lynch, CIBC, Deutsche Bank, and Barclays Bank became business partners with Enron,
intertwining themselves in every aspect of Enron's business.”}. - -
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analysis practice, bur this separation appears not to have been strictly maintained.

- Obviously, a firm has'a large incentive to issue generous equities ratings, which gener-
‘ate demand for a stock, drive up its price, and please the company’s officers, many of

whom own the stock or stock options, and who in turn direct the flow of investment-

banking business to the firms that issue the “buy” ratings in the first place.
g : y p

LESSON ONE: THE FRAUD WAS NOT COMPLEX

Anyone who has investigated securities frauds upon the public will report that these
frauds and attempts at fraud are, at root, not thar complex. They play upon two funda- |
mental tendencies that lie a the core of many people’s behavior: greed and laziness.?!
Dangling the promise of vast returns on a passive investment, based upon a supposed
new dévelopmcmﬂ or inside information, appears to be a hure that vast numbers of
otherwise intelligent people cannot resist. _ : _

Neither greed nor laziness is that dangerous in isolation. But together, when in-
dulged in by large' numbers of people, .they lead to stock market, and other market,

- bubbles.*? Enron is not the only example, of course. Consider the New Era bankruptey

iin Philadelphia. There, the debtor had convinced over 180 charities and institutions of
higher education and 150 individual donors that, if they deposited funds in the debror’s
accounts, those funds would be matched—i.e. provided with 2 100% return—by anony-

‘mous.donors.# Eventually, as with all such things, the scheme .C(_)Hapsedfis

" 4 For éxample, see 7. (" Top officials of several Wall Street banks . . . secretly invested with Enrors
corrupt (now indicted) CEO in the seciet partnerships Fastow ran, which did billions of dollars of deals
with Enron, enabling these partnesships to loot Enron. Thesé bank executives secretly took equity posi-
tons in those parterships which self-dealt in Enron’s assets. These partnerships produced fantastic re-
wurns for these investors. . . . The lowest recurn on a deal was 150%. The highest was 2,500%.7).

*! Some label these traits “Tempration.” Douglas G. Baird & Robert K. Rasmusscn, Four (or Five) Lasy
Lessons from Enron, 55 VAND. L.REV. 1787 (2002) [hereinafier Easy Lessonsl; reprinted in this book at
371-92. (In other contexts, T have also termed them laziness and self-interest, which could also be called
utility maximization, the desire for as much good from as litdle effort as possible.}.

% See, e.g-, ROBERT ZUCCARD, DOW 30,000 BY 2008: WHY I1°5 DIFFERENT THIS TIME (Palisade
Literary Press 2001) {This bookS ritle is indicative of the “new development” scenario.).

B Sop Larry E. Ribstein, AMdarket os. Regularory Responses to Corporate Fraud: A Crivigue of the Sarbanes-
Oxley Act of 2002, 28. }. CORP. L. 1, 19 (2002) (“Indeed, almost 300 years ago the South Sea Bubble, the
high tech of its day, lured investors with, among other things, the hope of riches from the new world, only
1o collapse amid recriminations against directors and ‘stock-jobbers.”); see afso Frederick Lewis Allen, Only
Yesterday: an Informal History of the 19205 in America (1931), available arhup:/fxroads virginia.edu/ ~Hyper/
Allen/ch11.html (fast visited June 3, 2003) (describing the Florida Real Estate Bubble of the 1920s).

* See Evelyn Brody, The Limits of Charity Fiduciary Luw, 57 Mp. L. REv. 1400, 1491 (1998) (“Cre-
ated by John Bennett in 1989, the Foundation for New Era Philanthropy had been inviting sclected
charities to conuibute funds—bur only for a short period. At the end of six moaths, New Era would
return the ‘contribured” amount, plus matching amount of money from anonymous donors.”).

® Id at 1492-94.
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The old saying holds: If it sounds too good to- be true, it probably is. So when it
sounds too good, it is time for officers, directors, attorneys, accountants, analysts, and
investors to start asking tough questionsand start demanding answers that make sense.

As Douglas Baird has pointed out, “Enron was not a Ponzi scheme.”® Like Charles
Ponzi, however, Enron offered investors an irresistible combination: huge rerurns on
investments, coupled with the allure of a seemingly heretofore undiscovered business
opportunity.” Ponzi promised investors teturns of more than 50% in 90 days, returns
enabled by Ponzi’s discovery of “a lucrative arbitrage o pportunity in postal coupons.”
Due.to the fluctuating value of currencies after WWI, the value of postal coupons
varied from country to country, because the exchange rates for such coupons had been
set'in 1906 A coupon bought in a country with a depressed currency could be
redeemed. for greater value in a country whose currency was worth more.”® In truth,
Ponzi wasn’t investing in postal coupons at all but was rather paying off carlier inves-
tors with subsequent investors money.”' E

~ Although Enron did not literally use subsequent investors’ money to pay off carlier
investors, Enron and Charles Ponzi share some striking similarities, not the least of
which is that Enron’s business plan also presented a “lucrative arbitrage opportunity.”
Conservatives “point to insufficient market competition as the cause of the failure” of
Enron,”? but such a claim must bear a degree of irony, since Enron itself was a market,
or at least a “market-maker.”*® Indeed, Enron ‘claimed to be a firm that “excelled at
creating new markets”# and sought to become “a pure financial intermediary™ con-
sisting of a “proprietary midtket place in which Foron matched up energy producers,
carriers, and users,” and which “Enron was expanding . . . to cover anything which
could be traded—pulp, paper, metals, even broadband services.”>

4 See Easy Lessons, supra note 41, at 1809,
7 14 ar 1787-92. B
“ Id ar 1787.

49 Id

M Id

Nid .

e Lawrcr_ice A Cunnigha;m, Sharing Accounting’s Burden; Business Lawyers in Enron’s Dark Shadows, 57
BUs. Law. 1421 (2003) [hereinafter Cunningham]. :

3% See Easy Lessons, m}im note 41, at 1790
* Id ar 1789.

% Bratton, supra note 16, at 1287.

% Jd; see Report on Board-of Directors, supra note 6, at 6 ("It {Enron] had reccived widespread
recognition for its transition from an old-fine energy company with pipelines and power plants to a high-
tech global enterprise that traded encrgy coneracts like commuodities, launched into new industries like
broadband communications, and oversaw a muldbiflion dollar internarional investment portfolio. One of
Enron's key corporate achievements during the 1990s was creation of an online energy wading business
that bought and sold contracts to deliver energy products like natural gas, oil or electricity. Fnron treated
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- Market-makers like Enron enable “buyers and sellers to find each other at low cost,

 eliminating wasted resousces through a reduction in transaction costs. The entrepre-

neur who.creates such a market can capture as profit a fair portion of the benefit the
initial buyers and sellers'enjoy by finding each other.”” Unlike Ponzi, who never in-
vested in' the postal coupons-he was supposedly trading, Enron actually did make
markets.’® The problem with being in the business of making markets, however, is that
such a business is adverse to eompetition. Markets cannot be kept secret and can be
replicated by competitors atlitle cost.>® Thus, “profits are [quickly] competed away. "%

Making a small profit on.each trade was fundamentaly not in keeping with Enron’s
corporate culture, in which “the principals saw themselves in a tournament” where
“their job was not just to. make money, but to make the most money-—to be the super-
star firm.”®' " Winning the tournament meant “desttoying the next firmn and much of
industrial organization with i, and always delivering good numbers.”® To deliver thesc
good riumbers, Earon embarked upon 4 course that would lead to its becoming best

known “as a company that cooked its books.”®? As Lawrence A. Cunningham notes,

- At the core of the Enron debacle are accounting chicanery related ro off-
balance sheet financing and related party transactions plus colossal failures
of board oversight. In its penumbra are auditing conflicts of interest that
may be pervasive, incentivized board members posing as independent di-
rectors who could be more widespread than is known, law firms apparently

these contracts as marketable commedities comparable to securities.or commodities firrures, but was able
to develop and run the business outside existing controls on investment companies and commedity bro-
kers.”); see also Batson Report, supra note 6, at 16 (“Starting out as a company that had a concentration in
natural gas pipelines, it [Enron] becameé over time a company that depénded less on pipelines and trans-
portation and more on energy trading and investing in new technologies and businesses.™) (emphasis added).

¥ See Easy Lessons, suprz note 41, at'1790.
58 17 o

P Id.

6 77

8! Bratton, suprz note 16, ar 1286.

5 Id. at 1286-7.

3 See Easy Lessons, supra note 41, ar 1791; see also Powers Report, supra note 6, ar 4 (“This personal
enrichment of Enion employees, however, was metely one aspect of a deeper and more serious prob-
lem. . . . Many of the most significant trarisactions apparently were designed to accomplish favorable
financial statement results, not to achieve bona fide economic objectives or to transfer risk. . . . Other
transactions were implemented—improperly we are informed by our accounting advisors-—to offset losses.
They allowed Enron to conceal from the market very large losses resulting from Enror’s meschan invese-
ments by creating an appearance that those investments were hedged-—that is, that a third party was
obligated to pay Enron the amount of those losses—when in fact that third party was simply an entity in
which only Enron had a substantial Snancial stake,”).
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asiéép at the deal, and political donations and influence peddling that is .
almost certainly more common than polite politicians prefer to, pretend.**

Enron has provoked “controversial questions about the values and structures consti-
tuting and legitimating American corporate governance, market capitalism, and the
globalization of markets and trade.” William Lerach, the high-profile plaintiffs’ law-
yer, observed that, a “few years ago, few could have forescen the carnage that has re-
cently roiled our securities markets.”® However, it is not so much that few could have
foreseen Fnron’s collapse and the burst of the stock market bubble, but rather that few
wanted to foresee such problems. Like a stock market bubble or a Ponzi scheme, Enron
offered investors the opportunity to get rich quick with litde effort. Offer people an
opportunity for easy money, and you offer them a powerful incentive to believe: Greed.
Coupled with laziness (here, in the guise of a fundamental disinclination to raise ques-
tions), this combination led investors’ belief in the implausible.”” Fraud is easy when
people want to believe. It is time to reaffirm the daty of skepticism of all the watchdogs
and gatekeepers that failed to watch dnd bark,¢® ' including the investors themseives :

LESSON TWO: AVOID A CUI_T OF PERSONALITY

Leaders of legendary reputations Who have actively participated in the creation of
their image rarely produce long-term benefits to a.company or other organ1z_at10n.69

% Cunnigham, swpra note 52; at 1426; see alse Batson Report, supra note 6, at 11 (“In the months
immediately following Enron’s disclosures, aﬂf:gatlons surfaced of securities fraud, accounting irregulari-
ties, energy market price manipulation, money faundering, breach of ﬁduaa.ry duties, misleading finan-

cial information; ERISA violations, insider trading, excessive compensation and wrong domg by certain
of Enron’s bankers.”).

% Faith Stevelman Kahn, Bombing Markets, Su&vemng the Rule of Law: Enron, Financial Fraud, and
September.11, 2001, 76 TUL. L. REV. 1579, 1634 (2002). There are, perbaps, good reasons for these
questions. See Report on Board of Directors, suprz note 6, at 11 (“Steady revelations since October 2001
have raised questions about numerous aspects of the company’s operations, frotn its extensive undisclosed
off-the-books dealings, often with companies run by Enron personnel, to an April 2002 SEC filing an-
nouncing that the company’s financial statements were unreliable and the book value of its assets would
have to be written-down as much as $24 billion, to its apparent intention to manipulate the California
energy market, to tax strategies which apparently included Enron’s ordering its tax department to produce
billions of dollars in company earnings through the use of complex tax shelters.™). '

6 ¥ erach, supra note 38, at 70.

67 See Report on Board of Diréctors, supra note 6, at 12 (“During their Subeommittee interviews, the
Enron Directors seemed to indicate that they were as surprised as anyone by the company’s collapse. Bur
a chart produced at the Subcommittee hearing marks more than a dozen incidents over three years that
should have raised Board concerns about the activities of the company.”).

6 Harold S. Peckron, Watchdogs that Fazled to Bar,{: Standards qf Tax RemewAﬁ‘er Enron, 5 FLA. TAX
7 REV 853 {2002).

6 For a post-modern view, sce Jeanne L. Schroedcr, The Four Discourses of Law: A Lacanian Analysis of
Legal Practice and Scholarship 79 TEX. L. REV. 15, 29 (2000) (*The master signifier is the one signifier
that gives meaning 1o the shifting chain of signiﬁcrsl, - . . In order to serve this function, the master
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One is tempted to look at Mao, Stalin, Marcus Bratus, Kim Jong Il, and other govern-
mental figures whose organizations became too wrapped up in the leader and his self-
reflected glory to focus on long-term success and benefit to the stakeholder.”® Bur one
need not go beyond recent business headlines.” Think of Jack Welch, Bill Gates, Martha

- Stewart. :

- GE finally ousted Welch in 2001 after disclostires relating to.aggressive and ques-
tionable earnings management.” That ouster possibly freed the company from Welch’s

focus on GE Capiral’s growth at the expense of other units.

Microsoft’s antitrust case could probably have been resolved faster, with smaller
overall legal bills, and with better image management had Bill Gates not been as per-
sonally involved in the case and had he been more prepared to be a sympathetic or
appealing witness.”? : I ,

And-Martha Stewart, a former stockbroker, was brought down as a tippee in an
insider trading scam that threatens the goodwill she built up in her company, in spite
of her widely reported tendency to have a personal style 180 degrees opposed to the
happy, industrious homemaker to whom she was supposed to appeal.”* These leaders’

signifier itself must be totally devoid of meaning, . . . The master signifier itself is the signifier without any
signified that can serve as the starting point of the chain. . . . Consequently, within the context of the
chain, it has no.separate meaning of its own, but is defined by the entire chain of signifiers- to which it
relates. . . . The dassic example of master signifiers [is] politdcal masters who rule through a cule of
personality. .. ."). ) ) . ' '

™ For example, see Andrew Robests, Lenint Legacy of Shame, Daily Mail 8 (1994) (“Political heroes
have been deified before, but Lenin was accorded a repuration for infallibility that had not existed since
the Rofhan Empire. It led directly to the culc of personalities which later surrounded Stalin, Hitler, Mao
Tse-rung and still exists with Kim I}-Sung in North Korea today [now deceased and replaced by his son

. Kim Jong Il]. Camps designed especially for the liquidation of political enemies were pioneered by Lenin

long before Stalin came to power. They were later to destroy millions of Russian lives in degradation,

" slavery, torture, and were copied by Hitler and Mao.”).

©T See Gary Strauss, Tjeo Events Pur Sposlight on Director’s Role, USA TODAY Sept: 16, 2002, at B3,
available ar hoep:tfwewusatoday.com/money/industries/ manufacturing/2002-09-1 5-tyco-direct_x htm
«(last visited June 3, 2003). : o '

" See Ameet Sachdev, Standal and Upheaval: Conporate Armericas Image Suffers from Probes, Charges,
and Andersen’s Convictions, CHL TRIB., Dec. 31, 2002, at B1, availsble a 2002 WL 104502193 (“Who
would have guessed that a business icon such as Jack Welch, the former CEQ of General Electric Co.,
would come under scrutiny for his retirement perks? A dalliance with the then-editor of the Hazrvard
Business Review caused his wife to file for divorce, which led to the revelations of GE picking up the
expenses at his Manhattan apartment, including food, wine, cook, and waitstaff. In addition, GE allowed

- Welch to use the company's Boeing 737 jets and provided tickers to sporting and entertainment events.

After the publicity, Welch agreed to pay GE nearly $2.5 million each year for the perks.”).

7> For example, see Michael . Martinez, T34/ and Error? Did “Astitude’ or Faith’ Cause Microsoffs
Downfall? Associated Press, a htip:f/abcnews.go.com/sections/tech/ DailyNews/microsoft000612.hrml
{last visited June 3, 2003). : o ) :

" See Ameet Sachdev, Scandal and Upbeaval: Corporate Americas fmg'z Suﬁi’}:r from: Probes, Charges, and
Andersen’s Convictions, CHL. TRIB., Dec. 31, 2002, ac B1 (“Even the doyenne of domesticity; Martha Srewart,
wound up gracing magazine covers—not for her cooking but because of insider trading allegations.”).
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behaviors were not focused on their company’s long-term success, but rather on their
own images, agendas, and shori-term gains. As one columnist has said, avoid the iconic
CEO—or at least the iconic CEQ/Chairman of the Board who.dominates the officers
and directors: “Seck the anonymous plodder.””

Charisma and leadership are important in upper management, but these qualities
must be balanced with strong: self- and company-assessment skills. Senior manage-
ment needs to make sure that it does not unquestioningly believe its own press. Hubris
is not a character flaw reserved only for Greek tragedies or Shakespearean histories.
The danger of a cult of personality is not isolated in the cult of an individual leader.

The cult of personality can be a cult of corporate personality, creating a damaged
corporate culture. Enron was the Elvis of energy corporations and was to become “far
and away the most vigorous agent of change in its industry.”™® The company was
formed in 1985 from the merger of a natural gas and a-pipeline company. However,
the merger that had created Enron saddled the corporation with debt; and deregula-
tion had taken away Enron’s exclusive rights to its pipelines. 77 Kenneth Lay, Enron’s
CEQ, needed a “new and innovative business strategy to generate profits and cash
flow.”"® The strategy was engineered by Jeffrey Skilling, whose “revolutionary solution
to Enron’s credit, cash and profit woes” was to reconceive the company as a virtual
corporation, or a “gas bank” (in which Enron would buy gas from a network of suppli-
ers and sell it to a network of consumers, contractually guaranteeing both the supply
and the price, charging fees for the transactions, and assuming the associated risks).”
Through Skilling’s innovation, Enron “created both a new product and a new para-
digm in the industry—the energy derivative.”*

75 Marianne Jennings, Remembering the Bmmeﬁ in Bn::me::s Et/nc:, WASH. POST Aug. 25 2002, at
BO7, available ar 2002 WL 25998598,

78 Scort Shicrman, Enmn Uncovermg tbe Uncovered Story, COLUM JOURNALISM REv. 2228 March/
Aprdl 2002.

77 William C. Thomas, The Rise and Ezll of Enron, J. ACCT. Aprl] 2002, at 41 (2002), avzilable ar
hopi/ Fwww.aicpa.org/pubs/jofalapr2002/thomas.hem (last visited fune 3, 2003).

B

7 Yhomas, supra note 77; see Barson Report, supra note 6, at 16 (“By the mid-1990s, Enror’s business
and business model changed dramatically. . . . In its 2000 Annual Report, Enron described its four
business segments: Wholesale Services, Energy Services, Broadband Services, and Transportation Ser-
vices. . . . Wholesale Services created trading markets in gas, oil, eleatricity 2nd other energy products and
provided price risk management and other related services.™); see also Report on Board of Directors, supra
note 6, at & (It [Enron] had received widespread recognition for its transition from an old-line energy
company with pipelines and power plam;, 1o a high-tech global enterprise that waded energy contracrs
like commeodirties, Jaunched Into new indusiries like broadband communicatons, and oversaw a mulri-
billion dollar international investment portfolio.”).

8 Thoinas, supra note 77, at 2.
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Skilling transformed not only Enron’s business plan, busalso its employees, through
the active recruitment of the “best and brightest traders,” and through the awarding of
“merit based bonuses that had no cap, permitting traders to “eat what they killed.”8!
Skilling also institited the creatively named “rank and yank” employee evaluation sys-
tem, which “became known as the harshest employee ranking system in the country,”

- where employees who failed to produce large profits were fired. 2 Under “rank and

- yank,” “fierce internal competition prevailed and immediate gratification was prized
beyond long-term potential.”™® Just as Skilling transformed Enron’s internal culture,
so did one of Skilling’s earliest hires transform Enron’s finances. Andrew Fastow, Enrons
CFO, oversaw the corporation’s “financing by ever mote complicated means.”®

Lay, Skilling, and Fastow were not anonymous plodders; rather, they took actions
and made innovations that transformed a staid energy company into a “new economy”
tock star. For. this transformation; they and the corporation were lionized. Insiders in

the industry voted Enron Forsune’s “Most Innovative Company” for six years run-

ning.% Business Week named Lay oue of the “25 Top Managers” of 2000, while Wors's
survey of the “50 Best CEOs” included Lay and Skilling, with Skilling ranked sec-
ond.® As Scott Sherman states, “The print media coverage of Enron’s top executives
was pure hagiography.” o _ '

Enron and its execuitives do illustrate the perils of conspicuous innovation and hype.
“Skilling’s relentless pust for creativity and competitiveness . . . fostered a growth-at-

81 J4; see Report on Board of Direcrors, supra note 6, at 52 (*One Board member said during his
interview that Enron’s philosophy was to provide ‘extraordinary rewards for extraordinary achievement’s
others claimed that the company was forced to provide lavish compensation to attract the best and brighe-
est employees.”).

82 Thomas, supra note- 77, at 42.

83 §ZA

) 8‘.‘ Thomas, supra note 77. And enriching himself in the process. See Powers Report, supra note 6, at
166-67 (“Fastow, as CFO, knew what assets Enrons business units wanted to sell, how badly, and how
soon they wanted to scll them, and whether they had alternative buyers. He was in a'position to exerr great
pressute and influence, directly or indirectly, on Enron personnel who were negonating with LJM. We
have been told of instances in which he used that pressure 1o try to obtain betrer terms for LJM, and where

_ people reporting to him instructed business units that LJM would be the buyer of the assets they wished
to scll. . .. This situation led one Fastow subordinate, then-Treasurer Jeff McMahon, to complain to
Skilling in March 2000. . . . Skilling has said he recalls the conversation focusing only on McMahon's
compensation. Even if that is true, iestill may have suggested that Fastow’s conflict was placing pressure on
an Enron employee.”). -

85 Sherman, suprz note.76, ar 24.
8 Id ar 25.

¥ Id; WEBSTER'S THIRD NEW INT’L DICTIONARY 1019 (1986} (defines “hagiography” as “1 a:
biography of saints: sainc’s lives”}. A bit ironic, since the Powers Report coneluded that, when it came o
Enron's management, “no one'was minding the store.” See Powers Report, suprz note 6, at 166.
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any-cost culture, drowning out voices of caution and. overndmg all checks 4nd bal-
ances.”®* Although not as glamorous, the tortoise can win over the hare, and corpora-
tions should seck, if not anonymous plodders, then rigorous, methodical individuals
to balance charismatic, hard-charging leadership, and should maintain an internal cul-
ture that is consistent with notions of responsible stewardship, appfopriate disclosure,
and maximization of long-term shareholder value.*” Of all the fabled corporate leaders
of the last decade, perhaps the dlosest to this model is Berkshire Hathaway's Warren
Buffett. Berkshire Hathaway, a holding compaiy, is- thmly staffed. Buffert focuses on
value investing, using quantitative analysis, seeking to acquire companies thatare worth
more than their market capitalization and that are leaders in currently out-of-favor
market segments. Instead of ousting prior management after an acquisition, Buffert
largely leaves that management in place, not insisting that they run. the business differ-
ently from the way they did before the acquisition.” Although widely heralded and
recognized, Buffett is a picture of solid Midwestern business values and quantitative
methods, and the successes that those values and metheds can bring——not.a charis-
matic, grandstanding leader thar seeks the limelight.

LESSON THREE: ARTIFICIAL ENTITIES ARE ABOUT STEWARDSHIP

CEQs, CFOs, officers, and those attorneys and accountants who advise the com-
pany, remember: It is 70 your money! The modern corporation—or limited liability
company, partnership, business trust, or other juristic entity formed to conduct busi-
ness—is an incredible tool for collecting and deploying the capital of a diverse group

"8 Tom Fowlet, The Pride and the Fall of Enron, HOUS. CHRON. Oct. 20, 2002, at AY, zvaileble at
hitp:/fwrwrw.chron.com/cs/CDA/printstory hes/special/enron/ 1624822 (last visited June 3, 2003);-see Pow-
ers Report, supra note 6, at 27-28 (“The tragic consequences of the related party transactions and ac-
counting errors were the results at many levels and by many people: a flawed idea, self-enrichment by
employees, inadequately defined controls, poor implementation, inattentive oversight, simple {and noe-
so-simple) accounting nustakes, and overreaching in a culture that appears to have encouraged pushing
the limnits.”y,

89 See Batson Report, :z;cpm note 6, at 13 (“This Report concludes that: . . . certain transfers made to
Lay, certain other Enron employees and certain professionals can be avonded as constructively frandulent
transfers and preferential transférs.”); see also Report on Board of Directors, supra note 6, at 49-50 ("Enron
provided its executives with lavish compensation. On more than one occasion, it paid tens of millions of
dollars to a smglc executive as 2 bonus for work on a single deal. Stock options were distuibuted in large
numbers to executives. . .. Mr. Lay alone accumulated more than 6:5 million options on Enron stock. In
2000, Mr. Lay’s compensation exceeded $140-million, inchiding $123 million from exercising a portion
of his Enron stock options . . . One example of the Compensation Committee’s lavish compensatdon
* philosophy, combined with its faxlure to conduct adequate compensation oversight, mvolves its May 1999

decision to permit Mr. Lay to repay company loans with company stock. . ... In the one-year petiod from
. October 2006 to October 2001, Mr. Lay used the credit line to obtain over $77 million in cash from the
company and repaid the loans exclusively with Enron stock.”).

% See generally Roger Lowenstein, BUFFETT, THE MAKING OF AN AMERICAN CAPITALIST (1995).
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of owners,”t many of whom are not, and have no mtere,st in bcmg, involved in the day-

to-day operations of a business.” The corporation is run by its directors, who select
- officers, for the benefit of the sharcholders (or, when the corporation is operating in
the zone of msolvency, for the benefit of creditors.and shareholders). %3'The role of the
officers and directors is to protect and grow the business,” not to personally profit at

7! See William W. Bracton & Joseph A. McCahery, Protecting Investors in 2 Global Economy: Incomplete
Contracts Theories of the Firm and Comparative Corporate Governance, 2 THEORETICAL INQUIRIES L. 745,

- 750 (2001) (“Marker corporate governance systems are characterized by dispersed equity holding, a port-
folio orientation among equity holders, and a broad delegation to management of discretion to operate
the business. - . . Their shareholders can cheaply reduce their risks through diversification. Relative, to
shareholders in blockholder systems, they receive high rates of remurn. Marker systems deep trading mar-
Teets facilitate greater shareholder liquidity); see afso Ann E. Conaway, Reexamining the Fiduciary Paradigm
at Corporate Insolvency and Dissolution: Dt_’ﬁrzmg Directors Duties to Cred:tors, 20 DEL.JCorP.L. 1,113

© (1995) (“Generally, stockholders own and indirectly manage the corporation through equity securities of
commen stock.”); see, e.g., Margaret M. Blair and Lynn A. Stout, A4 Team Production Theory of Corporate
Law 85 VA, L. REV. 247, 248 (1999) (*Contemporary discussions of corporaté governance have come to
be dominated by the view that public corporations are Jittde more than bundles of asscts collectively

owned by sharcholders.”s; see also Phillip 1. Blumberg, The Corporase Entity in an Fra of Multinational

Corporations, 15 DEL. ]. CORP L. 283, 326 (1990) (“The traditonal concept of the corporation as a

separate juridical unit clashes violently with reality when applied, not merely o simple corporations with

sha:es owned by individual investors, but to corporations that are members of a corporate group. In such

cases, the corporation’ and the enterprise are no longer identical. The entcrpnse is no longer being con-

ducted solely by a single corporation but collectively by the covrdinated activities of numerous interre-
. lated corporations under common control.”}.

. * See Stephen M. Bainbridge, The Board of Direczors as Nexus qf Contracts, 88 10wa L. Rev. 1, 3
(2002) (“Sharcholders, who are said to “owi’ the firm, have virtually no power to control either ies day-to-
day operations or its long-term policies. Instead, the firm is controlled by its board of direcrors and
subordinate managets, whose equity stake is often small [in comparison to the company’s total marker
mpntal]”), see alse Susan Jacqueline Butler, Afodels of Modern Corporations: A Comparative Analysis of Ger-
man and U.S. Corporare Structures, 17 ARIZ. J. INT'L & COMPARATIVE L. 555, 589 (2000) (“The power
to manage the corporation is generally vested in'the directors who delegae the day-to-day business to the
officers.”); see also Derck Murphy, Corporate Governance: The Conflict Between Money and Morality, 32
HK1] 233 234 (2002) (“The financial contributors—-the shareholders——rcly upon the skill, integrity

_and resourcefulness of those to whom they have dclcgatcd the task of running the business: the company’s

management and its Board of Directors.”).

% SeeIra M. Millstcin and Paul W. MacAvoy, The Active Board of Directors and Performance of the Large
Publicly Traded Corporation, 98 COLUM. L. REV. 1283 (1998); see alo BLACK'S LAW DICTIONARY 166
(7th ed. 1999) (“board of directoss: 1. The Govcmmg body of a corporation, elected by the shareholders
to establish corporate policy, appoint executive officers, and make major business and financial decisions.”);
Rev. Model Bus. Cotp. Act § 8.01; see 2o Margaret M. Blair and Lynn A. Stout, A Tzam Production Theory
of Corporate Law, 85 VA. L. REV. 247, 262 (1999) (“The owner is understood to delegate residual control
rights to.her agents {in the corporate context, the board of direcrors) who in turn are charged with manag-
ing the assets in the principal’s interest, perhaps through several more layers of delegacion.”).

94 See Gregory Scotr Crespi, Rr:rbmkm Corporate Fiduciary Duties: The Inefficiency of the Sharebolder
cgory P g Lorp Ty 4
Primacy Norm, 55 SMU L. Rev. 141 (2002) (summarizing “the conventional understanding among mod-

ern courts and commentators” as: fiduciary duties of corporate officers and directors “run exclusively to
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the eﬁipcnse of the stakeholders.? Like Caesar’s wife, they should strive to be beyond

reproach.’®

The use of stock option incentive programs and the-mid-1980s to 19905’ shift away
from paying dividends and to retaining earnings at the corporate level appear to have

“increased the temptation to lose sight of this principle of stewardship.”’ With more

resources on hand and an immediate, personal reward for creating short-term market
gains in the stock’s secondary market, positive reinforcement for behavior that falls

short of the fiduciary standards applicable to officers and directors may have clouded

the corporations’ common shareholders, and that other financial claimants of the corporation, such as its
bondholders and prefersed shareholders, are generally enticled only 10 enforcement of their express con-
tractual tights, When corporate directors and officers . . . make decisions within the remaining zone of
discretion . . . they are regarded as subject to  fiduciary duty to maximize shareholder wealth.”); see also
Francis v United Jerscy Bank, 432 A.2d 814, 824 (1981} ("In general, the relationship of a corporate
director to the corporarion and its stockholders is that of a fiduciary. Shareholders have a right to expect
that directors will exercise reasonable supervision and control over the policies and practices of a corpora-
tion.”); Rest. 2d. Agency § 387 (“Unless otherwise agreed, an agent is subject to a duty to his principle to
act solely for the benefit of the principal in all matters connected with his agency.”). -

93 See infra notes 105-135 and accompanying text for a detailed discussion of the fidudiary duties of
directors and officers; see also Butler, supra note 92, at 590 (*[T]he dury of loyalty generally requires
managers to maximize investors wealth rather than their own and creates a duty of fair dealing in self-
interested rransactions. When a conflict arises, icis the management’s obligation not to enrich themselves
at the corporation’s expense.”);- Murphy, supra note 92, at 233 (“It is trite law that directors stand in a

fiduciary relationship with their company. They have duties to act in good faith in the interests of the

company; they must exercise powers for a proper purpose; and they must avoid conflicts of interest. They
tmust not improperly use information obtained through their posidon to gain an advantage for themselves
or someone else or cause detriment to the corporation.”); see Willlam Meade Fletcher, 3 FLETCHER
CYCLOPEDIA OF PRIVATE CORP. § 837.50 (2002) (“This fiduciary duty runs to sharchelders and the
corporation, and mot to fgﬂaw.dﬂiccrs or directors except to the extent they are shareholders.”).

98 O, alternatively, {Bey should Behav; like Platonic Guardiais, 5&% Stephen M. Bainbridge, The Board -
of Directors as Nesus of Consraces; 88 TOWA T REV. 1,33 (2002}

%7 For an argument from the 1990s arguing for the increased use of stock options, see Charles M.
Elson, The Duty of Care, Compensation, and Stock Ownership, 63 U. Cin. L. Rev. 649, 691 (1995) (“The
outside directors must not remain mere observers of the corporate pecuniary interests, but must become
active equity-participants. I a director’s personal capital is potentially affecred by inept or corrupt manage-
ment; that director is much less likely to acquicsce passively to such a_'gfoup.”). For the opposite view, see

Jeffrey N. Gordon, What Enron Means for the Management and Control of the Modern Business: Some Initial

* Reflecrions, 69 U. CHI L. REV. 1233, 1235 (2002) (arguing that Enron "undermines the corporate gover-

nance mechanism, the monitoring board, that hias been offered as a substitute for nnfettered shareholder
access to the market for corporate control. In particular, the board’s capacity to protect the integrity of
finandial disclosure has not kept pace with the increasing reliance on stock price performance in measur-
ing and rewarding managerial performance.”); see alse Lerach, supra note 38, at 80 (“This explosion of
new ‘high growth’ public companies, plus an exccutive-compensation system based on meeting predeter-
mined earnings and stock-price appreciation targets, with stock options to be exercised and sold quartesly,
created very powerful incentives to falsify results.”). : ‘
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the view of the stewardship model.”® Stewardship remains the law, however; as well as
the fundamental bedrock principle that makes modern corporate capitalism possible.?®
If the public loses its faith that the corporate stewards are acting primarily in the’
company’s and shareholders’ best interests, investment faltérs, the stock market plunges,
and it becomes difficult to restart the countiy’s stalled cconomic engine that, in good .
times, is fueled by-healthy demand from both businesses and consumers.'®® _
Enrosi demonstrates the consequences of lost faith; Trust was essential to the success
of Enron’s business, and once “there was doubt about the company’s ability to perform
as a counterpart” to transactions involving “trading in sophisticated energy and other
derivatives,” both Enron “and the cash flow and profits it generated, rapidly evapo-
rated.”’® Enron relied on “dubious, and at times outrightly fraudulent, accounting

% See Gordon, supra note 97, at 1242 (“Recrivitment of directors who are qualified to be board
members of a large public company may require substantial compensation, especially for directors on
time-consuming high-profile committees such as the audit commiceee. Yer high levels of comi:cnsation
may compromise director independence, since a direcror’s sharp questioning of senior management may
lead to subtle pressures against his/her renomination. Moreover, stock-based director compensation may
enhance the board’s vigor as a shareholder agent but also increase its ambivalence about uncovering em-
barrassing facts that will seduce the share price.”); see alie Who Dropped the Ball, FRONTLINE: BIGGER
THAN ENRON, avaslable at htep:/ fwww.pbs.org/wgbh/pages/frontline/shows/regulation /warchdogs/ (last
visited June 3, 2603) (“In recent years, exccutives' compensation packages have included large grants of
stock options . . . making them even more sensitive to the short-term performance of the company’s
stock. .. . Although the company’s boatd of directors is supposed to represent the interests of the share-
holders, some charge thar in recent years they either have been asleep at the wheel or have been seduced
by company management. Critics charge thar sitting on a corporate board has turned into a lucrative
venture with direcrors receiving consulting fees, sales contraces, donarions to their favorite, eharities, and
other assorted side deals that have the potential to compromise their objectivity and make them beholden
to management, rather than the other way around.”). '

% See T. Jackson Lyons, 3 MS PRAC. ENCYCLOPEDIA MS LAW § 22:168 (2003) (“The fiduciary
duties of officers and directors have affirmative bblligatihns. Silence, or concealment, when one ought o
speak because of the duty of utmost loyalty and good faith is actionable and the fiduciary may be held
liable for any personal benefit or harm to the corporation.™.

e ¢ Kahn, supra note 65, at 1585-87 (“By the spring and summer of 2002, concern about the
implications of Enron’s sudden collapse had escalated into profound, nearly pervasive anxiety about the
veracity of corporate reporting and the integrity of corporate governance systems suppordng it. . . . Com-
mentators coined the terms Enronitis,” and ‘the Cockroach theory” to make light of the very serious fact

. that confidence in the accounting, auditing, disclosure, investment banking, credit ratio, and manzperial
oversight systems supporting the integrity of the capital markets had been grossly undermined by Enron’s
failure and the conduct of many of its principals and outside counsclors. In the following months, both
the capital markets and the general economy tectered at the.edge of crisis. . . ."). ‘

198 I, at 1589; see Powers Report, supra note 6, at 3 (“The LJM1-Chewco-related restatement, like the
carlier charge against earnings and reduction of shareholders” equity, was very large. It reduced Enron’s
reporied net income by $28 million in.1997 (of $105 million total), by $133 million in 1998 {(of $703
million rotal), by $248 million in 1999 (of $893 million total), and by $99 milkion in 2000 (of $979
million total). The restatement reduced seported sharcholders” equity by $258 million in 1997, by $391
* million in 1998, by $710 million in 1999, and by $754 million in 2000. It increased reported debt by
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and disclosure practices, including the immediate recognition of profits on long-term
sales contracts of speculative, future value.” 102 These faulty systems of “accounting,
audmng, and disclosure breached its [Enron’s] investors’ and employees’ rightful ex-
pectations of financial transparency.”"® ‘

Enron was. seriously destabilized by disclosures of self-dealing transactions involv-
ing a raft of side deals connected to “two limited partnerships of which Enron’s CFO,
Andrew Fastow, was the. manager of the general paj:mer.””“i Not only did these deals
put $30 million dollars into Fastow’s pocket, they-also resulted in “an overstatement of
Enron’s earnings over four years of at least $591 million.”% The company “used its
own high-flying common stock to surmount the sticking point” whenever “economics
had gotten in the way of a result it wanted.” * While employees and investors bore the

$71 million in 1997, by $361 million in 1998, by 685 million in 1999, and by $628 million in 2000.
Enron also revealed, for the first time, that it had learned that Fastow received more than $30 million
from LJM1 and LJM2. These announcements destroyed market confidence and investor trust in Enron.
Less than one month later, ‘Emjon filéd for bankruprcy.”).

192 K ahn, supra note 63, at 1589; see Batson chért, supra note 6, at 15 (“The Examiner has concluded
that, through pervasive use of structured finance techniques involving SPEs and aggressive accounting
practices, Enron so engineered its reported financial position and results of operations that its financial
statements bore little resemblance to its actual finandial condition or performance.”).

1% Kahn, supra note 65, at 1591; see Batson Report, supra note G, at 53, 54, 55 (“As discussed in
detail . . . despite Enron’s extraordinary efforts to comply with the GAAP rules, in many cases the Exam-
iner has been unable w find a sufficdent basis under even: the rules-based GAAP standards o supporr
Enron’s reported financial accounting.. . . the Examiner has concluded that Enron’s reporting of many of
the SPE transactions did not comply with applicable GAAP rules in the first instance. This failure resulted
in Enron’s financial statements during the periods it engaged in these wransactions not fairly presenting in
all material respects its financial position, results of operations and cash flows in accordance with GAAD. .
The Examiner concludes that, quite apart from questions of whether its accounting for pardcular SPE
transactions was proper, Enron failed in several key respects to provide adequate disclosure 1o the market-
place for facts and circumstances that were critical toan understanding of its financial condition, operat-
ing results and cash flows.”).

1% Bratton, supra note 16, at 1305; see Powers Report, suprz note 6, at 89 (“In 1999, with Board
approval, Enron entered fnto business relationships with two partnerships in which Fastow was the man-
ager and an investor. The transactions between Enron and the LJM partnerships resulted in Enron in-
creasing its reported financial results by more than 2 billion dollars, and enriching Fastow and his co-investors
by tens of millions of dolltars at Enron's expense.”)..

195 Bratton, supra note 16, at 1305

6 Bratton, suprz note 16, at 1320; see Batson Report, supme note 6 at 21-22 ("An Enron manager
who actively participated in the design and implementation of many of Fnrors strucrured finance trans-
actions confirmed how well he appreciated the importance of financial enginecring in a self evaluation -
memorandum prepared sometime after the close of the 2000 fiscal year. He began the memorandum by
pointing out his own contribution to Enron's funds flow and its balance sheer from 1995 through 2000:
‘... While the funds flow metric allows Enron to maintain its current debt raring assuming a cerain
balance sheer capital structure; of equal importance is the maintenance of that capital structure and main-
taining debr ratios which have been generally in the 409 range overt the past five years. To maintain our
credit rating, if Enron were to finance itself primarily or solely through simpler, on-balance-sheet reported
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brunt of the collapse of Enron stock in 2001, many. of Enron’s “senior-level insiders
had already banked huge financial windfalls.”"* Enron’s Chairman and CEQ, Ken-
neth Lay, sold off millions of dollars of Enron stock in 2001 without disclosing the
sales.’”® Had he done so, the sales might have “aroused greater scrutiny and concern
about what was occurring ar Enron. . . . Greater transparency might also have led to
management, operational and reporting reforms that might have resolved the prob-
lems at Enron before they proved terminal.”'* Instead, as Lay was liquidating his own
- stock, throughour the late summer and early fall of 2001, he “reassured Enron-employ-
ees about the positive financial prospects of the firm and even suggested that-they
would benefit from purchasing more Enroni 'stock.”'1%

Such actions undermine confidénce in both corporitions and markets, sinice strong,
markets “depend on healthy investor psychology.”'"' When the “fraudsters and charla-
tans gain prominence, excesses rage and burned investors shy away from markers.”!!2
Efiron- was itself-a market, and what holds true for Enron holds true for the stock
market as well: “no one can believe anything asserted by a fitm' that covers up losses by
entering into sham derivative contracts with itself.” " Investors wont invest in a mar-

ket that looks “like the Bulgarian stock market,”'" and corporate officers like Kenneth

structures, 40% of each transaction would be funded by the issuance of new debt and 60% through
' retained earnings or new equity. . . . For 2000, I was tesponsible for the Global Finance team thar gener-
ated approximiarely $5.5 billion of overall off-balance sheet financing: : . . The value of avmdmg $6.1
. billion of equity dilution is difficult for me to quantify although, asa shareholder I know it’s reflected in
the valuation given the avoided dilution of earnings per share”).

' Kahn, supra note 63, at 1594; see Powers Report, supra note 6, at 3 (“Enron em ployees involved in
the partnerships were ensiched, in the aggregate, by tens of millions of dollars they should never have
received.”).

1% Kahn, supra note 65, ar 1594.
199 Jd. at 1595.

Ub £ at 1594; for instance, see Barson Report, mﬁm note 6, at 6 (“In an earnings release on October
16, 2001, Kenneth Lay . . . while expressing confidence in Enror’s ‘strong earnings outlook,” announced,
among; other things, that Enron was taking a&er—tax—non—recurrmg charges’ of $1.01 billion in the third
quarter.”). Lay may be paying back some of his #ll-gotten gains, however. See Batson Report, supra note 6,
at 131 ("The Examiner’s preliminary conclusions are as follows: Enron has a cause of action under Section
548()(1)(B) of the Bankruptcy Code (ie., constructively frandulent conveyance) against Lay to recover
transfers in excess of $74 million made in the year prior to the Petition Date arising out of certain loans
fnade by Enron to Lay and which Lay repaid Enron with Enron stock at 2 time when Enron was presumed

* to be insolvent. .. . Enron has a cause of action under Section 547 of the Bankrupecy Code (i.e., prefer-
ence) against certain employees of the Debrors atising out of Enron's accelerated paymeats, torling $53
million, under two deferred compensation plans, made in a 30—day petiod (commencing on Ocrober 30,
2001), ar a time when Enfon was presumably mso]vcnt ).

Ut erach, supra note 38, at 120,
12 7l ar 122,
Y3 Bratron, supra note 16, at 1320,

114 e Y erach, supra note 38, ar 122,
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Lay and Andrew Fastow not only defraud investors, but fundamentally undermine
confidence in the market itself. :

LESSON FOUR: OFFICERS AND DIRECTORS MUST KNOW AND FULFILL
THEIR DUTIES OR FACE LIABILITY ' o

It is black-letter law that the directors and officers of a corporation have fiduciary
duties owed to the corporation’s stockholders.!”” This statement means that they ap-

© point management, determine management’s compensation, and review and approve

major investment and operational decisions made by management. In doing so, they

 must exercise due care and maintain loyalty to the corporation and its stockholders. If
- they fail in these obligations, they risk liability to the corporation, its shareholders, and

its creditors.!"®

An officer may owe a similar set of fiduciary duties to the corporation and its stock-
holders within the scope of his or her employment, as delegated by the board of direc-
tors.'7 Persons simultaneously serving as directors and officers will be held to the
standards applicable to directors, and the scope of their responsibilities as officers does
not limit the scope or breadth of their duties as directors.

A. The Duty of Care

The duty of care has two component parts: 2 decisioﬁ-making duty and an over-

- sight duty. The decision-making duty of care itself has two elements within its scope:

5 When the corporadon approaches the zone of insolvency, these fidudiary duties are enhanced and

 the class of beneficiaries expands beyond stockholders to include creditors. See Credit Lyonnais Bank

Nedertand, N.V. v. Pathe Communications Corp., 1991 WL 277613, 17 Del. J. Corp. L. 1099, 1991
Del. Ch. LEXIS 215 (Del. 1991). Upon bankrupecy they may even expand further to encompass all
“parties in interest,” a nebulous description indeed.

186 This liability may be non-dischargeable in a subsequent bankruptcy by the director or officer. See
Nahman v. Jacks (In re Jacks), 266 BR. 728 (B.A.P. 9% Cir. 2001) (applying California trust fund doc-
trine); Flegel v. Burt & Assocs., RC. {In re Kalimeyer), 242 B.R. 492 (B.A.P. 9% Cir. 1999). By character-
izing the trust fund doctrine as one that imposes an express trust, corporate creditors that succeed on 2
breach of fiduciary duty claim against a director may bring an adversary proceeding in the director’s
bankruptcy-case and have the debr declared non-dischargeable, i, derermined ro be a debe that will
surviye the bankruptey case and continue to be enforceable against the debtor-direcror. The non-
dischdigability of 2 breach of fiduciary duty claim must be timely and affirmatively sought by the creditor
through the bankruptcy adversary proceeding process or the claim will be time barred. See 11 US.C.
§ 523(c); see also FED. R. BANKR. P. 4004 & 4007 (statute of limitations and procedute for dischargability
actions); Katherine S. Kruis, Esq., The Time Limization for Objecting to Discharge of Debrs: A Trap for the
Unwary, 26 CAL. BANKR. J. 55 (2001). '

17 Dpr. CODE ANN. tit. 8, § 141{z) {“The business and affsirs of every corporation . . . shall be

. managed by or under the direction of a board of directors.”); ¢f: In re Ben Franklin, 225 B.R. 646, 652

£.10 (Bankr, N.D. TIL. 1998) (“No fiduciary duty governing management of a corporation’ affairs can be

.imposed on persons whe have no authority to manage those affairs.”).
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(I} the duty o be informed of all material information thar is reasonably available
before making a decision; and (2) the duty.to use reasonable care in making the deci-
sion itself.'"® Thie oversight duty requires that directors exercise. reasonable care in
overseeing and monitoring the performance of corporate officers and the corporation’s
business.

'B. Thé Duty of Loyalty

“The duty of loyalty is even easier to understand.than the duty of care. Directors are
to act in good faith in the best interest of the corporation and are not 10 engage in self-
dealing or usurp corporate opportunities. If a director desires to engage in.a self-deal-
ing transaction or to take advantage of a business opportunity that the corporation

would otherwise have the chance to puzsue, the director may do so if, after full disclo-

sure of all material facts: (1) the transaction is approved by a ma}onty of the disinter-
ested members of the board of directors, or (2) the transaction is ratified by a wholly
disinterested stockholder vate.!”” Absent one of those two conditions being satisfied,
the director will bear the burden, in a subsequent lawsuit, of demonstrating that the
transaction is objectively and intrinsically fair.'*?

C. The Business Jjudgment Rule

The business judgment rule is 2 doctrine creating a rebuttable presumption that a
board’s decision is one made on an informed basis, with a good-faith belicf that the
action was taken in the best interests of the corporation.'”! Absent evidence contra-
dicting some portion of this presumpdon, or a showing that one or more directors
with 2 conflicting interest participated in the decision-making, a reviewing court will
not substitute its own judgment for that of the board.'?

The principal area in which the business judgment rule’s protections may be lost
involves non-disinterested directoss. If a board is dominated or controlied by one or

more diréctors with an' undisclosed conflicting interest, the protection of the rule may

"8 Smith v. Van Gorkom, 488 A.2d 858, 872-74 (Del. 1985).
- 1% DEL. CODE ANN. dc. 8, §'144; CaL, Corp CODE § 310 (1990).

120 Mills Acquisition Co. v. MacMillan, Inc., 559 A.2d 1261, 1280 (Del. 1989). Delaware’s authori-
zation of an exculpatory provision to limit monctary. damages for a breach of the duty of care does not
apply to breaches of the duty of loyalty or improper self-dealing. DEL. CODE ANN. tit. 8, § 102(5)(7) (1),
(iv). By contrast, California’s enabling starute contains no such express limitation. See CAL. CORP CODE
§ 204(a)(10)(1990).

12} See CAL. CDRP CODE § 309(2) (1990); Briano v. Rubio, 46 Cal. App. 4th 1167, 54 Cal. Rpts. 2d
408 (1996); Polk v. Good, 507 A.2d 531, 536 {Del. Super. Cr. 1986); Brant v. Hicks, Muse & Co. {In re
Healtheo International, Inc.), 208 BR 288, 30207 (Bankr. D. Mass 1997).

I22 Id:
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not apply.'?? Additionally, if the board is predominantly composed of members with a
financial interest in the transaction, the business judgment rule may not apply. 1
‘The business judgment rule is a shield for directors facing claims of breach of the
decision-making duty of care. It does not apply to the duty of loyalty if a director
pursues a self-interested transaction without either disinterested director approval or
stockholder ratification, in cach case after full disclosure of all marerial facts. The

_business judgment rule does not apply at all to a claim for usurpation of corporate

opportunity. If the business judgment rule does not apply to an alleged breach of the
duty of loyalty, then the intrinsic or fundamental fairness standard applies, and the
non-disinterested: director bears the burden of proof that the transaction was both
substantively and procedurally fair."

Here’s the point: The business judgment rule is a rule for the courtroom; directors should
not rely upon it in the boardroom. Although it may apply and protect them if their
decisions are later challenged, prudent directors should assume that the rule will not
apply and should therefore- conduct themselves accordingly, i.e., they should, at all
times, exercise the duty of care of a reasonable person in:

{a} gathering information,
(b) assessing altérnatives and potential outcomes, and
(¢} making decisions,
{d) all in good faith, and
(e) either:
: (i) in a disinterested fashion, or
(ii) with full disclosure of all conflicts of interest, subject to approval by a
majority’ of disinterested directors or stockholder ratification.

H a lawsuir later arises, the protections of the business ;udgment rule should supple—

‘ment an otherwise strong decision-making record.

Finally, a director or officer should not take refuge by resigning from the board o
company upon lcammg of a difficult circumstance or wrongful action. One might

especially wish to avoid the example of Jeflery Skilling, who purportedly told Kenneth

12> See Cede 8¢ Co. v. Technicolor, Inc., 634 A.2d 345, 363, maodified, 636 A.2d 956 (Del. 1994).
#24 See AC Acquisition Co. v. Anderson, Clayton & Co. 5 19 A.2d 103, 111 (Del. Ch. 1986).

123 Cinerama, Inc. v. ‘Technicolor, Inc., 1991 WL 111134, at *8-12, (Del. Ch. 1991), 2ffd in parnt,
revd in part sub nom Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993), modified, 636 A.2d 956
(Del. 1994) (explaining business judgment rule as a rule that imposes the burden of proof on the plaintiff
and, as an alternative, the entire faimess standard of review as imposing the burden of proof on the
defendant direcior). The inquiry into substentive faimess focuses on the terms of the transaction and asks,
were these terms fair ro the cofgoration? The procedural fairness inquiry focuses on whether there was full
disclosure and appropriate approval by disinterested directors. To achieve bot substantive and procedural
fatrness, boards oftef employ a committee of disinterested directors to negotiate the transaction with the
interested director (or the entity representing his or her interest) and then approve the transaction by a
majority of the disinterested members of the entire board.
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Lay that he [Skilling] was resigning from Enron for personal reasons, which included
his desire to spend more time with his children, and his being. kept-up at night by
' Enron’s falling stock price.'*® As a director, although one is not irrevocably committed
for the ultimare long haul, one has taken on a duty of stewardship to supervise and
.manage 2 corporation. Suddenly resigning when the going gets rough is not an action
-consistent with this notion of stewardship. 127 Further, the protections of the business
judgment rule have been held to apply only to director action, not to director inaction,
at least under Delaware law.'® Doing nothing or resigning upon discovery of prob-
jems or wrongdoing will rarely be appropriate and should not relieve a director from
liability when the plane crashes after he or she bails out. :
The behavior of Enron’s executives will no doubt become enshrined in that most
telling of legends: the cautionary tale: Like Icarus, who flew oo close to the sun and
perished as a result, Enron’s executives will continue to be held up to the business and
legal community as examples of what not to do. The compleétion of the cautionary .
Enron legend will have to await the conclusion of lengthy, civil; criminal, regulatory,
and ba.nkruptcy proceedings. The Powers Report * r1ght1y faults Enron’s board for de-
fective ongoing monitoring of the LJM transactions,” > and Powers himself concluded
that “Enron’s board of directors breached the fiduciary duty of care it owed to the

-~ company’s shareholders.”?® By having a “material financial interest in the transactions

between Enron and the investment partnerships he created and managed,” Andrew
Fastow more than Jikely breached the duty of loyalty.””! Even managess who did not

126 See David Barboza, Enron’s Many Strands: the Former Cbzq‘" N.Y. TIMES, Aug. 22, 2002 at C1{“In
a summary of an interview with fawyers lase January, Mr. Lay said that Mr. Skilling cold him that he
wanted to spend more time with his three children. When he was pressed, the summary stared: “Skilling
said he was under a lot of pressure and felr that Enron’s stock price was dropping-and he could not do
anything about it. Skilling was taking Enron’s stock price personally and could notsléep at night.””)

127 §oe Xerox v Génmoora Cotp., 888 E2d 345 (5th Cir. 1989) (analogizing rcsignation on'the eve of
corporate transaction to a pilot bailing out of a commercial airplane after pointingitara mounrtain; itis an
insufficient defense rhat one is not at the controls at the moment of impacr).

128 Rabkin v. Philip A. Hunt Chem. Corp., 1987 WL 28436, at *3, LEXIS 522, *3 (Del. Ch. 1987) -
(The business judgment rule “has no role where directors have either abdicated their functions, or, absent
a conscious decision, failed to act.”).

129 Bratton, supra note 16, at 1332; see Powers Report, supra note 6, at 24 {“In sum, the Board did not
effectively meet its obligation with respect to the LJM transactions. ). ‘

B0 Cheryl L. Wade, Corporate Governance and the Minagerial Duty of Care, 76 ST. JOHN'S L. REV.
767, 780 (2002); see Powers Report, supra note 6, at 22 (“With respect ro the issues that are the subject of
this investigation, the Board of Directors failed, in our judgment, in its oversighe duties. This had serious
consequences for Enron, its employees, and its shareholders.”).

1t Wade, supra note 130, ar 781; see Powers Report, supra note 6, at 18 (“Fastow was ~E_nron’s Chief
Financial Officer and was involved on both sides of the related»party transactions. What he presented as
an arsangement intended to benefit Enron became, over time, a means of both enriching himself person-
ally and facilitating mampuiauon of Enton’s financial statements. Both of these objectives were inconsis-
tent with Fastow’s fiduciary duties to Enron and anything the Board authorized.”).
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benefic monetarily from Enron’s transactions with suspect partnerships may have
breached the duty of care. Jeffrey Skilling supposedly surrounded himself with “yes
men,” aid it “would be reasonable to argue that the ‘ycs men,’ if they were corporate

oﬁicers, breached the duty of care by invariably saying yes instead of adequately inves- .

tigating, monitoring and ensuring compliance with the law.”"** Enron’s former CEQ,
Kenneth Lay, may have breached the duty of care by being out of touch and unfamiliar
with many aspects of his own company.”®® The highly comperitive, win-at-all-costs
culture that Enron fostered “risked the kinds of managerial breaches and possibly crimi-
nal conduct that occurred.”* Enton’s leaders “averted their eyes from the manifest
implications of their own actions” and as they “stepped across the line o fraud, their
belief system trumped reality.”'*’

D. The More Orgamzatlona! Layers, the More Opportunity for Rot -

Max Weber's theory of bureaucracy involved the primacy of a social structure that
allocated resources according to a set of rules and qualifications, rather than according
to rank or status. Bureaucracy was to provide a fair and uniform set of gatekeepers.
The theoretical, ideal form of bureaucracy, however, has never materialized. Flawed

versions of the model have prevailed. These include the internal povernance strucrure

of a corporation and the regulation of that corporation and the information tha it
discloses to the public by the interaction of officers, directors, lawyers, accounrants,
and the Securities and Exchange Commission, among others.

In organizational strucrures like this, there is much to gain by maintaining as “flat”
a system as possible. Each layer of bureaucrats and gatekeepers inhibits clear and accu-

ol

132 Wade, supra note 130, at 781; see Powers Report, supra note 6, at 19 (“Individually and collectively,
Enrons management failed to carry out its substantive responsibility for ensuring that the transactions
were fai to Enron—which in many cases they were not—and its respon51b1hty for 1mplf:ment1ng asystem
of aversight and controls over the transactions with the LJM partnerships.”).

153 Wade, supra note 130, 781-82; see Powers chort, suprz note 6, at 19 {"For ;ﬂuch of the pexied in

" question, Lay was the Chief Executive Officer of Enron and, in effect, the captain of the ship. As CEO, he

had uhimate responsibility for taking reasonable steps to ensure that the officers reporting to hin performed
their oversight duties properly. He does not appear to have directed their artention, ot his own, to the
oversight of the LJM pan:nershlps_ Uhtimately, a large measure of the responsibility rests with the CEO. )

1% Wade, supra note 130, at 782.

135 Bratton, supra note 16, at 1332. For cxample, see Report on Board of Directors, supranote b, at 13

(“While the evidence indicates that, in some instances, Enron Board members were misinformed or
. misled, the Subcommittee investigation found that overall the Board received substantial information

about Enron’s plans and activities and explicitly authorized or allowed-many of the questionable Enron
strategics, policies and transactions now subject to criticism. Enron’s high-risk accounting practices, for

example, were pot hidden from the Board. The Board knew of them #nd took no action to prevent Enron.

from misusing them. . . . Enron’s extensive off-the-books activity was not only well known to the Board,

" but was made poss:blc by Board resolurions authorizing new unconsolidated entities, Enron preferred

shares, and Enron stock collateral that was featured in many of the off-the-books deals. ”)

sl e
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rate communication and the institutional transparency necessary to root out wrong-
doing. A series of Byzantine layers also provides the gatekeepers at each level with more
opportunity to indulge in self-dealing: An organization chart that must be printed in
“landscape” mode is desirable when one seeks to increase transparency and decrease
opportunities for wrongdoing and self-dealing. ,
The remedy for incompetent or self-dealing management is supposed to be the .
oversight of a competent and adequately informed board of directors, the major fea-
“tures of which are “independent directors, specialized commiteees (especially an audit
committee) consisting exclusively of independent directors to perform crucial moni-
toring functions, and clear charter of board authority.”" On the face of ir, Enron’s
* board of directors was a model board, consisting of fourteen members, only two of
whom were insiders. The prestigious and qualified directors included the former Chair-
person of the Commodity Futures Trading Commission and a former United King-
dom Secretary of State.'” Enron’s Audit Commitree had a state-of-the-art charter,
giving the committee the power to do everything, from oversee the company's report-
ing procedures and internal controls, to the power to hire and “retain other accoun-
tants, lawyers, or consultants.”'** Both the Board and the Audit Committee, however,
were “undermined by side payments of one kind or another.”® Furthermore, the use
~ of “political contributions to friends and allies of the directors, larger contributions to
institutions the directors were associated with, and'a lavish equity package for the-
directors either chloroformed or corrupted Enron’s Board.”"* The Board maintained

13 Gordon, supra note 97, at 1241; see Report on- Board of Directors, supra note 6, at 5 (“In the
United States, the Board of Directors sits at the apex of a company’s governing structure. A typical Board’s
duties include reviewing the company’s overall business strategy; selecting and compensating the com pany’s
senior executives; evaluating the company’s outside auditor; overseeing the company’s financial state-
ments; and monitoring overall company performance. Accordmg to the Business Roundiable, the Board’s
‘paramount dury’ is to safeguard the interests of the company’s shareholders.”).

137 Lerach, supra note 38, at 106; see Repore on Board of Directors, supnz note 6, at 8 (“The Subcom-
mittee interviews found the Directors to have a wealth of sophisticated business and investment experi-
ence and considerable expertise in accounting, derivatives, and structured finance.”).

138 Gordon, supra note 97, at 1241.
139 1d ac 1242,

140 Léracb, supra note 38, at 106; see Report on Board of Directors, supra note 6, 51--52 (“At the May
7 hearing, the expert witnesses testified that the independenee and objectivity of the Enron Board had
been weakened by financial ties between Enron and cerrain Directors. . . ‘A number of corporare gover-
nance éxperts contacted by the Subcommittee staff idencified these financial ties as contributing vo the
Enron Board’s lack of independence and reluctance to challenge Enron management. . . . Robert H.
Campbell . . . testified that ‘consuldng arrangements with directors are absolutely incorrect, absolurely
wrong’ because directors are already paid a substantial fee 1o be available to management and provide their
perspective on company issues. The three experts at the May 7 hearing also criticized the compensation
. paid to the Board members, noting that $350,000 per year was significantly above the norm and that
much of the compensation was in the form of stock options, which enabled the Board members to benefit
from stock gains, without risking investment loss.”).
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that things were going well; so well, in fact, that the proposal to “suspend the corporate
ethics code to permit conflicted transactions by a senior executive, an extraordinary
»141

If a corporate bureaucracy is meant to funcrion as a system of gatekeepers and
checks ensuring honesty and preventing fraud, then the malfunction of that system is
illustrated not only by the failure of Enron’s board, bur also by the failure of Enron's
professional gatekeepers: the accountants, lawyers, and bankers who serviced the en-
ergy tracking rgiant.léz Enron’s accounting firm, Author Andersen, was a disaster; for
awash “in 27 million in. consulting fees on top of 25 million in audit fees at¢ Enron,
Andersen, as “business consultant,” helped structure the very transactions that [it was]
to later audit.”™ Enron’s. lawyers “held themselves out as having special expertise to
help put together the kinds of complex strucrured financial transactions that created

“million [sic] and millions of dollars of false profits for Enron.”** Worst of all, how-

ever, were the banks. Some of the nation’s most prestigious financial institutions “made
at least six billion dollars in concealed loans to Enron,”*? enabling the corporation to

H! Gordon, supra note 97, at 1242; see Report on Board of Direcrors, supranote 6, at 24 (“The Enron
Board’s decision to waive the company’s code of conduct and allow its Chief Financial Officer (CFO)
Andrew Fastow to establish and operate off-the-books entities designed ro transact business with Enron was
also highly unusual and distuibing.”); see 2lso Powers Repott, supra note 17, at 156. (“At bortom, however,
the need for such an exrensive sct of controls said something fundamental abour the wisdom of permitting
the CFO.to take on this conflict of interest. The two members of the Special Committee participating in
this review of the Board’s actions believe that a conflict of this significance that could be managed only
through so many controls and procedures should not have been approved in the first place.”).

- M2 erach, supra note 38, 108-117; see Powers Report, supra note 6, ar 148 (“Oversight of the related-
party transactions by Enson’s Board of Directors and Management failed for many reasons. . . . Enron’s
outside audirors supposedly exarnined Enron’s internal controls, but did not identify or bring to the Audit
Committee’s attention the inadequacy in their implementation.); see also Report on Board of Directors,
supra note 8, at 3 (“The Board also filled to ensute thie independence of the company’s suditor, allowing
Andersen to provide internal audit and consulting services while serving as Enron's outside audiror.”).

Y31 erach, supra note 38, at 108. For example, see Batsont Repout, suprz note 6, at 39 (“Enron carefully
designed its FAS 140 technique with advice from Andersen and Enron’s lawyers, with the goal that the
asset transfer would qualify for sale treatment under GAAP despite the fact that sale freatment did not
reflect the economic substance of the transaction.”).

¥4 Lerach, supra note 38, at 113. For example, see Powers Report, suprz note 6, at 190 (“Earon had an
obligation to disclose the ‘amount of {Fastow’s] interest in the transaction(s)’ (empl_lasis added), not just his
income. The lawyers apparently searched for and embraced a technical rationale to avoid that disclosure.™).

"3 Lerach, supra note 38, at 114. For example, see Batson Report, supra note 6, at-65-66 (“The
financial instiwutions—specifically, Citibank and JPMorgan—played significant roles in facilitating the
Prepay Transactions. They helped Enron stucture the transactions, providing the funding either directly
or indirectly, and assisted in forming the conduit entities Andersen and Enron deemed necessary to the
transactions. Both Citibank and [PMorgan knew that Enron accounted for its obligmitons under the
Prepay Transactions as liabilities from price risk management activities rather than debt. They also be-
licved that Enron reported the cash as cash flow from operating activities rather than financing activities.

" Nevertheless, both lenders recognized that the Prepay Transactions were essentially loans.”).
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hide its debt and maintain its investment grade credit rating, With the help of its
bankers, Enron raised billions of dollass in fresh capital-from investors in the four
years before it went bankrupr, 1%
Enron is thus paradigmatic of the systemic problem of f:uled bureaucracy A “flar-
_ter” corporate structure, and a consequently higher level of transparency, might have
prevented, or at least revealed, the problems in the corporation. Smaller cormmittees,
like smaller classes in graduate schools, allow for more questioning, more searching
inquiries; they allow participants a level of intimacy and comfort that allows them to
' display their ignorance, to question current practices, and to engage in’ hj.gher quality
learning and decision-maldng, %
The problem with Katkaesque systems of gatckeepers and gates is not only that they
- shicld the system from outside penetmuan,148 but also that the gatekeepers tend to

Y6 Lerach, supra note 38, at 114. Acrually, Enron informed its banks of the extent of its debt on
November 19, 2001. See Batson Report, supra note 6, at 9-10 (“On November 19, 2001, the same day
Enron filed its third quarter financial statements, senior Enron executives met with cerrain of Enroms
bankers at the Waldorf Astoria hotel in New York City. Enror’s objectives for the meeting wete to restore
~ ‘creditor confidence, relive its liquidity crisis and discuss its proposed merger with Dynegy, Inc. During
- this meeting, Enron informed its bankers that, while the debr reflected on its third quarter 2001 balance
" sheet under GAAP was $12.978 billion, Enron’s ‘debt’ . . . was 38.094 billion. Thus, as Enron noted, .
© $25.116 million of debr was ‘off-halance-sheet,’ or in some cases feflected on the balance sheet, but
‘classified as sométhing other than debt.”).

. ¥ Professor Warren C. Neal, Director of the Center for Corporate Governance at the Univessity of
Tennessee College of Business Administration, Remarks at the Clayton Center for Entrepreneurxai Law, the

Umversxty of Tennessee Coﬂege of Law, Knoxville, Tennessee (March 24, 2003) {emphasizing the use of

Asmail committees and sub-comuittees to imprové the quality of the processes of board deliberation and’
inquiries of management as 2 means of ir improving the quality of corporate governance in U.S. corporarions).

M8 The author refers to the following passage from Kafkd's Tzl

“Don’t deceive yourself,” said the priest. “What am deceiving myself in?” said K.
“You're deceiving yourself in the court,” said the priest, “the introductory writings on the law
“speak to this deception: A gatckeeper stands before the law. A man from the country comés to the
gatckeeper and asks entry into the law. But the gatekeeper says, he cannot guarantee him entry. The
man considers and then asks, whether he might enter later. “It’s possible,” says the gatekeeper, “but
not now.” Since the door to the law stands open as always and the gatekeeper walks off to the side,
the man bends down in order to see through the gate, and into the interior. When the gatekeeper
sees that, he laughs and says: “If it tempts you so, try it then, to go in despite my forbidding it. See
here though:Tam powerful. And I am only the least of the gatekeepers. From chamber to chamber,
howcver, stand gatekeepers, one more powerful than the other. Already the sight of the third is
more than even [ can bear.” The man from the country had not cxpected such difficulvies, the law
should be open to each and always he thinks, but as he now looks more closely at the gatekeeper in
his fur coat, his big pointed nose, the long, thin, black tartan beard, he decides, held better wait
until he gets permission to enter. The gatckeeper gives him a stool and lets him sit down beside the
door. There he sits for days and years. He makes many attempts to be let in, and tires the gatekeeper
out with his requests. The garekeeper more often holds small interrogations with him, asks him all
about his home and about much else besides, they are however disinterested questions, like great
lozds ask; and at the end he tells him again as always, that he cannor let him in. The man, who had
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become friendly with each other and to realize thar mutually profitable relationships -
may spring up within guarded walls. Gatckeepers may not let outsiders in, but, as
Enron illustrates, gatekeepers are also not to be trusted to refrain from pillaging that
which they are supposcd to guard, let alone to continue to watch the other watchers of
the gates. ‘

E. Leverage: Great High; Heavy Hangover

All the technical accounting and legal cxplanauons as1de, what was the purpose of
Enror’s SPEs?'* As Neil Batson points out, the problem was not so ‘much Enron’s use
of SPEs as Enron’s misuse of them."® (“There is nothing improper about the use of
structured finance and SPFs to achieve and report business results. Enron, however,
used structured finance to report results it had not achieved.”)*”* Enron hid debt. It

. provisioned himself more than adequarely for his trip, expends everything, regardless of its value,
in order to bribe the gatekeeper. That one accepts everything, but adds, “Fm only accepting it, so
that you won' think that you've wasted something.” Over the course of many years, the man
observes the gatekeeper almost withour interruption: He forgets the other gatekeepers, and this
first one seems to him to be the only impediment to entry into the law. He curses the unlucky
coincidence outloud in the early years, in the later, when he's old, he grumbles only to himself. He
becomes childish, and since during the course of his years-long study of the garckeeper, he has .
come to recognize even the fleas in his fur coat,.he asks the fleas as well to help him and persuade
the gatckeeper. Finally the light in his eyes becomes dim, and he knows not, whether it is really
becoming darker around him, or if his eyes.deceive him. But in the darkness he now recognizes
well a light that inextinguishably breaks forth from the door of the law. He will not live much
lenger. Before his death the experiences of the-whole time all coalesce in his mind into a single
questlon, that until now he had not asked the gatckeeper. He beckons to him, for he can no longer
raise his stiffening body. The gatckeeper must bend down deeply to him, for the difference ini
- height has changed very much in the man’s favor. “Whar do you want to know now,” asks the
gatekeeper. “You are insatiable.” “All sirive toward the law;” says the man, “how come no one
except me has requested entry in so many years.” The gatekeeper recognizes that the man is already
at his end, and in order to reach his fading hearing, he bellows at him, “No one clse could gain

entry hiere, for this entrance was meant only for you. I'll go now and close ic.”

Franz Kafka, Der Prozess, in FRANZ KAFKa: DIE ROMANE 259, 432-34 (1963) (original translated to
English from German),

2 For 4 thorough discussion of SPEs, tax review standards, and Enron’s accounting p: ctices, see
Harold S. Peckron, Watchdogs that Failed to Bark: Standards of Tax Review Affer Enron, 5 FLA. Rev.
853, 903, 910, 913 (2002) (“Using off-the-books parterships and maddc.nmg]y opague accounting . . .
Enron shielded about 500 million in debt. That helped keep Enron’s credit rating high . . . assuming
arguendo that some of the Enron special purpose entities that shifted debt off the balance sheet mer the
realistic possibility standard, still their ethical i impact on third parties (e.g. sharcholders, creditors, etc))
should have been considered. . . . For instance is it ethically necessary now to consider the impact of the
debi-shifting special purpose entity - shelter on the publicly traded company’s stock price. The creation of

special purpose entities . . . acted as tax shelters and off-balance sheet ﬁnancmg vehidles . .. 7).
15% See Batson Report, supra nowe 6, at 49—50
151 7
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hid leverage. Leverage is not bad in and of itself. Leverage is a tool that can be used to
boost returns on equity and reward debt holders with an appropriate rate of interest
for the use of their funds.'® Enron’s actual debt-to-equity ratio was on the order of
90%,"? but for a period, Enron did not report this true figure. Had Enton reported
" the truc figure, the risk associated with such a high degree of leverage would have been
factored into. the stock price, which would have declified to reflect a more accurate
risk premium.”>* : - o
A company’s degiee of leverage must be accurately assessed and reported at all times,
and ofticers, directors, accountants, and attorneys must be attuned to the possibility
that hidden debt and other liabilities are boosting a company’s or a unit’s reported
returns.” For those who benefit from high returns, such 4s ‘managers of strategic
business units and others compensated or promoted based upon their unit’s perfor-
mance, the temptation is always there o over-report revenue and under-report ex-
penses and debt: As Ronald Regan once said, in another context, “Trust, but verify.”
The comment is apt in the corporate governance arena as well 176 -

%2 Fora thorough discussion of leverage and its benefits, see Robert E. Scott, The Tmtfu‘lbo;;r Secured
« Financing, 82 CORNELL L. REV. 1436, 1448-1456 (1997).

153 See Testimony of Robers Roach, Chief. Investigator: Permanent Subcommittee on Investigasions: the Role
" of Financial Institutions in Fnron Collapse, at 2, available.ar hatp://gove-aff senate.gov/072302r0ach. pdf
* (last visited June 5, 2003) (“With the inclusion of the prepays as debt; Enron’s debt to equity ratio would
- bave risen from about 69% to about 96%. Its debt o total capital ratio would have risen from 40% to
= 49%.”); see akso Pavd Sperty, Did Enron insiders smell rrouble in 98- Heavy stock selling began 4 years ago, a5
- company’ overseas debt piled up, WorldNetDaily.com, available at hetp:/fwwwworldnetdaily.com/news/

£ article.asp?ARTICLE_ID:Z(SOSS (last visited June 5,.2003) (“Over the same period, Enron’s debt-to-

*equity ratio.continued to climb, from 78" percent'to 91 percent.”).

18-19 (“Iwo key factors drove Enron’s management of its finandial statements: (1) its need for cash and
(i1} its nreed to maintain an investment grade credit rating. Enron was reluctant to issue equity to address
these needs for fear of an adverse effect on its stock price and was reluctant to incur debt because of 2.
possible adverse effect on Its stock ratings. Moreover, Enrorfs use of market-to-market . . . accounting
created a large gap berween net income and finds fow fom operations. . . . By 1999, Enron’s Wholesale
Services was by far the most significant of Enron’s businéss segments. .. . In order to continue the growth
of this business, Enron nieeded 1o trade with other market participants without béing required to post
collateral. Thus, the continued success, of Enrons entire business was dependent upon the continued
success of its Wholesale Services business segment, which in turn was dependent upon Enron’s credit
ratings for its seniot unsecured fong-term debr.”).

& 134 This was precisely what Enron wanted to avoid, however. See Batson Report, supra note 6, ar 15,

155 See Batson Report, supra note 6, at 54 (“A public company Iike Enron, in addition to complying
with the literal GAAP rules and publishing financial statements that fairly present its financial position,
results of operations and cash flows in accordance with GAAP, must also comply with the federal securities
laws mandaring additional finandial disclosure.”). ‘ :

158 Leverage also has an effect on the legal duties owed by officers and directors. As a company ap-
proaches bankruptey or operates in the zone of insolvency, the fiduciary duties normally owed to share-
holders alone shift 1o include both sharcholders and creditors as beneficiaries. This creates a conflict of
interest.so grear that it may be impossible to serve both scts of interests, With few exceptions, when a
corporation’s balance sheet is leveraged, the creditors and stockholders have fundamentally different stakes
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CONCLUSION

The Enron debacle A concentration of phenomena that taken togethcr, led to a
huge financial collapse. The lessons that can be learned from Enron are many, but they
are all snnple, fundamental points learned by (or at Jeast taught to) every accounting,

. business, and. law student. Fraud is not complex. If i it sounds too good to be true, it

probably is. Retain a healthy sense of skepticism and engage in ctitical analysis of any

report or conclusion. Recognize the role of a corporate steward, gatekcepet or watch-

dog, and discharge the duties of that role faithfully. Do not establish incentive systems
that create conflicts of interest. Prefer flat, transparent organizational structures. Avoid

cults of individual or corporate personality. Watch your leverage. Design corporate

boards that are, in fact, capable of discharging their fiduciary duties, after reasonable
investigation in a disinterested fashion. All you ever needed to know about avoiding
another Enron-style situation, you learned in kmdcrgarten—or at least in graduate
school. : ‘

NOTES AND QUESTIONS

1 The author and others have argued that the problems at Enron were “social in .
nature.” How? What is “culture” Can a corporation really have a culture, even
one based on greed? Or is a corporation just an amalgamation of individuals?
Can culture really account for individual wrongdoing, and if so, who is to blame
for such wrongdomg—the individual people or the culture? Should we have cor-
porate culture reform? How might such reform be accomplished?

2. The author argues that drastic revisions of accounting and legal rules and stan-

dards are probably not necessary. Others have argued thag deregulation, and leg-

islation and judicial decisions (making it more difficult for shareholders to sue

\ corporauons) are to blame. See William S. Lerach, Plundering America: How Ameri-

can Investors Got Taken for Trillions by Corporate Insiders, the Rise of the New Corpo-

rate Kleptocracy, 8 STAN. J.L. BUs. & FIN. 69 (2002). Are the two views
incompatible? Wis it that the watchdogs slipped the feash, or that they failed to

bark? If the rules did not fail at Enron, how can we make sure in the future that
those charged with the enforcement of the rules actually will enforce them?
3. Neal Batson argues that “[m]anaging a corporations business affairs in order to
achieve, and thien report, steady earnings growth, healthy cash flow and a strong
balance sheet is what good managers are expected to do. These efforts, of course,

and morivations: Stockholders over-value risk (that is the point of leverage) while creditors undervalue it.
See John D. Ayer & Michael L. Bernstein, Bankruptcy In Practice 137 (ABI 2002} (presenting explanation
of this conflict of interest and illustrating it with risk-adjusted balance sheet presentation). Stockholders

. of insolvent corporations—who face the highest risks—always stand to gain from delayed liquidation; it

gives them more time for their risk to pay off. 74 H a business has deb, this conflict of interest is guaran-
teed to exist.
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U.S. v. Bank of New England, N.A.
C.A.1 (Mass.),1987.

United States Court of Appeals,First Circuit.
UNITED STATES of America, Plaintiff, Appellee,
V.

BANK OF NEW ENGLAND, N.A., Defendant,
Appellant.

No. 86-1334.

Argued March 4, 1987.
Decided June 10, 1987.

Bank was convicted of 31 violations of Currency
Transaction Reporting Act by the United States
District Court for the District of Massachusetts,
Rya W. Zobel, J. Bank appealed. The Court of Ap-
peals, Bownes, Circuit Judge, held that: (1) Cur-
rency Transaction Reporting Act and implementing
regulations, defining “transaction in currency” to
mean “the physical transfer of currency from one
person to another,” provided Bank with adequate
warning that single, lump-sum transfer of cash ex-
ceeding $10,000 was reportable, regardless of num-
ber of checks customer used to obtain money, for
purpose of due process requirement of fair warning;
(2) definition of “pattern” was not impermissibly
broad; (3) evidence proved that bank had had
knowledge that customer's transactions came within
Act; and (4) jury could have concluded that failure
by bank personnel to, at least, inquire about report-
ability of transactions constituted flagrant indiffer-
ence to obligations imposed by Act, for purpose of
supporting finding of willfulness on part of bank.

Affirmed.

See also, D.C., 640 F.Supp. 36.
West Headnotes
[1] Constitutional Law 92 €54509(6)

92 Constitutional Law
92X XV Due Process
92X XVII(H) Criminal Law
92X XVII(H)2 Nature and Elements of
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Crime

92k4502 Creation and Definition of
Offense

92k4509 Particular Offenses

92k4509(6) k. Conspiracy,
Racketeering, and Money Laundering. Most Cited
Cases
(Formerly 92k258(3.1), 92k258(3))

United States 393 €34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Currency Transaction Reporting Act and imple-
menting regulations, defining “transaction in cur-
rency” to mean “the physical transfer of currency
from one person to another,” provided bank with
adequate warning that single, lump-sum transfer of
cash exceeding $10,000 was reportable, regardless
of number of checks customer used to obtain
money, for purpose of due process requirement of
fair warning. 31 U.S.C.A. 8§88 5311-5322; U.S.C.A.
Const.Amends. 5, 14.

[2] Criminal Law 110 €~-1038.1(6)

110 Criminal Law
110X XIV Review
110X XIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
110XXIV(E)1 In General
110k1038 Instructions
110k1038.1 Objections in General
110k1038.1(6) k. Form, Lan-
guage, Preparation, and Delivery; Definition of
Terms. Most Cited Cases
Failure to object to instructed definition meant that
instruction had to stand unless it constituted plain
error.

[3] United States 393 €34

393 United States
393l Government in General
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393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Jury instruction defining “a pattern of illegal activ-
ity” for purpose of prosecution of bank for viola-
tions of Currency Transaction Reporting Act, which
instruction clearly embodied theme that “pattern”
consists of repeated violations or series of viola-
tions, was not impermissibly broad, even though in-
struction might have been more accurate if it
defined pattern as repeated and related violations of
Act. 31 U.S.C.A. 8§ 5311-5322.

[4] United States 393 €34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Similarity of transactions, in which bank customer
presented multiple checks, each one individually
under $10,000, to single bank teller, and received
cash in lump sum, coupled with frequency and reg-
ularity of repetition of transactions, established re-
lated scheme, for purpose of establishing violation
of Currency Transaction Reporting Act. 31
U.S.C.A. 88 5311-5322.

[5] United States 393 €234

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Although instruction defining “a pattern of illegal
activity” in prosecution of bank for violations of
Currency Transaction Reporting Act did not distin-
guish between pattern by bank customer and pattern
by bank, court repeatedly informed jury, in re-
mainder of charge, that each defendant had to be
judged separately and pointed out that bank had
duty to report transactions. 31 U.S.C.A. 8§
5311-5322.

[6] United States 393 €34

393 United States
393l Government in General
393k34 k. Mints, Assay Offices, Coinage,
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821 F.2d 844, 56 USLW 2042, 23 Fed. R. Evid. Serv. 417

and Money. Most Cited Cases

If pattern of illegal activity of bank in violation of
Currency Transaction Reporting Act was proven,
each violation constituted a felony, for purpose of
determining amount of penalty. 31 U.S.C.A. 88
5311-5322, 5322(a, b).

[7] United States 393 €34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Finding of “willfulness’ under Currency Transac-
tion Reporting Act must be supported by proof of
defendant's knowledge of reporting requirements
and his specific intent to commit crime. 31
U.S.C.A. 88 5311-5322.

[8] United States 393 €234

393 United States

3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,

and Money. Most Cited Cases

(Formerly 371k8)
“Willfulness” under Currency Transaction Report-
ing Act can rarely be proven by direct evidence,
since it is a state of mind, and it is usually estab-
lished by drawing reasonable inferences from avail-
ablefacts. 31 U.S.C.A. 88 5311-5322.

[9] United States 393 €34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Jury could infer bank's knowledge of reporting re-
guirements if bank consciously avoided learning
about reporting requirements under Currency
Transaction Reporting Act. 31 U.SC.A. 88
5311-5322.

[10] Criminal Law 110 €=772(5)

110 Criminal Law
110X X Trial
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110X X(G) Instructions: Necessity, Requis-
ites, and Sufficiency
110k772 Elements and Incidents of Of-
fense, and Defenses in General
110k772(5) k. Intent, Motive, and
Malice. Most Cited Cases
(Formerly 110k12(5))
Collective knowledge instruction is entirely appro-
priate in context of corporate criminal liability; ag-
gregate of components into which corporations
compartmentalize knowledge constitutes corpora-
tion's knowledge of particular operation.

[11] Corporations 101 €~428(1)

101 Corporations
101X Corporate Powers and Liabilities
101X1(B) Representation of Corporation by
Officers and Agents
101k428 Notice to Officer or Agent as
Affecting Corporation
101k428(1) k. In General. Most Cited
Cases
Knowledge obtained by corporate employees acting
within scope of their employment isimputed to cor-
poration, in context of corporate criminal liability.

[12] United States 393 €=>34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Concept of “willfulness,” which isrequired in order
to find financial institution criminally liable for vi-
olation of Currency Transaction Reporting Act, en-
tails voluntary, intentional, and bad purpose to dis-
obey the law. 31 U.S.C.A. 88 5311-5322.

[13] United States 393 €34

393 United States
3931 Government in General
393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Internal bank memo stating that transactions report-
able under Currency Transaction Reporting Act are
expanded to include “multiple transactions which
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aggregate more than $10,000 in any one day,” and
bank auditor's discussion with tellers of bank's ob-
ligation to report customer's multiple transaction in
single day which amount to more than $10,000,
proved that bank had ample knowledge that bank
customer's transactions, in which he presented
single teller multiple checks, none of which indi-
vidually amounted to $10,000, and received lump
sum of cash which always amounted to over
$10,000, came within purview of Act. 31 U.S.C.A.
8§ 5311-5322.

[14] United States 393 €=>34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Given suspicion aroused by customer's banking
practices, in presenting single teller with multiple
checks, none of which individually totaled more
than $10,000 and receiving lump sum of cash,
which always totaled over $10,000, and abundance
of information indicating that customer's transac-
tions were reportable under Currency Transaction
Reporting Act, jury could have concluded that fail-
ure by bank personnel to, at least, inquire about re-
portability of transactions constituted flagrant indif-
ference to obligations imposed by Act, for purpose
of supporting finding of willfulness on part of bank.
31 U.S.C.A. §§ 5311-5322.

[15] United States 393 €=>34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Bank's conduct after July, 1984, last date on which
bank was charged with failing to file a currency
transaction report, was probative of bank's mental
state in failing to file reports with regard to transac-
tion in which customer repeatedly presented single
teller with multiple checks, none of which individu-
ally totaled over $10,000, and receiving back lump
sum of cash always totaling over $10,000; bank
learned on August 7, 1984, that customer's transac-

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX%28G%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k772

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k772%285%29

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k772%285%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=101

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=101XI

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=101XI%28B%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=101k428

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=101k428%281%29

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=101k428%281%29

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=101k428%281%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393I

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393k34

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=393k34

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5311&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393I

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393k34

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=393k34

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5311&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5311&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393I

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393k34

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=393k34

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5311&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393I

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=393k34

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=393k34



821 F.2d 844
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tions were being investigated by law enforcement
agencies and were told that customer's transactions
were reportable. 31 U.S.C.A. 8§ 5311-5322.

[16] United States 393 €=>34

393 United States
3931 Government in General

393k34 k. Mints, Assay Offices, Coinage,
and Money. Most Cited Cases
Trial judge's reference to post-July 1984 evidence
in instructions regarding willfulness of bank in fail-
ing to file currency transaction reports did not in-
vite jury to convict for conduct not charged in in-
dictment, even though bank was not charged with
failure to file reports subsequent to July 1984; post-
July 1984 evidence was mentioned only once spe-
cifying that jury could consider this evidence in
connection with element of willfulness. 31
U.S.C.A. 88 5311-5322.

*846 Laurence H. Tribe with whom Susan Estrich,
Cambridge, Mass., Kathleen M. Sullivan, Laurence,
Mass., Mark A. Michelson, Amos Hugh Scott, and
Choate, Hall & Stewart, Boston, Mass., were on
brief, for defendant, appellant.

Sara Criscitelli, Dept. of Justice, Washington, D.C.,
with whom Robert S. Mueller, 111, U.S. Atty. and
John J.E. Markham, I, Asst. U.S. Atty., Boston,
Mass., for the D. of Mass., were on brief, for
plaintiff, appellee.

Before BO[\:/}/\II}JES and SELYA, Circuit Judges, and
PETTINE, Senior District Judge.

FN* Of the District of Rhode Island, sit-
ting by designation.

BOWNES, Circuit Judge.

The Bank of New England appeals a jury verdict
convicting it of thirty-one violations of the Cur-
rency Transaction Reporting Act *847 (the
Act).FN1 31 U.S.C. 8§ 5311-22 (1982). De-
partment of Treasury regulations promulgated un-
der the Act require banks to file Currency Transac-
tion Reports (CTRs) within fifteen days of custom-
er currency transactions exceeding $10,000. 31
C.F.R. § 103.22 (1986). The Act imposes
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felony liability when a bank willfully fails to file
such reports “as part of a pattern of illegal activity
involving transactions of more than $100,000 in a
twelve-month period....” 31 U.S.C. § 5322(b).

FN1. The Act is also referred to as the
Bank Secrecy Act.

FN2. The Act providesin relevant part:

§ 5313. Reports on domestic coins and
currency transactions

(8) When a domestic financial institution is
involved in a transaction for the payment,
receipt, or transfer of United States coins
or currency (or other monetary instruments
the Secretary of the Treasury prescribes),
in an amount, denomination, or amount
and denomination, or under circumstances
the Secretary prescribes by regulation, the
institution and any other participant in the
transaction the Secretary may prescribe
shall file a report on the transaction at the
time and in the way the Secretary pre-
scribes. A participant acting for another
person shall make the report as the agent
or bailee of the person and identify the per-
son for whom the transaction is being
made.

§ 5322. Criminal penalties

(@ A person willfully violating this
subchapter or aregulation prescribed under
this subchapter (except section 5315 of this
title or a regulation prescribed under sec-
tion 5315) shall be fined not more than
$1,000, imprisoned for not more than one
year, or both.

(b) A person willfully violating this
subchapter or aregulation prescribed under
this subchapter (except section 5315 of this
title or a regulation prescribed under sec-
tion 5315), while violating another law of
the United States or as part of a pattern of
illegal activity involving transactions of
more than $100,000 in a 12-month period,
shall be fined no more than $500,000, im-
prisoned for not more than 5 years, or
both.
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FN3. The regulations then in effect
provided:

§ 103.22 Reports of currency transac-
tions

(8)(1) Each financial institution, other than
a casino shall file a report of each deposit,
withdrawal, exchange of currency or other
payment or transfer, by, through, or to
such financial institution, which involves a
transaction in currency of more than
$10,000.

I. THE ISSUES

The Bank was found guilty of having failed to file
CTRs on cash withdrawals made by James Mc-
Donough. It is undisputed that on thirty-one separ-
ate occasions between May 1983 and July 1984,
McDonough withdrew from the Prudential Branch
of the Bank more than $10,000 in cash by using
multiple checks-each one individualy under
$10,000-presented simultaneously to a single bank
teller. The Bank contends that such conduct did not
trigger the Act's reporting requirements. It also
urges that felony liability should not have been im-
posed because it did not engage in a pattern of il-
legal activity. In addition, the Bank avers that, if it
did commit a felony violation, it did not commit
thirty-one of them. The Bank also argues that the
trial judge's instructions on willfulness were fatally
flawed, and that, in any event, the evidence did not
suffice to show that it willfully failed to file CTRs
on McDonough's transactions. Finally, the Bank
submits that during her charge to the jury, the trial
judge erroneously alluded to evidence of the Bank's
conduct after the dates specified in the indictment.

The Bank had been named in a federal grand jury
indictment which was returned on October 15,
1985. Count One of the indictment alleged that
between May 1983 and May 1985, James Mc-
Donough, the Bank, and Carol Orlandella and Patri-
cia Murphy-both of whom were former head tellers
with the Bank's Prudential Branch-unlawfully con-
spired to conceal from the IRS thirty-six of Mc-
Donough's currency transactions. The trial court
directed a verdict of acquittal on this count. De-
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fendants Murphy and Orlandella were found not
guilty of charges that they individually aided and
abetted the failure to file CTRs on McDonough's
transactions.

The bulk of the indictment alleged that the Bank, as
principal, and McDonough, as an aider and abettor,
willfully failed to file CTRs on thirty-six occasions
between May 1983 and July 1984. Five counts were
dismissed because, on those occasions, McDonough
received cashier's checks from *848 the Bank,
rather than currency. McDonough was acquitted of
all charges against him. The Bank was found guilty
on the thirty-one remaining counts. We affirm.

1. THE REPORTABILITY OF MCDONOUGH'S
TRANSACTIONS

The evidence at trial revealed that from 1978
through September 1984, McDonough was a regu-
lar customer at the Prudential Branch of the Bank
of New England. McDonough visited that branch
several times a month to withdraw large sums of
cash from various corporate accounts. On thirty-one
occasions from May 1983 through July 1984, Mc-
Donough requested a number of counter checks-
blank checks which a teller encodes with the cus-
tomer's account number-which he would then make
payable to cash for sums varying between $5,000
and $9,000. On each of the charged occasions, Mc-
Donough simultaneously presented to a teller
between two and four counter checks, none of
which individually amounted to $10,000. Each
check was recorded separately as an “item” on the
Bank's settlement sheets. Once the checks were
processed, McDonough would receive in a single
transfer from the teller, one lump sum of cash
which always amounted to over $10,000. On each
of the charged occasions, the cash was withdrawn
from one account. The Bank did not file CTRs on
any of these transactions until May 1985, shortly
after it received a grand jury subpoena.

The Bank contends that its conviction must be
overturned because it did not engage in conduct
that can be construed as violative of the Currency
Transaction Reporting Act. It argues that the Act
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and its implementing regulations do not provide fair
warning that a violation occurs if afinancial institu-
tion fails to report a cash withdrawal in excess of
$10,000 effected by a customer's use of multiple
checks, each of which is less than $10,000. The
Bank submits that since the Act fails to give suffi-
cient notice that such conduct triggers the reporting
requirements, its conviction violates fundamental
norms of due process. It points out that the Consti-
tution forbids the conviction of a defendant for con-
duct not clearly proscribed by penal statutes. United
States v. Bass, 404 U.S. 336, 348, 92 S.Ct. 515,
522, 30 L.Ed.2d 488 (1971); Lanzetta v. New Jer-
sey, 306 U.S. 451, 453, 59 S.Ct. 618, 619, 83 L.Ed.
888 (1939); United States v. Anzalone, 766 F.2d
676 (1st Cir.1985). The Bank asserts that to convict
it for conduct not expressly prohibited by the Cur-
rency Transaction Reporting Act offends the basic
constitutional canon that “the power of punishment
is vested in the legislative, not in the judicial[,] de-
partment.” United States v. Boston & Me. RR,, 380
U.S. 157, 160, 85 S.Ct. 868, 870, 13 L.Ed.2d 728
(1965) (quoting United States v. Wiltberger, 5 U.S.
(5 Wheat.) 76, 5 L.Ed. 37 (1820)).

The Currency Transaction Reporting Act instructs
the Treasury Department to promulgate regulations
specifying the circumstances and currency amounts
which trigger the Act's reporting requirements. 31
U.S.C. § 5313 (1982). The Treasury regulations,
promulgated in 1972, provide: “Each financial in-
stitution ... shall file a report of each deposit, with-
drawal, exchange of currency or other payment or
transfer ... to such financial institution, which in-
volves a transaction in currency of more than
$10,000.” 31 C.F.R. § 103.22 (1986). The question
is whether the due process requirement of fair
warning forbids us from reading this regulation as
imposing a duty on banks to file reports on custom-
ers who withdraw more than $10,000 in cash at one
time by using two to four checks instead of only
one check.

The Treasury regulations define “transaction in cur-
rency” to mean a “transaction involving the physic-
al transfer of currency from one person to another.”
31 C.F.R. § 103.11 (1986). In the instant case, Mc-
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Donough's practice was to visit the same branch of
the same bank on only one occasion in asingle day.
He simultaneously would present to a single bank
teller two to four checks, all made payable to cash,
for varying amounts under $10,000 which, when
added together, equalled a sum greater than
$10,000. In return, the same bank teller would
transfer to him in a single*849 motion a wad of
cash totalling more than $10,000.

[1] We have no trouble categorizing such conduct
as a single physical transfer of currency in excess
of $10,000 from the Bank to McDonough. We,
therefore, conclude that the language of the regula-
tions itself gave the Bank fair warning that Mc-
Donough's transactions were reportable. This case
does not, as the Bank suggests, involve a bank cus-
tomer engaging in multiple currency transactions.
McDonough engaged in thirty-one separate transac-
tions, each exceeding $10,000, which were effected
by the use of multiple checks. The use of multiple
checks during a single transfer of currency is not
the same as multiple currency transactions. Thus,
the Bank's citation to comments from agency offi-
cials, such as the IRS Assistant Commissioner for
Criminal Investigation, about the reportability of
multiple transactions is irrelevant. These comments
have no bearing on the resolution of this case, but,
instead, are addressed to situations in which a cus-
tomer obtains over $10,000 via more than one
physical transfer of currency. E.g., United
States v. Reinis, 794 F.2d 506 (9th Cir.1986) (cash
withdrawal exceeding $10,000 effected by defend-
ant's and his agents purchase of several cashier's
checks from the same bank in a single day but at
different times, held not reportable since there was
no single transfer of currency exceeding $10,000 to
either defendant personally or any one of his
agents); United States v. Dela Espriella, 781 F.2d
1432 (9th Cir.1986) (defendant who obtained more
than $100,000 currency a day by sending several
agents to 19 different bank locations to purchase
cashier's checks for less than $10,000 each did not
engage in areportable transaction); United States v.
Varbel, 780 F.2d 758 (9th Cir.1986) (no CTRs re-
quired to be filed on defendant who obtained
$50,000 in three days by purchasing six cashier's
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checks, each under $10,000, from six different
banks); United States v. Denemark, 779 F.2d 1559
(11th Cir.1986) (CTR need not be filed on defend-
ant who purchased 14 checks for approximately
$9,900 each from 14 different financial institu-
tions); United States v. Cogswell, 637 F.Supp. 295
(N.D.Cal.1985) (no CTR required to be filed on de-
fendant who purchased three different cashier's
checks each dlightly less than $10,000 at three dif-
ferent banks in a single day). Indeed, the IRS As-
sistant Commissioner for Crimina Investigation
specifically discussed Varbel, Denemark, and Cog-
swell immediately after stating that the Treasury
regulations do not require “that multiple currency
transactions on the same day (each less than
$10,000) that aggregate more than $10,000, be re-
ported by a financia institution.” Tax Evasion,
Drug Trafficking and Money Laundering as They
Involve Financial Institutions: Hearings Before The
Subcomm. on Financial Institutions Supervision,
Regulation and Insurance of the House Comm. on
Banking, Finance and Urban Affairs, 99th Cong.,
2d Sess. 181 (1986).

FN4. For example, the Bank cites the fol-
lowing statement from the Comptroller
General:

The regulations were silent on the propri-
ety of a customer's conducting multiple
transactions to avoid reporting....

... Similarly, although the regulations re-
quired reporting for each single transaction
above $10,000, they did not specifically
prohibit dividing a large transaction into
several smaller transactions to circumvent
the reporting requirement.

Comptroller General, Report to Congress,
Bank Secrecy Reporting Requirements
Have Not Yet Met Expectations, Suggest-
ing Need for Amendment, GGD-81-80, at
23-24 (1981)

The instant case does not involve a defendant em-
ploying several agents to purchase a number of
checks, each under $10,000, from the same bank in
asingle day. Nor does it involve a single defendant

FOR EDUCATIONAL USE ONLY Page 7
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visiting different banks on the same day; or differ-
ent branches of the same bank on the same or dif-
ferent days; or even different visits to the same
branch of the same bank on the same day. The fact
that such practices may be regarded as multiple
transactions, and their reportability under the act
may be uncertain, is of no moment here. It is undis-
puted that each of the violations charged in the in-
dictment involved a single, lump-sum transfer of
more than $10,000 to McDonough from the Bank's
Prudential *850 Branch. McDonough's method of
withdrawing more than $10,000 in cash can be re-
garded as multiple transactions only by disregard-
ing the fact that he would make but one visit in a
day to the same branch of the same bank where he
would simultaneously present more than one check
to one teller who would hand him in one motion a
single sum of cash exceeding $10,000. McDonough
could be said to have engaged in multiple transac-
tions only by reading the regulations as attaching
paramount importance to the number of checks
presented by a customer. The regulations, however,
impart primary significance to the amount of cur-
rency transferred, defining transaction as “the phys-
ical transfer of currency from one person to anoth-
er.” 31 C.F.R. § 103.11. On every occasion for
which it was found guilty, the Bank transferred
more than $10,000 to McDonough in asingle act.

This case falls squarely within the Act's reporting
requirements because it involves the physical trans-
fer of more than $10,000 in currency from one bank
in one day to a single customer during a single vis-
it. A survey of the case law indicates that when a
customer uses several checks, each of which isless
than $10,000, in order to withdraw more than
$10,000 from the same bank on the same day, he
has engaged in a reportable transaction. See United
States v. Cure, 804 F.2d 625, 629 (11th Cir.1986)
(“purchase of multiple cashier's checks in an ag-
gregate amount of more than $10,000 from differ-
ent branches of the same bank on the same day con-
stitutes a single transaction in excess of $10,000");
United States v. Heyman, 794 F.2d 788, 792 (2d
Cir.) (financial institution must report a customer
deposit exceeding $10,000 which had been divided
into small sums and in a single day deposited into

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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different accounts held by the same customer in the
same financial institution), cert. denied, 479 U.S.
989, 107 S.Ct. 585, 93 L.Ed.2d 587 (1986); United
Sates v. Giancola, 783 F.2d 1549 (11th Cir.) (bank
must file CTRs on defendants who purchased over
$10,000 in cashier's checks in a single day by struc-
turing transactions in amounts of less than $10,000
at different branches of the same bank), cert.
denied, 479 U.S. 1018, 107 S.Ct. 669, 93 L.Ed.2d
721 (1986); United States v. Tobon-Builes, 706
F.2d 1092 (11th Cir.1983) (defendant's conduct,
whereby on ten occasions he entered bank and each
time simultaneously purchased two cashier's checks
for $9,000, “clearly came within the ambit of the
financial institution reporting requirements’);
United States v. Thompson, 603 F.2d 1200 (5th
Cir.1979) (bank employee who divided $45,000
loan into five $9,000 notes and then simultaneously
handed five bundles of $9,000 cash to borrower,
properly convicted of failing to file a CTR on a
$45,000 transaction).

As some of the cases cited hold, the reporting re-
guirements may attach, even if a customer obtains
$10,000 or more by visiting different branches of
the same bank at various times in asingle day. This
is not the situation here; McDonough aways ob-
tained more than $10,000 cash by making one visit
on a given day to the same branch of the same
bank. We need not decide whether the current regu-
lations can be read to impose a reporting obligation
when a customer receives more than $10,000 cur-
rency by making numerous visits on the same day
to different branches of the same bank. The Treas-
ury Department, at the urging of other branches of
government, recently has amended the current regu-
lations so that they expressly obligate financial in-
stitutions to treat as a single reportable transaction,
multiple currency transactions by a customer which
total more than $10,000 in a single day.FNS This
amendment is irrelevant to the matter *851 before
us, since McDonough did not engage in multiple
currency transactions.

FN5. The amendment reads as follows:;
§ 103.22 Reports of currency transac-
tions.

FOR EDUCATIONAL USE ONLY Page 8
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(8)(1) Each financial institution other than
a casino shall file a report of each deposit,
withdrawal, exchange of currency or other
payment, or transfer, by, through, or to
such financial institution which involves a
transaction in currency of more than
$10,000.

Multiple currency transactions shall be
treated as a single transaction if the finan-
cial institution has knowledge that they are
by or on behalf of any person and result in
either cash in or cash out totalling more
than $10,000 during any one business
day....

52 Fed.Reg. 11436 (April 8, 1987).

The Bank relies heavily on our decision in United
Sates v. Anzalone, 766 F.2d 676 (1st Cir.1985). In
that case, we overturned a bank customer's convic-
tion for violations of the Act. The defendant in An-
zalone had purchased three checks on November
13, 1980, from the Haymarket Cooperative Bank.
Each of the checks was |ess than $10,000, but in the
aggregate they amounted to $25,000. Thereafter,
the defendant purchased nine different checks on
nine separate days, totalling $75,000. None of the
checks individually, however, exceeded $10,000.
We held that nothing in either the Act or its regula-
tions obligated a bank customer to report cash with-
drawals of $10,000 or more. 766 F.2d at 681-82.
Anzalone also had been convicted of willfully aid-
ing and abetting the Haymarket Bank's failure to
file a CTR. We reversed that conviction, holding
that “[t]he Bank, under the circumstances of this
case, did not commit any crime by failing to report
transactions as it lacked knowledge of their
‘structured’ nature.” 766 F.2d at 683.

Anzalone held that the Treasury Regulations then in
effect imposed no duty on a customer to inform a
financial institution that he or she is structuring
transactions to avoid the Act's reporting require-
ments. The case also held that the Haymarket Bank
did not have to report transactions that it did not
know were being structured to avoid the Act's re-
porting requirements. Judge Aldrich concurred with
this holding, but wrote separately to emphasize his

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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view that the bank did have a duty to report the
November 13, 1980, withdrawal in which Anzalone
acquired three $8,500 checks from three separate
tellers at two different branches of the Haymarket
Bank. The government, however, chose to lump
Anzalone's conduct on November 13 with his ac-
tions on the nine separate days thereafter, when he
purchased nine different checks, totalling $75,000,
each of which was slightly less than $10,000. Thus,
the government's presentation of the case rendered
it unnecessary for the court to decide whether An-
zalone's November 13 transaction was reportable.
Judge Aldrich, therefore, had no reason to diverge
from the court's main holding. 766 F.2d at 683-84.

Anzalone involved the reportability of two kinds of
transactions. First, it held that the Act does not re-
guire a bank to report multiple transactions under-
taken on different days which aggregate to more
than $10,000, if the bank does not know the trans-
actions are being structured to avoid the Act's re-
porting requirements. 766 F.2d at 683. Second, An-
zalone did not decide whether a customer engages
in a reportable transaction when he obtains more
than $10,000 by receiving a total of three transfers
of currency from two branches of the same bank in
a single day. Anzalone thus does not foreclose a
holding that both these kind of transactions are re-
portable. But more importantly, the facts of the in-
stant case are wholly distinguishable from either of
these two situations. Anzalone, therefore, has no
direct bearing on the issues before us.

On thirty-one occasions, James McDonough visited
the same branch of the same bank at one time in a
single day. He presented between two and four
checks totalling more than $10,000 to one bank tell-
er and received from the teller a single sum of cash
in excess of $10,000. Since the regulations define
transaction in currency to mean “the physical trans-
fer of currency from one person to another,” we
hold that the Bank had adequate warning that a
single, lump-sum transfer of cash exceeding
$10,000 was reportable, regardless of the number of
checks the customer uses to obtain the money.

1. THE IMPOSITION OF FELONY LIABILITY

FOR EDUCATIONAL USE ONLY Page 9
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ON THE BANK
A. The “ Pattern” Instruction

[2] 31 U.S.C. § 5322(b) providesin pertinent part:
(b) A person willfully violating this subchapter or a
regulation prescribed under this subchapter (except
section 5315 of this title or a regulation prescribed
under section 5315), ... as part of a pattern of illegal
activity involving transactions*852 of more than
$100,000 in a 12-month period shall be fined....

The Bank claims that the jury was erroneously in-
structed on the definition of “a pattern of illegal
activity” and that, therefore, a new trial is neces-
sary. Before we examine the pattern instruction, we
note that the Bank did not, despite the provisions of
Federal Rule of Criminal Procedure 30, object to
the instructed definition. This means that the in-
struction must stand unless it constituted plain er-
ror. United States v. Krowen, 809 F.2d 144, 150
(st Cir.1987); United States v. Kakley, 741 F.2d 1,
3 (1st Cir.), cert. denied,469 U.S. 887, 105 S.Ct.
261, 83 L.Ed.2d 197 (1984). Nor did the Bank sub-
mit a suggested definition of pattern in its requests
for instructions.

The district court's instruction was:

Pattern simply means repeated transactions. One
transaction is not a pattern; two may not be either,
but if you get a series of transactions, that may then
be a pattern. And in this context, what we're talking
about is a pattern of repeated failures to file re-
quired reports on these transactions.

The Government must prove that the transactions
involved more than $100,000 in a 12-month period.
No one transaction has to be greater than $100,000,
so long as the total of the transactions is in any
12-month period. It's a shifting period, so you can
look at any period that you want. And if within that
period, transactions of more than $100,000 oc-
curred and there was a willful failure to file with re-
spect to them, then this fourth element has been sat-
isfied.

So, if you find that a series of transactions occurred
that required the filing of reports and that the total
of such transactions in any 12-month period in-

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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volved more than $100,000, this element is satis-
fied, even if no one transaction itself exceeded
100,000 dollars. It is kind of afillip on the multiple
business. So, if you find that a reportable transac-
tion occurred, that no report was filed, that transac-
tion may be considered as part of the pattern if oth-
ers occurred and if in any 12-month period the total
was more than $100,000.

[3] The Bank attacks the instruction on two
grounds: that the definition of pattern isimpermiss-
ibly broad; and the court failed to distinguish
between a pattern of conduct by the defendant Mc-
Donough and a pattern of activity by the Bank. We
reject both contentions.

There are three cases construing “a pattern of illeg-
al activity” under the Act. In United Sates v.
Dickinson, 706 F.2d 88 (2d Cir.1983), the court ap-
peared to adopt the following definition: “the pat-
tern of illegal activity must involve repeated viola-
tions of the Act itself, related to each other and to-
gether involving more than $100,000.” Id. at 91
(emphasis added). The court stated later: “The re-
guirement that the violations be part of a pattern
merely excludes cases where the violations are isol-
ated events and not part of acommon or systematic
scheme.” Id. at 92.

The Ninth Circuit in United States v. Beusch, 596
F.2d 871 (9th Cir.1979), discussed the meaning of
pattern under 31 U.S.C. § 1059, the predecessor
statute to § 5322(b):

First, the plain language of subsection (2) of § 1059
indicates to us that a series of currency transfers
which, by themselves, constitute only misdemean-
ors, may also constitute felonious activity if they
(a) show a pattern of illegal activity, and (b) exceed
$100,000 over a 12-month period. In contrast to
subsection (1) of § 1059, which requires other illeg-
al activity (i.e., activity not involving violations of
the Bank Secrecy Act), subsection (2) evidences no
similar requirements. We infer, therefore, that a
series of misdemeanor violations of the act may, by
themselves, call forth the increased penalties of
subsection (2).

FOR EDUCATIONAL USE ONLY Page 10
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Id. at 878 (emphasis added).

The most recent case we could find on the subject
is United States v. Valdes-Guerra, 758 F.2d 1411
(11th Cir.1985). The court stated:

While there is little caselaw construing the phrase
“pattern of illegal activity,” both circuits which
have directly confronted*853 the issue have held
that a series of currency reporting violations which,
by themselves, constitute only misdemeanors may
also be felonious if they show a pattern of illegal
activity and exceed $100,000.00 over a twelve-
month period. United States v. Dickinson, 706 F.2d
88, 91-93 (2d Cir.1983); United States v. Beusch,
596 F.2d 871, 878-79 (9th Cir.1979). We agree
with those courts that the legislative history of sec-
tion 5322(b) evinces an intent not only to deal seri-
ously with reporting violations undertaken in con-
junction with violations of other federal laws, but
also to punish as a felony violations undertaken in
a repeated manner which “ involve very large sums
of money.” H.R.Rep. No. 91-975, 91st Cong., 2d
Sess. (1970), 1970 U.S. Code Cong. & Ad.News
4394, 4406. Congress intended that “serious viola-
tions under thistitle” could not “be shrugged off as
a mere cost of doing business.” Id. (emphasis ad-
ded); Dickinson, 706 F.2d at 92.

Id. at 1414 (emphasis added).

[4] The common theme running through these three
cases is that a pattern consists of repeated viola-
tions or a series of violations. The court's instruc-
tion clearly embodied this. While the instruction
might have been more accurate if it defined pattern
as repeated and related violations of the Act, the
omission of the word related does not even come
close to plain error. Under the evidence adduced, it
was clear that the repeated failures by the Bank to
report were directly related to the withdrawals by
McDonough. These failures were not isolated
events; they entailed repeated failures to file CTRs
on similar transactions by the same customer. The
similarity of the transactions, coupled with the fre-
guency and regularity of their repetition, establish a
related scheme.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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[5] The contention that the instruction did not dis-
tinguish between a pattern by McDonough and an-
other by the Bank is technically correct, but it ig-
nores the rest of the charge in which the court re-
peatedly informed the jury that each defendant must
be judged separately. The court also pointed out
that it was the Bank that had the duty to report the
transactions. To argue that the Bank must be di-
vorced from McDonough is to ignore reality; Mc-
Donough made the withdrawals. The question for
the jury was whether the Bank knowingly and will-
fully broke the law by failing to report them.

We have a final comment. When a defendant fails
to specifically request an instruction on “a crucial
and potentially complex issue of fact for a jury,”
Appellant's Brief at 24, and then fails to object to
the instruction given, one of two conclusions can be
drawn: that the defendant deliberately left the mat-
ter to the discretion of the trial judge; or it decided
to play the waiting game in the hope of getting an
appealable error without committing itself. Since
we uphold the jury instruction, no more need be
said.

B. Conviction of Thirty-One Felonies

This issue, which is an extension of the previous
one, also involves the construction of 31 U.S.C. §
5322(b). At the time of indictment, the penalty for a
violation of § 5322(b) was a fine of $500,000 and/
or imprisonment for not more than five years. Sec-
tion 5322(a) made a violation a misdemeanor with a
fine of not more than $1,000 and/or imprisonment
for not more than one year. The question is
whether each of the thirty-one violations that was
“part of a pattern of illegal activity involving trans-
actions of more than $100,000 in a 12-month peri-
od” may be separately prosecuted as a felony or
whether a pattern of violations within a 12-month
period constitutes only a single felony offense. The
district court ruled that, if a pattern of illegal activ-
ity was proven, each violation constituted a felony.
The Bank duly objected to this construction of the
statute.

FN6. 31 U.S.C. § 5322(b) has since been
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amended to increase the maximum prison
term to ten years. Section 5322(a) has been
amended to provide for a fine of not more
than $250,000 and/or imprisonment for not
more than five years, thus making any vi-
olation afelony.

[6] Although the Bank argues that the ruling re-
wrote the statute in defiance of precedent, we find
that the district court's *854 ruling comports with
the plain language of the statute and its legislative
history and has solid precedential support. The stat-
ute makes it a crime for a person to violate the
subchapter “as part of a pattern of illegal activity.”
The words “as part” can only refer to asingle viola-
tion. In order for subsection (b) to apply, there must
be “a pattern of illegal activity involving transac-
tions exceeding $100,000 in any 12-month period.”
A pattern, by any definition, must consist of more
than one failure to report. It is not the pattern that is
proscribed, but the willful violation that is a part of
the pattern. As the court noted in United States v.
Kattan-Kassin, 696 F.2d 893 (11th Cir.1983), an
absurd result can occur if the felony is limited to
the pattern of violations: “after committing two vi-
olations involving more than $100,000, a violator
would be immune from prosecution [under §
5322(b) ] for the remainder of the twelve-month
period, subject only to minor misdemeanor penal-
ties.” 1d. at 896.

There can be no doubt that the legislative history of
section 5322(b) and its predecessor, 31 U.S.C. §
1059, shows that Congress intended that the section
be used to punish violators severely. See United
Sates v. Valdes-Guerra, 758 F.2d at 1414; United
States v. So, 755 F.2d 1350, 1355 (9th Cir.1985);
United States v. Dickinson, 706 F.2d at 92; United
Sates v. Kattan-Kassin, 696 F.2d at 897; United
Sates v. Beusch, 596 F.2d at 879. Severe punish-
ment can best be assured by treating as a separate
felony each violation that is “part of a pattern of il-
legal activity involving transactions exceeding
$100,000 in any 12-month period.” 31 U.S.C. §
5322(b).

Although both the Ninth and Eleventh Circuits con-

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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cur that Congress intended to punish severely those
who repeatedly violate the Act's reporting require-
ments, they differ as to how best to implement that
legislative intent. The Ninth Circuit does not regard
any transaction as felonious until the $100,000
threshold has been reached, United States v. So, 755
F.2d at 1355; thereafter, every transaction is treated
as a felony. The Eleventh Circuit, as we have
already noted, treats every transaction as felonious
if the $100,000 threshold is reached within a
twelve-month period. Thus, under the Ninth Cir-
cuit's approach, there would be twenty-one felon-
ies; under the Eleventh Circuit's approach, there
would be thirty-one felonies. No matter which ap-
proach we adopt, the verdict stands since the fine
levied against the Bank was far below that which
could have been imposed under either approach.
Both the Ninth Circuit and the Eleventh Circuit
have advanced plausible constructions of the Act's
felony provision. Because we are convinced that
Congress wished to impose the severest possible
penalty on repeated violators of the Act, we adopt
the approach taken by the Eleventh Circuit in Kat-
tan-Kassin: if a pattern of illegal activity involving
transactions exceeding $100,000 is proven, each vi-
olation is afelony. We, therefore, affirm the district
court's ruling and find no error in the jury instruc-
tion on thisissue.

IV. WILLFULNESS OF THE BANK'S CONDUCT
A. The Trial Court's Instruction on Willfulness

[71[8] Criminal liability under 31 U.S.C. § 5322
only attaches when a financial institution
“willfully” violates the CTR filing requirement. A
finding of willfulness under the Reporting Act must
be supported by “proof of the defendant's know-
ledge of the reporting requirements and his specific
intent to commit the crime.” United Sates v.
Hernando Ospina, 798 F.2d 1570, 1580 (11th
Cir.1986); United States v. Eisenstein, 731 F.2d
1540, 1543 (11th Cir.1984). Willfulness can rarely
be proven by direct evidence, since it is a state of
mind; it is usually established by drawing reason-
able inferences from the available facts. United
Satesv. Wells, 766 F.2d 12, 20 (1st Cir.1985).
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The Bank contends that the trial court's instructions
on knowledge and specific intent effectively re-
lieved the government of its responsibility to prove
that the Bank acted willfully. The trial judge began
her instructions on this element by outlining * 855
generally the concepts of knowledge and willful-
ness:

Knowingly simply means voluntarily and intention-
aly. It's designed to exclude a failure that is done
by mistake or accident, or for some other innocent
reason. Willfully means voluntarily, intentionally,
and with a specific intent to disregard, to disobey
the law, with a bad purpose to violate the law.

[9] The trial judge properly instructed the jury that
it could infer knowledge if a defendant consciously
avoided learning about the reporting requirements.
The court then focused on the kind of proof that
would establish the Bank's knowledge of its filing
obligations. The judge instructed that the know-
ledge of individual employees acting within the
scope of their employment is imputed to the Bank.
She told the jury that “if any employee knew that
multiple checks would require the filing of reports,
the bank knew it, provided the employee knew it
within the scope of his employment,....”

The trial judge then focused on the issue of
“collective knowledge”:

In addition, however, you have to look at the bank
as an institution. As such, its knowledge is the sum
of the knowledge of all of the employees. That is,
the bank's knowledge is the totality of what all of
the employees know within the scope of their em-
ployment. So, if Employee A knows one facet of
the currency reporting requirement, B knows anoth-
er facet of it, and C a third facet of it, the bank
knows them all. So if you find that an employee
within the scope of his employment knew that
CTRs had to be filed, even if multiple checks are
used, the bank is deemed to know it. The bank is
also deemed to know it if each of several employ-
ees knew a part of that requirement and the sum of
what the separate employees knew amounted to
knowledge that such a requirement existed.

After discussing the two modes of establishing

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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knowledge-via either knowledge of one of its indi-
vidual employees or the aggregate knowledge of all
its employees-the trial judge turned to the issue of
specific intent:

There is a similar double business with respect to
the concept of willfulness with respect to the bank.
In deciding whether the bank acted willfully, again
you have to look first at the conduct of all employ-
ees and officers, and, second, at what the bank did
or did not do as an institution. The bank is deemed
to have acted willfully if one of its employeesin the
scope of his employment acted willfully. So, if you
find that an employee willfully failed to do what
was necessary to file these reports, then that is
deemed to be the act of the bank, and the bank is
deemed to have willfully failed to file.

Alternatively, the bank as an institution has certain
responsibilities; as an organization, it has certain
responsibilities. And you will have to determine
whether the bank as an organization consciously
avoided learning about and observing CTR require-
ments. The Government to prove the bank guilty on
this theory, has to show that its failure to file was
the result of some flagrant organizational indiffer-
ence. In this connection, you should look at the
evidence as to the bank's effort, if any, to inform its
employees of the law; its effort to check on their
compliance; its response to various bits of informa-
tion that it got in August and September of '84 and
February of '85; its policies, and how it carried out
its stated policies.

If you find that the Government has proven with re-
spect to any transaction either that an employee
within the scope of his employment willfully failed
to file a required report or that the bank was flag-
rantly indifferent to its obligations, then you may
find that the bank has willfully failed to file the re-
quired reports.

The Bank contends that the trial court's instructions
regarding knowledge were defective*856 because
they eliminated the requirement that it be proven
that the Bank violated a known legal duty. It avers
that the knowledge instruction invited the jury to
convict the Bank for negligently maintaining a poor
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communications network that prevented the consol -
idation of the information held by its various em-
ployees. The Bank argues that it is error to find that
a corporation possesses a particular item of know-
ledge if one part of the corporation has half the in-
formation making up the item, and another part of
the entity has the other half.

[10][11] A collective knowledge instruction is en-
tirely appropriate in the context of corporate crim-
inal liability. Riss & Company v. United States, 262
F.2d 245, 250 (8th Cir.1958); Inland Freight Lines
v. United States, 191 F.2d 313, 315 (10th Cir.1951);
Camacho v. Bowling, 562 F.Supp. 1012, 1025
(N.D.111.1983); United Satesv. T.I.M.E.-D.C,, Inc.,
381 F.Supp. 730, 738-39 (W.D.W.Va.1974); United
States v. Sawyer Transport, Inc., 337 F.Supp. 29
(D.Minn.1971), aff'd,463 F.2d 175 (8th Cir.1972).
The acts of a corporation are, after all, simply the
acts of all of its employees operating within the
scope of their employment. The law on corporate
criminal liability reflects this. See, e.g., United
States v. Cincotta, 689 F.2d 238, 241, 242 (1st
Cir.), cert. denied,459 U.S. 991, 103 S.Ct. 347, 74
L.Ed.2d 387 (1982); United States v. Richmond,
700 F.2d 1183, 1195 n. 7 (11th Cir.1983). Simil-
arly, the knowledge obtained by corporate employ-
ees acting within the scope of their employment is
imputed to the corporation. Steere Tank Lines, Inc.
v. United States, 330 F.2d 719, 722 (5th Cir.1964).
Corporations compartmentalize knowledge, sub-
dividing the elements of specific duties and opera-
tions into smaller components. The aggregate of
those components constitutes the corporation's
knowledge of a particular operation. It is irrelevant
whether employees administering one component
of an operation know the specific activities of em-
ployees administering another aspect of the opera-
tion:

[A] corporation cannot plead innocence by assert-
ing that the information obtained by several em-
ployees was not acquired by any one individual
who then would have comprehended its full import.
Rather the corporation is considered to have ac-
quired the collective knowledge of its employees
and is held responsible for their failure to act ac-
cordingly.
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United Satesv. T.I.M.E.-D.C., Inc., 381 F.Supp. at
738. Since the Bank had the compartmentalized
structure common to all large corporations, the
court's collective knowledge instruction was not
only proper but necessary.

[12] Nor do we find any defects in the trial court's
instructions on specific intent. The court told the
jury that the concept of willfulness entails a volun-
tary, intentional, and bad purpose to disobey the
law. Her instructions on this element, when viewed
as awhole, directed the jury not to convict for acci-
dental, mistaken or inadvertent acts or omissions. It
is urged that the court erroneously charged that
willfulness could be found via flagrant indifference
by the Bank toward its reporting obligations. With
respect to federal regulatory statutes, the Supreme
Court has endorsed defining willfulness, in both
civil and criminal contexts, as “a disregard for the
governing statute and an indifference to its require-
ments.” Trans World Airlines, Inc. v. Thurston, 469
U.S. 111, 127 & n. 20, 105 S.Ct. 613, 625 & n. 20,
83 L.Ed.2d 523 (1985); United States v. lllinois
Central R. Co., 303 U.S. 239, 58 S.Ct. 533, 82
L.Ed. 773 (1938); accord Stein Distributing Com-
pany v. Dept. of Treasury Bureau of Alcohol, To-
bacco & Firearms, 779 F.2d 1407, 1413 (9th Cir.),
cert. denied, 476 U.S. 1111, 106 S.Ct. 1963, 90
L.Ed.2d 649 (1986); United Sates v. Dye Construc-
tion, 510 F.2d 78, 82 (10th Cir.1975); F.X. Messina
Construction Corp. v. Occupational Safety and
Health Review Commission, 505 F.2d 701, 702 (1st
Cir.1974); United States v. Tarver, 642 F.Supp.
1109  (D.Wyo0.1986); United Sates .
T.I.M.E.-D.C,, Inc., 381 F.Supp. at 740-41. Accord-
ingly, we find *857 no error in the court's instruc-
tion on willfulness.

B. Evidence of Willfulness

The Bank asserts that the evidence did not suffice
to show that it had willfully failed to comply with
the Act's reporting requirements. We review the
evidence in the light most favorable to the govern-
ment. United States v. Medina, 761 F.2d 12, 16 n. 3
(1st Cir.1985); United Sates v. Tierney, 760 F.2d
382, 384 (1st Cir.), cert. denied,474 U.S. 843, 106

FOR EDUCATIONAL USE ONLY Page 14
821 F.2d 844, 56 USLW 2042, 23 Fed. R. Evid. Serv. 417

S.Ct. 131, 88 L.Ed.2d 108 (1985).

As already discussed, the language of the Treasury
regulations itself gave notice that cash withdrawals
over $10,000 were reportable, regardiess of the
number of checks used. Primary responsibility for
CTR compliance in the Bank's branch offices was
assigned to head tellers and branch managers. Head
tellers Orlandella and Murphy, who knew of the
nature of McDonough's transactions, also knew of
the CTR filing obligations imposed by the Bank.
The jury heard testimony from former bank teller
Simona Wong, who stated that she knew Mc-
Donough's transactions were reportable, and that
the source of her knowledge was head teller
Murphy.

[13] Even if some Bank personnel mistakenly re-
garded McDonough as engaging in multiple trans-
actions, there was convincing evidence that the
Bank knew that his withdrawals were reportable.
An internal memo sent in May 1983 by project co-
ordinator Jayne Brady to all branch managers and
head tellers stated that “ ‘[r]eportable transactions
are expanded to include multiple transactions which
aggregate more than $10,000 in any one day.” This
includes deposits or withdrawals by a customer to
or from more than one account.” (Emphasis in ori-
ginal.) The Prudential Branch Manual instructed
that if Bank personnel know that a customer has en-
gaged in multiple transactions totalling $10,000 or
more, then such transactions should be regarded as
a single transaction. In addition, since 1980, the in-
structions on the back of CTR forms have directed
that reports be filed on multiple transactions which
aggregate to over $10,000. Finally, a Bank auditor
discussed with Orlandella and Murphy, the Bank's
obligation to report a customer's multiple transac-
tions in a single day which amount to more than
$10,000. We do not suggest that these evidentiary
items in themselves legally bound the Bank to re-
port McDonough's transactions; it is the language
of the regulations that impose such a duty. This
evidence, however, proved that the Bank had ample
knowledge that transactions like McDonough's
came within the purview of the Act.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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[14] Regarding the Bank's specific intent to violate
the reporting obligation, Simona Wong testified
that head teller Patricia Murphy knew that Mc-
Donough's transactions were reportable, but, on one
occasion, deliberately chose not to file a CTR on
him because he was “a good customer.” In addition,
the jury heard testimony that bank employees re-
garded McDonough's transactions as unusual, spec-
ulated that he was a bookie, and suspected that he
was structuring his transactions to avoid the Act's
reporting requirements. An internal Bank memo,
written after an investigation of the McDonough
transactions, concluded that a “ person managing the
branch would have to have known that something
strange was going on.” Given the suspicions
aroused by McDonough's banking practices and the
abundance of information indicating that his trans-
actions were reportable, the jury could have con-
cluded that the failure by Bank personnel to, at
least, inquire about the reportability of Mc-
Donough's transactions constituted flagrant indif-
ference to the obligations imposed by the Act.

We hold that the evidence was sufficient for a find-
ing of willfulness.

C. Instructions Pertaining to the Bank's Post-July
1984 Conduct

At trial, the government introduced evidence of the
Bank's CTR compliance efforts after July 31, 1984,
the last date on which the Bank was charged with
failing to *858 file a CTR. On August 7, 1984, the
Bank learned that McDonough's transactions were
being investigated by law-enforcement agencies. In
addition, the branch manager and head teller were
told specifically that McDonough's transactions
were reportable. The government introduced evid-
ence of the Bank's conduct after July 1984, which
could be found to show scant effort by the Bank to
comply with its legal obligations, even after it had
learned that McDonough had come under suspicion.
The Bank's failure to file a CTR on McDonough's
July 31, 1984, transaction was highlighted specific-
ally. The government argued that when the Bank
was told directly by law enforcement officers on
August 7 that McDonough's transactions were re-
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portable, it should have at least completed a CTR
on the July 31 withdrawal, while it still had time to
meet the statute's fifteen-day filing deadline. The
government also pointed to the fact that between
August 1984 and May 1985 there occurred a flurry
of law-enforcement activity surrounding Mc-
Donough's transactions with the Bank. The Bank,
however, did not make any effort to report Mc-
Donough's 1983 and 1984 transactions until May
1985, after it received a federal grand jury sub-
poena.

This evidence was admitted originally on the Count
One conspiracy charge which the trial court dis-
missed after all testimony had been taken. The
Bank did not move to strike this evidence once the
conspiracy charge was dismissed. During closing
argument, the government urged that the post-July
1984 evidence manifested the Bank's disregard of
its reporting duty, and thus inferentially illuminated
its mental state during the time period charged in
the indictment. The trial court instructed the jury
that it could consider post-July 1984 conduct as
probative of the Bank's intent to violate the Act.
Specifically, the court told the jury that the evid-
ence might shed light on whether the Bank had
been flagrantly indifferent to its reporting obliga-
tions.

The Bank made a timely objection to this instruc-
tion. It argued that the Act's statutory and regulat-
ory language prohibited a finding of willfulness
based on evidence beyond the fifteen-day deadline
for filing CTRs on reportable transactions. The
Bank also avers that the judge's instructions invited
the jury to convict it for acts not charged as viola-
tions in the indictment.

[15] A common sense reading of the statute and its
regulations suggests that the fifteen-day filing dead-
line simply marks the commencement of_the of-
fense. Federal Rule of Evidence 404(b) FN7 has
been held to allow the admission of acts or conduct
subseguent to the offense char%el\ld 8to prove intent to
commit the alleged illegal act. United Sates v.
Whalely, 786 F.2d 1229, 1232-33 (4th Cir.1986);
United States v. Hurley, 755 F.2d 788, 790 (11th
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Cir.1985); United Sates v. Arroyo-Angulo, 580
F.2d 1137, 1149 (2d Cir.), cert. denied,439 U.S.
913, 99 S.Ct. 285, 58 L.Ed.2d 260 (1978); United
States v. Gallo, 543 F.2d 361, 364-65
(D.C.Cir.1976). In prosecutions for willful failure
to file tax returns, for example, the element of will-
fulness may be shown by conduct subsequent to the
date on which the return was due. United Sates v.
Sempos, 772 F.2d 1, 2 (1st Cir.1985); *859 United
States v. Richards, 723 F.2d 646, 648-49 (8th
Cir.1983); United States v. Serlin, 707 F.2d 953,
959 (7th Cir.1983). We note also that the Bank's
defense at trial included claims that the nonreport-
ing of these transactions occurred accidentally or
by mistake. Rule 404(b) invites the admission of
relevant instances of subsequent conduct to show
“absence of mistake or accident.” Because the Bank
did not move to strike the evidence after Count One
was dismissed, and since Rule 404(b) allows the
admission of subsequent conduct to show a defend-
ant's mental state at the time of the charged offense,
we uphold the district court's instruction that post-
July 1984 conduct was probative of the Bank's
mental state.

FN7. Federa Rule of Evidence 404(b)
provides:

(b) Other crimes, wrongs, or acts. Evid-
ence of other crimes, wrongs, or acts is not
admissible to prove the character of a per-
son in order to show that he acted in con-
formity therewith. It may, however, be ad-
missible for other purposes, such as proof
of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of
mistake or accident.

FN8. United States v. Bourque, 541 F.2d
290 (1st Cir.1976), relied on by the Bank,
does not hold to the contrary. In Bourque,
the issue was whether subsequent conduct
by the defendant could be used to establish
the actus reus-the failure to file a tax re-
turn on a prescribed date. In the instant
case, the criminal act-the defendant's fail-
ure to file CTRs-is established. The issue
is whether the Bank possessed the requisite
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mental state. Nothing in Bourque suggests
that the prosecution is barred from using
subsequent conduct to shed light on the de-
fendant's mens rea at the time of the com-
mission of the criminal act.

FN9. We reject the suggestion by amicus,
the Massachusetts Bankers Association,
that our endorsement of the trial court's in-
struction makes a continuing offense out of
a failure to file a CTR within fifteen days
of handling a reportable transaction. The
act constituting the offense is established
after fifteen days. Conduct beyond the fif-
teen-day filing period is not relevant to
whether the offensive act was committed,
but only to the mental state with which the
act was committed.

[16] We also reject the Bank's contention that the
trial judge's reference to the post-July 1984 evid-
ence in her instructions regarding willfulness in-
vited the jury to convict for conduct not charged in
the indictment. Viewing the instructions as awhole,
we do not think that this reference prejudiced the
Bank in any significant way. The tria judge in-
structed the jury that it should only consider the
charges specified in the indictment. She stressed
that the offenses charged were thirty-one failures to
file CTRs within fifteen days of handling a report-
able transaction. She stated that such failures must
be willful. The trial judge mentioned the post-July
1984 evidence only once, specifying that the jury
should consider this evidence in connection with
the element of willfulness.

In United States v. Baskes, 649 F.2d 471 (7th
Cir.1980), cert. denied,450 U.S. 1000, 101 S.Ct.
1706, 68 L.Ed.2d 201 (1981), the defendant objec-
ted to the trial judge's instruction to the jury that
subsequent act evidence could be considered to
shed light on the defendant's intent to commit the
charged offense. The defendant urged that
“additional illegalities could be inferred from the
[subsequent act] evidence and ... might confuse the
issue and mislead the jury.” Id. at 480. The Seventh
Circuit upheld the charge, noting that the trial judge
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instructed the jury that it could only consider the
evidence as it related to the defendant's intent. 1d. at
481. It would have been preferable if the trial judge
here had directly and specifically informed the jury
that the post-July 1984 evidence could be con-
sidered only on the issue of the Bank's state of mind
before July 1984. It is significant, however, that
this evidence was mentioned only once, in direct
connection with the instructions on the element of
specific intent. The trial judge had already carefully
instructed the jury to disregard the conspiracy
charge against the defendants, which involved al-
leged criminal conduct by the Bank after July 1984.
Moreover, the jury was given a redacted copy of
the indictment which lacked any reference to con-
duct engaged in by the Bank after July 1984, and
instructed only to consider the charges, “outlined
by date,” specified therein. Viewed as a whole, the
instructions provided sufficient guidance to the jury
that the post-July 1984 evidence was relevant only
to the intent with which the Bank committed the of -
fenses charged in the redacted indictment.

Affirmed.

C.A.1 (Mass.),1987.

U.S. v. Bank of New England, N.A.

821 F.2d 844, 56 USLW 2042, 23 Fed. R. Evid.
Serv. 417
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Braswell v. U.S.
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Supreme Court of the United States
Randy BRASWELL, Petitioner
V.

UNITED STATES.

No. 87-3.

Argued March 1, 1988.
Decided June 22, 1988.

President and sole shareholder of corporations was
found in contempt of court by the United States
District Court for the Southern District of Missis-
sippi, William Henry Barbour, Jr., J., for refusing to
produce books and records of corporations pursuant
to federal grand jury subpoena, and president ap-
pealed. The United States Court of Appeals for the
Fifth Circuit, 814 F.2d 190, affirmed. President's
petition for writ of certiorari was granted. The Su-
preme Court, Chief Justice Rehnquist, held that
president could not interpose Fifth Amendment ob-
jection to compel production of corporate records,
even if act of production might prove personally in-
criminating.

Affirmed.

Justice Kennedy dissented and filed opinion in
which Justice Brennan, Justice Marshall and Justice
Scalia joined.
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41011 Competency

41011(D) Confidential Relations and Priv-
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410k184(1) k. In General. Most Cited
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Contents of subpoenaed business records are not
privileged.

[2] Witnesses 410 €=0297(1)

410 Witnesses
410111 Examination
410111(D) Privilege of Witness
410k297 Self-Incrimination
410k297(1) k. In General. Most Cited
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For purposes of Fifth Amendment right against
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410 Witnesses
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410k298 k. Privilege as to Production of
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corporate records on ground that it would violate
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crimination, regardless of whether subpoena is ad-
dressed to corporation or to individual in his capa-
city as custodian. U.S.C.A. Const.Amend. 5.

[4] Witnesses 410 €298

410 Witnesses
410111 Examination
410111(D) Privilege of Witness

410k298 k. Privilege as to Production of
Documents. Most Cited Cases
Custodian of corporate or entity records holds those
documents in representative rather than personal
capacity, and custodian’'s assumption of his repres-
entative capacity gives rise to duty to produce cor-
porate records on proper demand by government.
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Documents. Most Cited Cases
Witnesses 410 €=~306

410 Witnesses
410111 Examination
410111(D) Privilege of Witness

410k306 k. Persons Entitled to Claim
Privilege. Most Cited Cases
If subpoena is addressed to corporation, corporation
must find some means by which to comply, because
Fifth Amendment defense is not available to it.
U.S.C.A. Const.Amend. 5.

[6] Criminal Law 110 €~242.6

110 Criminal Law
11011 Defensesin General
110k42 Immunity to One Furnishing Inform-
ation or Evidence
110k42.6 k. Effect of Grant of Immunity.
Most Cited Cases
(Formerly 110k42)
All evidence obtained under grant of immunity to
custodian of corporate records may be used freely
against corporation, but testimony obtained pursu-
ant to grant of statutory use immunity may be used
neither directly nor derivatively. 18 U.S.C.A. §
6002.

[7] Criminal Law 110 €-242.7(2)

110 Criminal Law
11011 Defensesin General
110k42 Immunity to One Furnishing Inform-
ation or Evidence
110k42.7 Enforcement of Grant of Im-
munity
110k42.7(2) k. Evidence. Most Cited
Cases
(Formerly 110k42, 110k334)
One raising claim under federal immunity statute
need only show that he testified under grant of im-
munity in order to shift to government heavy bur-
den of proving that all evidence it proposes to use
was derived from legitimate independent sources.
18 U.S.C.A. § 6002.

[8] Witnesses 410 €~-306

410 Witnesses
410111 Examination
410111(D) Privilege of Witness

410k306 k. Persons Entitled to Claim
Privilege. Most Cited Cases
In criminal prosecution against custodian of corpor-
ate records, government may not introduce into
evidence before jury fact that subpoena was served
upon and corporation's documents were delivered
by one particular individual, the custodian.
U.S.C.A. Const.Amend. 5.

[9] Criminal Law 110 €444

110 Criminal Law
110X VII Evidence
110XV 11(P) Documentary Evidence

110k444 k. Authentication of Documents.
Most Cited Cases
Government may offer testimony establishing that
corporation produced records subpoenaed, and jury
may draw from corporation's act of production con-
clusion that records in question are authentic cor-
porate records, which corporation possessed, and
which it produced in response to subpoena
U.S.CA. Const.AFrngcnd. 5.
** 2285 Syllabus

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the con-
venience of the reader. See United States v.
Detroit Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 287, 50 L.Ed. 499.

*99 A federal grand jury issued a subpoena to peti-
tioner as the president of two corporations, requir-
ing him to produce the corporations' records. The
subpoena provided that petitioner could deliver the
records to the agent serving the subpoena, and did
not require petitioner to testify. The corporations
involved were incorporated by petitioner, who is
the sole shareholder of one of them. Petitioner, his
wife, and his mother are the directors of both cor-
porations, and his wife and mother are secretary-
treasurer and vice president of the corporations, re-
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spectively, but neither has any authority over the
corporations’ business affairs. The District Court
denied petitioner's motion to quash the subpoena,
holding that the “collective entity doctrine” preven-
ted petitioner from asserting that his act of produ-
cing the corporations' records was protected by the
Fifth  Amendment privilege against self-
incrimination. The Court of Appeals affirmed.

Held: The custodian of corporate records may not
resist a subpoena for such records on the ground
that the act of production will incriminate him in
violation of the Fifth Amendment. This Court's pre-
cedents as to the development of the collective en-
tity doctrine do not support petitioner's argument
that, even though the contents of subpoenaed busi-
ness records are not privileged, and even though
corporations are not protected by the Fifth Amend-
ment, nevertheless his act of producing the docu-
ments has independent testimonial significance,
which would incriminate him individually, and that
the Fifth Amendment prohibits Government com-
pulsion of that act. If petitioner had conducted his
business as a sole proprietorship, United Sates v.
Doe, 465 U.S. 605, 104 S.Ct. 1237, 79 L.Ed.2d
552, would require that he be provided the oppor-
tunity to show that his act of production would en-
tail testimonial self-incrimination as to admissions
that the records existed, were in his possession, and
were authentic. However, representatives of a col-
lective entity act as agents, and the official records
of the organization that are held by them in a rep-
resentative rather than a personal capacity cannot
be the subject of their personal privilege against
self-incrimination, even though production of the
papers might tend to incriminate them personally.
The plain mandate of the precedents is that the cor-
porate entity doctrine applies regardless of the cor-
poration's size, and regardless of whether the sub-
poena is addressed* 100 to the corporation or, as
here, to the individual in his capacity as the records
custodian. Any claim of Fifth Amendment privilege
asserted by the agent would be tantamount to a
claim of privilege by the corporation, which pos-
sesses no such privilege. Recognizing a Fifth
Amendment privilege on behalf of records custodi-
ans of collective entities would have a detrimental

impact on the Government's efforts to prosecute
“white-collar crime.” Such impact cannot be satis-
factorily minimized by either granting the custodian
**2286 statutory immunity as to the act of produc-
tion or addressing the subpoena to the corporation
and alowing it to choose an agent to produce the
records who can do so without incriminating him-
self. However, since the custodian acts as the cor-
poration's representative, the act of production is
deemed one of the corporation, not the individual,
and the Government may make no evidentiary use
of the “individual act” of production against the in-
dividual. Pp. 2287-2295.

814 F.2d 190 (CA5 1987), affirmed.

REHNQUIST, C.J., delivered the opinion of the
Court, in which WHITE, BLACKMUN,
STEVENS, and O'CONNOR, JJ., joined.
KENNEDY, J., filed a dissenting opinion, in which
BRENNAN, MARSHALL, and SCALIA, JJ,
joined, post, p. ---.

Michael S. Fawer argued the cause for petitioner.
With him on the brief was Herbert V. Larson, Jr.
Roy T. Englert, Jr., argued the cause for the United
States. With him on the brief were Solicitor Gener-
al Fried, Assistant Attorney General Weld, Deputy
Solicitor General Bryson, and Joel M. Gershowitz.*
* David S. Rudolf filed a brief for the National As-
sociation of Criminal Defense Lawyers as amicus
curiae.

Chief Justice REHNQUIST delivered the opinion
of the Court.

This case presents the question whether the custodi-
an of corporate records may resist a subpoena for
such records on the ground that the act of produc-
tion would incriminate him in violation of the Fifth
Amendment. We conclude that he may not.

From 1965 to 1980, petitioner Randy Braswell op-
erated his business-which comprises the sale and
purchase of equipment,*101 land, timber, and oil
and gas interests-as a sole proprietorship. In 1980,
he incorporated Worldwide Machinery Sales, Inc.,
aMississippi corporation, and began conducting the
business through that entity. In 1981, he formed a

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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second Mississippi corporation, Worldwide Pur-
chasing, Inc., and funded that corporation with the
100 percent interest he held in Worldwide Ma-
chinery. Petitioner was and is the sole shareholder
of Worldwide Purchasing, Inc.

Both companies are active corporations, maintain-
ing their current status with the State of Missis-
sippi, filing corporate tax returns, and keeping cur-
rent corporate books and records. In compliance
with Mississippi law, both corporations have three
directors, petitioner, his wife, and his mother. Al-
though his wife and mother are secretary-treasurer
and vice-president of the corporations, respectively,
neither has any authority over the business affairs
of either corporation.

In August 1986, a federal grand jury issued a sub-
poena to “Randy Braswell, President Worldwide
Machinery Sales Inc. [and] Worldwide Purchasing,
Inc.,” App. 6, requiring petitioner to produce the
books and records of the two corporations. The
subpoena provided that petitioner could deliver the
records to the agent serving the subpoena, and did
not require petitioner to testify. Petitioner moved to
guash the subpoena, arguing that the act of produ-
cing the records would incriminate him in violation
of his Fifth Amendment privilege against self-
incrimination. The District Court denied the motion
to quash, ruling that the “collective entity doctrine”
prevented petitioner from asserting that his act of
producing the corporations' records was protected
by the *102 Fifth Amendment. The court rejected
petitioner's argument that the collective entity doc-
trine does not apply when a corporation is so small
that it constitutes nothing more than the individual's
alter ego.

FN1. The subpoena requested the follow-
ing: receipts and disbursement journals;
general ledger and subsidiaries; accounts
receivable/accounts payable ledgers, cards,
and all customer data; bank records of sav-
ings and checking accounts, including
statements, checks, and deposit tickets;
contracts, invoices-sales and purchase-
conveyances, and correspondence; minutes

and stock books and ledgers; loan disclos-
ure statements and agreements; liability
ledgers, and retained copies of Forms
1120, W-2, W-4, 1099, 940 and 941.

The United States Court of Appeals for the Fifth
Circuit affirmed, citing **2287Bellis v. United
States, 417 U.S. 85, 88, 94 S.Ct. 2179, 2182, 40
L.Ed.2d 678 (1974), for the proposition that a cor-
poration's records custodian may not claim a Fifth
Amendment privilege no matter how small the cor-
poration may be. The Court of Appeals declared
that Bellis retained vitality following United States
v. Doe, 465 U.S. 605, 104 S.Ct. 1237, 79 L.Ed.2d
552 (1984), and therefore, “Braswell, as custodian
of corporate documents, has no act of production
privilege under the fifth amendment regarding cor-
porate documents.” In re Grand Jury Proceedings,
814 F.2d 190, 193 (1987). We granted certiorari to
resolve a conflict among the Courts of Appeals.

484 U.S. 814, 108 S.Ct. 64, 98 L.Ed.2d 28 (1987).
We now affirm.

FN2. Compare In re Grand Jury Proceed-
ings (Morganstern), 771 F.2d 143 (CA6)
(en banc), cert. denied, 474 U.S. 1033, 106
S.Ct. 594, 88 L.Ed.2d 574 (1985); In re
Grand Jury Subpoena (85-W-71-5), 784
F.2d 857 (CA8 1986), cert. dism'd sub
nom. See v. United States, 479 U.S. 1048,
107 S.Ct. 918, 93 L.Ed.2d 865 (1987);
United Sates v. Malis, 737 F.2d 1511
(CA9 1984); Inre Grand Jury Proceedings
(Vargas), 727 F.2d 941 (CA10), cert.
denied, 469 U.S. 819, 105 S.Ct. 90, 83
L.Ed.2d 37 (1984), which have refused to
recognize a Fifth Amendment privilege,
with United States v. Antonio J. Sancetta,
M.D., P.C., 788 F.2d 67, 74 (CA2 1986);
Inre Grand Jury Matter (Brown), 768 F.2d
525 (CA3 1985) (en banc); United States v.
Lang, 792 F.2d 1235, 1240 (CA4),cert.
denied, 479 U.S. 985, 107 S.Ct. 574, 93
L.Ed.2d 578 (1986); In re Grand Jury No.
86-3 (Will Roberts Corp.), 816 F.2d 569,
573 (CA11 1987); In re Sealed Case, 266
U.S.App.D.C. 30, 832 F.2d 1268 (1987),
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which have recognized a Fifth Amendment
privilege.

[1] There is no question but that the contents of the
subpoenaed business records are not privileged. See
Doe, supra; Fisher v. United Sates, 425 U.S. 391,
96 S.Ct. 1569, 48 L.Ed.2d 39 (1976). Similarly, pe-
titioner asserts no self-incrimination claim on be-
half of the corporations; it is well established that
such artificial entities are not protected by the Fifth
Amendment. Bellis, supra. Petitioner instead relies
solely upon the argument that his *103 act of pro-
ducing the documents has independent testimonial
significance, which would incriminate him indi-
vidually, and that the Fifth Amendment prohibits
Government compulsion of that act. The bases for
this argument are extrapolated from the decisions of
this Court in Fisher, supra, and Doe, supra.

In Fisher, the Court was presented with the ques-
tion whether an attorney may resist a subpoena de-
manding that he produce tax records which had
been entrusted to him by his client. The records in
guestion had been prepared by the client's account-
ants. In analyzing the Fifth Amendment claim for-
warded by the attorney, the Court considered
whether the client-taxpayer would have had a valid
Fifth Amendment claim had he retained the records
and the subpoena been issued to him. After explain-
ing that the Fifth Amendment prohibits “compelling
a person to give ‘testimony’ that incriminates
him,”425 U.S., at 409, 96 S.Ct., at 1580, the Court
rejected the argument that the contents of the re-
cords were protected. The Court, however, went on
to observe:

“The act of producing evidence in response to a
subpoena nevertheless has communicative aspects
of its own, wholly aside from the contents of the
papers produced. Compliance with the subpoena ta-
citly concedes the existence of the papers deman-
ded and their possession or control by the taxpayer.
It also would indicate the taxpayer's belief that the
papers are those described in the subpoena. Curcio
v. United States, 354 U.S. 118, 125 [77 S.Ct. 1145,
1150, 1 L.Ed.2d 1225] (1957). The elements of
compulsion are clearly present, but the more diffi-
cult issues are whether the tacit averments of the

taxpayer are both ‘testimonial’ and ‘incriminating’
for purposes of applying the Fifth Amendment.
These questions perhaps do not lend themselves to
categorical answers; their resolution may instead
depend on the facts and circumstances of particular
cases or classes thereof.” Id., at 410,96 S.Ct., at
1581.

*104 The Court concluded that under the “facts and
circumstances’ there presented, **2288 the act of
producing the accountants papers would not
“involve testimonial self-incrimination.” 1d., at 411,
96 S.Ct., at 1581.7°

FN3. After observing that the papers in
guestion had been prepared by the taxpay-
er's accountants, the Court noted: “The ex-
istence and location of the papers are a
foregone conclusion and the taxpayer adds
little or nothing to the sum total of the
Government's information by conceding
that he in fact has the papers.” 425 U.S,, at
411, 96 S.Ct., at 1581. Nor would the tax-
payer's production of the papers serve to
authenticate or vouch for the accuracy of
the accountants work. Id., at 413, 96 S.Ct.,
at 1582.

Eight years later, in United States v. Doe, supra, the
Court revisited the question, this time in the context
of a claim by a sole proprietor that the compelled
production of business records would run afoul of
the Fifth Amendment. After rejecting the conten-
tion that the contents of the records were them-
selves protected, the Court proceeded to address
whether respondent's act of producing the records
would constitute protected testimonia incrimina-
tion. The Court concluded that respondent had es-
tablished a valid Fifth Amendment claim. It de-
ferred to the lower courts, which had found that en-
forcing the subpoenas at issue would provide the
Government valuable information: By producing
the records, respondent would admit that the re-
cords existed, were in his possession, and were au-
thentic. 465 U.S., at 613, n. 11, 104 S.Ct. 1242, n.
11.
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[2] Had petitioner conducted his business as a sole
proprietorship, Doe would require that he be
provided the opportunity to show that his act of
production would entail testimonial  self-
incrimination. But petitioner has operated his busi-
ness through the corporate form, and we have long
recognized that, for purposes of the Fifth Amend-
ment, corporations and other collective entities are
treated differently from individuals. This doctrine-
known as the collective entity rule-has a lengthy
and distinguished pedigree.

*105 The rule was first articulated by the Court in
the case of Hale v. Henkel, 201 U.S. 43, 26 S.Ct.
370, 50 L.Ed. 652 (1906). Hale, a corporate officer,
had been served with a subpoena ordering him to
produce corporate records and to testify concerning
certain corporate transactions. Although Hale was
protected by personal immunity, he sought to resist
the demand for the records by interposing a Fifth
Amendment privilege on behalf of the corporation.
The Court rejected that argument: “[W]e are of the
opinion that there is a clear distinction ... between
an individual and a corporation, and ... the latter has
no right to refuse to submit its books and papers for
an examination at the suit of the State.” Id., at 74,
26 S.Ct., at 379. The Court explained that the cor-
poration “is a creature of the State,”ibid., with
powers limited by the State. As such, the State may,
in the exercise of its right to oversee the corpora-
tion, demand the production of corporate records.
Id., at 75, 26 S.Ct., at 379.

The ruling in Hale represented a limitation on the
prior holding in Boyd v. United Sates, 116 U.S.
616, 6 S.Ct. 524, 29 L.Ed. 746 (1886), which in-
volved a court order directing partners to produce
an invoice received by the partnership. The partners
had produced the invoice, but steadfastly main-
tained that the court order ran afoul of the Fifth
Amendment. This Court agreed. After concluding
that the order transgressed the Fourth Amendment,
the Court declared: “[A] compulsory production of
the private books and papers of the owner of goods
sought to be forfeited ... is compelling him to be a
witness against himself, within the meaning of the
Fifth Amendment to the Constitution....” 1d., at

634-635, 6 S.Ct., at 534 (emphasis added). Hale
carved an exception out of Boyd by establishing
that corporate books and records are not “private
papers’ protected by the Fifth Amendment.

Although Hale settled that a corporation has no
Fifth Amendment privilege, the Court did not ad-
dress whether a corporate officer could resist a sub-
poena for corporate records by invoking his person-
al privilege** 2289 -Hale had been protected by im-
munity. In *106Wilson v. United Sates, 221 U.S.
361, 31 S.Ct. 538, 55 L.Ed. 771 (1911), the Court
answered that question in the negative. There, a
grand jury investigating Wilson had issued a sub-
poena to a corporation demanding the production of
corporate letterpress copybooks, which Wilson, the
corporation's president, possessed. Wilson refused
to produce the books, arguing that the Fifth Amend-
ment prohibited compulsory production of person-
ally incriminating books that he held and con-
trolled. The Court rejected this argument, observing
first that the records sought were not private or per-
sonal, but rather belonged to the corporation. The
Court continued:

“[Wilson] held the corporate books subject to the
corporate duty. If the corporation were guilty of
misconduct, he could not withhold its books to save
it; and if he were implicated in the violations of
law, he could not withhold the books to protect
himself from the effect of their disclosures. The
[State's] reserved power of visitation would seri-
ously be embarrassed, if not wholly defeated in its
effective exercise, if guilty officers could refuse in-
spection of the records and papers of the corpora-
tion. No personal privilege to which they are en-
titled requires such a conclusion.... [T]he visitatori-
al power which exists with respect to the corpora-
tion of necessity reaches the corporate books
without regard to the conduct of the custodian.” Id.,
at 384-385, 31 S.Ct., at 546.

“... When [Wilson] became president of the corpor-
ation and as such held and used its books for the
transaction of its business committed to his charge,
he was at all times subject to its direction, and the
books continuously remained under its control. If
another took his place his custody would yield. He
could assert no personal right to retain the corporate
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books against any demand of government which the
corporation was bound to recognize.” 1d., at 385, 31
S.Ct., at 546.

In a companion case, Dreier v. United States, 221
U.S. 394, 31 S.Ct. 550, 55 L.Ed. 784 (1911), the
Court applied the holding in Wilson to a Fifth *107
Amendment attack on a subpoena addressed to the
corporate custodian. Although the subpoena in
Wilson had been addressed to the corporation, the
Court found the distinction irrelevant: “Dreier was
not entitled to refuse the production of the corpor-
ate records. By virtue of the fact that they were the
documents of the corporation in his custody, and
not his private papers, he was under the aobligation
to produce them when called for by proper pro-
cess.” 221 U.S,, at 400, 31 S.Ct., at 550.

The next significant step in the development of the
collective entity rule occurred in United Sates v.
White, 322 U.S. 694, 64 S.Ct. 1248, 88 L.Ed. 1542
(1944), in which the Court held that a labor union is
a collective entity unprotected by the Fifth Amend-
ment. There, agrand jury had issued a subpoena ad-
dressed to a union requiring the production of cer-
tain union records. White, an assistant supervisor of
the union, appeared before the grand jury and de-
clined to produce the documents “ ‘upon the ground
that they might tend to incriminate [the union], my-
self as an officer thereof, or individually.” " Id., at
696, 64 S.Ct., at 1250.

We upheld an order of contempt against White,
reasoning first that the Fifth Amendment privilege
applies only to natural individuals and protects only
private papers. Representatives of a “collective
group” act as agents “[a]nd the official records and
documents of the organization that are held by them
in arepresentative rather than in a personal capacity
cannot be the subject of the personal privilege
against self-incrimination, even though production
of the papers might tend to incriminate them per-
sonally.” Id., at 699, 64 S.Ct., at 1251. With this
principle in mind, the Court turned to whether a
union is a collective group:

“The test ... is whether one can fairly say under all
the circumstances that a **2290 particular type of

organization has a character so impersonal in the
scope of its membership and activities that it cannot
be said to embody or represent the purely private or
personal interests of its constituents, but rather to
embody their common or group interests only. If
so, the privilege cannot be invoked* 108 on behalf
of the organization or its representatives in their of-
ficial capacity. Labor unions-national or local, in-
corporated or unincorporated-clearly meet that
test.” Id., at 701, 64 S.Ct., at 1252.

In applying the collective entity rule to unincorpor-
ated associations such as unions, the Court jet-
tisoned reliance on the visitatorial powers of the
State over corporations owing their existence to the
State-one of the bases for earlier decisions. See id.,
at 700-701, 64 S.Ct., at 1252.

The frontiers of the collective entity rule were ex-
panded even further in Bellis v. United Sates, 417
U.S. 85, 94 S.Ct. 2179, 40 L.Ed.2d 678 (1974), in
which the Court ruled that a partner in a small part-
nership could not properly refuse to produce part-
nership records. Bellis, one of the members of a
three-person law firm that had previously been dis-
solved, was served with a subpoena directing him
to produce partnership records he possessed. The
District Court held Bellis in contempt when he re-
fused to produce the partnership's financial books
and records. We upheld the contempt order. After
rehearsing prior precedent involving corporations
and unincorporated associations, the Court ex-
amined the partnership form and observed that it
had many of the incidents found relevant in prior
collective entity decisions. The Court suggested
that the test articulated in White, supra, for determ-
ining the applicability of the Fifth Amendment to
organizations was “not particularly helpful in the
broad range of cases.” 417 U.S,, at 100, 94 S.Ct., at
2189. The Court rejected the notion that the
“formulation in White can be reduced to a simple
proposition based solely upon the size of the organ-
ization. It is well settled that no privilege can be
claimed by the custodian of corporate records, re-
gardless of how small the corporation may be.”
Ibid. Bellis held the partnership's financial records
in “a representative capacity,” id., at 101,94 S.Ct.,

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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at 2189, and therefore, “his personal privilege
against compulsory self-incrimination is inapplic-
able.” Ibid.

[3] The plain mandate of these decisions is that
without regard to whether the subpoena is ad-
dressed to the corporation, or *109 as here, to the
individual in his capacity as a custodian, see
Dreier, supra; Bellis, supra, a corporate custodian
such as petitioner may not resist a subpoena for
corporate records on Fifth Amendment grounds.
Petitioner argues, however, that thisrule fallsin the
wake of Fisher v. United States, 425 U.S. 391, 96
S.Ct. 1569, 48 L.Ed.2d 39 (1976), and United
States v. Doe, 465 U.S. 605, 104 S.Ct. 1237, 79
L.Ed.2d 552 (1984). In essence, petitioner's argu-
ment is as follows: In response to Boyd v. United
States, 116 U.S. 616, 6 S.Ct. 524, 29 L.Ed. 746
(1886), with its privacy rationale shielding personal
books and records, the Court developed the collect-
ive entity rule, which declares simply that corporate
records are not private and therefore are not protec-
ted by the Fifth Amendment. The collective entity
decisions were concerned with the contents of the
documents subpoenaed, however, and not with the
act of production. In Fisher and Doe, the Court
moved away from the privacy-based collective en-
tity rule, replacing it with a compelled-testimony
standard under which the contents of business doc-
uments are never privileged but the act of produ-
cing the documents may be. Under this new regime,
the act of production privilege is available without
regard to the entity whose records are being sought.
See In re Grand Jury Matter (Brown), 768 F.2d
525, 528 (CA3 1985) (en banc) (“[Fisher and Doe ]
make the significant factor, for the privilege against
self-incrimination, neither the nature of entity
which owns the documents, nor the contents of doc-
uments, but rather the communicative or noncom-
municative** 2291 nature of the arguably incrimin-
ating disclosures sought to be compelled”).

[4] To be sure, the holding in Fisher -later reaf-
firmed in Doe -embarked upon a new course of
Fifth Amendment analysis. See Fisher, supra, 425
U.S,, at 409, 96 S.Ct., at 1580. We cannot agree,
however, that it rendered the collective entity rule

obsolete. The agency rationale undergirding the
collective entity decisions, in which custodians as-
serted that production of entity records would in-
criminate them personally, survives. From Wilson
forward, the Court has consistently recognized that
the custodian*110 of corporate or entity records
holds those documents in a representative rather
than a personal capacity. Artificial entities such as
corporations may act only through their agents, Bel-
lis, supra, 417 U.S,, at 90, 94 S.Ct., at 2184, and a
custodian’'s assumption of his representative capa-
city leads to certain obligations, including the duty
to produce corporate records on proper demand by
the Government. Under those circumstances, the
custodian’s act of production is not deemed a per-
sonal act, but rather an act of the corporation. Any
claim of Fifth Amendment privilege asserted by the
agent would be tantamount to a claim of privilege
by the corporation-which of course possesses no
such privilege.

The Wilson Court declared: “[B]y virtue of their
character and the rules of law applicable to them,
the books and papers are held subject to examina-
tion by the demanding authority, the custodian has
no privilege to refuse production athough their
contents tend to criminate him. In assuming their
custody he has accepted the incident obligation to
permit inspection.” 221 U.S,, at 382, 31 S.Ct., at
545. “Nothing more is demanded than that the ap-
pellant should perform the obligations pertaining to
his custody and should produce the books which he
holds in his official capacity in accordance with the
requirements of the subpoena.” Id., at 386, 31 S.Ct.,
at 546.

This theme was echoed in White:

“But individuals, when acting as representatives of
a collective group, cannot be said to be exercising
their personal rights and duties nor to be entitled to
their purely personal privileges. Rather they assume
the rights, duties and privileges of the artificial en-
tity or association of which they are agents or of-
ficers and they are bound by its obligations. In their
official capacity, therefore, they have no privilege
against self-incrimination. And the official records
and documents of the organization that are held by

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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them in a representative rather than in a personal
capacity cannot be the subject of the personal priv-
ilege against self-incrimination, even though pro-
duction *111 of the papers might tend to incrimin-
ate themfersonally.” 322 U.S,, at 699, 64 S.Ct., at
1251.':'\I

FN4. See aso Bellis v. United States, 417
U.S. 85 88, 94 S.Ct. 2179, 2183, 40
L.Ed.2d 678 (1974) (“[A]n individual can-
not rely upon the privilege to avoid produ-
cing the records of a collective entity
which are in his possession in a represent-
ative capacity, even if these records might
incriminate him personally”); Essgee Co.
of China v. United Sates, 262 U.S. 151,
158, 43 S.Ct. 514, 517, 67 L.Ed. 917
(1923) (“[T]he cases of Hale v. Henkel,
201 U.S. 43, 26 S.Ct. 370, 50 L.Ed.
652,Wilson v. United Sates, 221 U.S. 361,
31 S.Ct. 538, 55 L.Ed. 771, and Wheeler v.
United States, 226 U.S. 478, 33 S.Ct. 158,
57 L.Ed. 309, show clearly that an officer
of a corporation in whose custody are its
books and papers is given no right to ob-
ject to the production of the corporate re-
cords because they may disclose his guilt.
He does not hold them in his private capa-
city and is not, therefore, protected against
their production or against a writ requiring
him as agent of the corporation to produce
them”).

In Dreier, 221 U.S. 394, 31 S.Ct.,, at 549 (1911),
and Bellis, 417 U.S. 85, 94 S.Ct. 2179, 40 L.Ed.2d
678 (1974), the subpoenas were addressed to the
custodians and demanded that they produce the re-
cords sought. In both cases, the custodian's act of
producing the documents would “tacitly admi[t]
their existence and their location in the hands of
their possessor,”Fisher, supra, 425 U.S. at
411-412, 96 S.Ct., at 1581. Nevertheless, the Court
rejected the Fifth Amendment claims advanced by
the custodians.**2292 Although the Court did not
focus on the testimonial aspect of the act of produc-
tion, we do not think such a focus would have af-

fected the results reached. “It is well settled that no
privilege can be claimed by the custodian of cor-
porate records....” Bellis, supra, 417 U.S., at 100,
94 S.Ct., at 2189.

Indeed, the opinion in Fisher —ugon which petition-
er places primary reliance FN -indicates that the
custodian of corporate records may not interpose a
Fifth Amendment objection to *112 the compelled
production of corporate records, even though the
act of production may prove personally incriminat-
ing. The Fisher Court cited the collective entity de-
cisions with approval and offered those decisions to
support the conclusion that the production of the
accountant's workpapers would “not ... involve
testimonial self-incrimination.” 425 U.S,, at 411, 96
S.Ct., at 1581. The Court observed: “ This Court has
... time and again allowed subpoenas against the
custodian of corporate documents or those belong-
ing to other collective entities such as unions and
partnerships and those of bankrupt businesses over
claims that the documents will incriminate the cus-
todian despite the fact that producing the docu-
ments tacitly admits their existence and their loca-
tion in the hands of their possessor.” Id., at
411-412, 96 S.Ct., at 1581. The Court later noted
that “in Wilson, Dreier, White, Bellis, and In re
Harris, [221 U.S. 274, 31 S.Ct. 557, 55 L.Ed. 73
(1911) ], the custodian of corporate, union, or part-
nership books or those of a bankrupt business was
ordered to respond to a subpoena for the business
books even though doing so involved a
‘representation that the documents produced are
those demanded by the subpoena,” Curcio v. United
States, 354 U.S,, at 125 [77 S.Ct., at 115].” Id., at
413,96 S.Ct., at 1582 (citations omitted). In a foot-
note, the Court explained: “In these cases compli-
ance with the subpoena is required even though the
books have been kept by the person subpoenaed
and his producing them would itself be sufficient
authentication to permit their introduction against
him.” 1d., at 413, n. 14, 96 S.Ct., at 1582, n. 14.
The Court thus reaffirmed the obligation of a cor-
porate custodian to comply with a subpoena ad-
dressed to him.

FNS5. Petitioner also offers United States v.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Doe, 465 U.S. 605, 104 S.Ct. 1237, 79
L.Ed.2d 552 (1984), as support for his pos-
ition, but that decision is plainly inappos-
ite. The Doe opinion begins by explaining
that the question presented for review is
“whether, and to what extent, the Fifth
Amendment privilege against compelled
self-incrimination applies to the business
records of a sole proprietorship.” 1d., at
606, 104 S.Ct., at 1239 (emphasis added).
A sole proprietor does not hold records in
a representative capacity. Thus, the ab-
sence of any discussion of the collective
entity rule can in no way be thought a sug-
gestion that the status of the holder of the
recordsisirrelevant.

That point was reiterated by Justice BRENNAN in
his concurrence in Fisher. Id., at 429, 96 S.Ct., at
1589 (concurring in judgment). Although Justice
BRENNAN disagreed with the majority as to its
use of the collective entity cases to support the pro-
position that the act of production is not testimoni-
al, he nonetheless acknowledged that a custodian
may not resist a subpoena *113 on the ground that
the act of production would be incriminating.
“Nothing in the language of [the collective entity]
cases, either expressly or impliedly, indicates that
the act of production with respect to the records of
business entities is insufficiently testimonial for
purposes of the Fifth Amendment. At most, those
issues, though considered, were disposed of on the
ground, not that production was insufficiently testi-
monial, but that one in control of the records of an
artificial organization undertakes an obligation with
respect to those records foreclosing any exercise of
his privilege.” Id., at 429-430, 96 S.Ct., at 1590;
see also id., at 430, n. 9, 96 S.Ct., at 1590 n. 9.
Thus, whether one concludes-as did the Court-that
a custodian's production of corporate records is
deemed not to constitute testimonial self-
incrimination, or instead that a custodian waives the
right **2293 to exercise the privilege, the lesson of
Fisher is clear: A custodian may not resist a sub-
poena for corporate records on Fifth Amendment
grounds.

Petitioner also attempts to extract support for his
contention from Curcio v. United States, 354 U.S.
118, 77 S.Ct. 1145, 1 L.Ed.2d 1225 (1957). But
rather than bolstering petitioner's argument, we
think Curcio substantiates the Government's posi-
tion. Curcio had been served with two subpoenas
addressed to him in his capacity as secretary-treas-
urer of a local union, which was under investiga-
tion. One subpoena required that he produce union
books, the other that he testify. Curcio appeared be-
fore the grand jury, stated that the books were not
in his possession, and refused to answer any ques-
tions as to their whereabouts. Curcio was held in
contempt for refusing to answer the questions pro-
pounded. We reversed the contempt citation, reject-
ing the Government's argument “that the represent-
ative duty which required the production of union
records in the White case requires the giving of oral
testimony by the custodian.” 1d., at 123,77 S.Ct., at
1149.

Petitioner asserts that our Curcio decision stands
for the proposition that although the contents of a
collective entity's *114 records are unprivileged, a
representative of a collective entity cannot be re-
quired to provide testimony about those records. It
follows, according to petitioner, that because Fisher
recognizes that the act of production is potentially
testimonial, such an act may not be compelled if it
would tend to incriminate the representative per-
sonally. We find this reading of Curcio flawed.

The Curcio Court made clear that with respect to a
custodian of a collective entity's records, the line
drawn was between oral testimony and other forms
of incrimination. “A custodian, by assuming the du-
ties of his office, undertakes the obligation to pro-
duce the books of which heis custodian in response
to a rightful exercise of the State's visitorial
powers. But he cannot lawfully be compelled, in
the absence of a grant of adequate immunity from
prosecution, to condemn himself by his own oral
testimony.” 354 U.S.Bat 123-24, 77 S.Ct., at 1149
(emphasis added).™
FNG6. See also 354 U.S, at 124-125, 77
S.Ct., at 1150 (“There is no hint in [the

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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collective entity] decisions that a custodian
of corporate or association books waives
his constitutional privilege as to oral testi-
mony by assuming the duties of his office.
By accepting custodianship of records he
‘has voluntarily assumed a duty which
overrides his claim of privilege' only with
respect to the production of the records
themselves. Wilson v. United States, 221
U.S. 361, 380, 31 S.Ct. 538, 544, 55 L.Ed.
771") (emphasisin original).

In distinguishing those cases in which a corporate
officer was required to produce corporate records
and merely identify them by oral testimony, the
Court showed that it understood the testimonial
nature of the act of production: “The custodian's act
of producing books or records in response to a sub-
poena duces tecum is itself a representation that the
documents produced are those demanded by the
subpoena. Requiring the custodian to identify or au-
thenticate the documents for admission in evidence
merely makes explicit what is implicit in the pro-
duction itself.” 1d., at 125,77 S.Ct., at 1150. In the
face of this recognition, the Court nonetheless
noted: “In this case petitioner might have been pro-
ceeded against for his failure *115 to produce the
records demanded by the subpoena duces tecum.”
FN7 **22941d., at 127, n. 7, 77 S.Ct., at 1151, n. 7.
As Justice BRENNAN later observed in his concur-
rence in Fisher: “The Court in Curcio, however,
apparently did not note any self-incrimination prob-
lem [with the testimonial significance of the act of
production] because of the undertaking by the cus-
todian with respect to the documents.” 425 U.S,, at
430, n. 9, 96 S.Ct., at 1590, n. 9.7 NS

FN7. The dissent's suggestion that we have
extracted from Curcio a distinction
between oral testimony and act of produc-
tion testimony that is nowhere found in the
Curcio opinion, see post, at 2290, simply
ignores this part of Curcio. Similarly, the
dissent pays mere lipservice to the agency
rationale supporting an unbroken chain of
collective entity decisions. We have con-
sistently held that for Fifth Amendment

purposes a corporate custodian acts in a
representative capacity when he produces
corporate documents under the compulsion
of a subpoena. The dissent's failure to re-
cognize this principle and its suggestion
that petitioner was not called upon to act in
his capacity as an agent of the corporations
cannot be squared with our previous de-
cisions.

FN8. Doubtless, the compelled production
of the records at issue in the subsequent
Bellis decision would have had testimonial
implications; the Court nonetheless upheld
the contempt order. Bellis v. United States,
417 U.S. 85, 94 S.Ct. 2179, 40 L.Ed.2d
678 (1974).

We note further that recognizing a Fifth Amend-
ment privilege on behalf of the records custodians
of collective entities would have a detrimental im-
pact on the Government's efforts to prosecute
“white-collar crime,” one of the most serious prob-
lems confronting law enforcement authorities.
“The greater portion of evidence of wrongdoing by
an organization or its representatives is usually
found in the official records and documents of that
organization. Were the cloak of the privilege to be
thrown around these impersonal records and docu-
ments, effective enforcement of many federal and
state laws would be impossible.” White, 322 U.S,,
at 700, 64 S.Ct., at 1252. If *116 custodians could
assert a privilege, authorities would be stymied not
only in their enforcement efforts against those indi-
viduals but also in their prosecutions of organiza-
tions. In Bellis, the Court observed: “In view of the
inescapable fact that an artificial entity can only act
to produce its records through its individual officers
or agents, recognition of the individual's claim of
privilege with respect to the financial records of the
organization would substantially undermine the un-
challenged rule that the organization itself is not
entitled to claim any Fifth Amendment privilege,
and largely frustrate legitimate governmental regu-
lation of such organizations.” 417 U.S., at 90, 94
S.Ct., at 2184.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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FN9. White-collar crime is “the most seri-
ous and all-pervasive crime problem in
America today.” Conyers, Corporate and
White-Collar Crime: A View by the Chair-
man of the House Subcommittee on Crime,
17 Am.Crim.L.Rev. 287, 288 (1980). Al-
though this statement was made in 1980,
there is no reason to think the problem has
diminished in the meantime.

[5] Petitioner suggests, however, that these con-
cerns can be minimized by the simple expedient of
either granting the custodian statutory immunity as
to the act of production, 18 U.S.C. 88 6002, 6003,
or addressing the subpoena to the corporation and
allowing it to choose an agent to produce the re-
cords who can do so without incriminating himself.
We think neither proposal satisfactorily addresses
these concerns. Taking the last first, it is no doubt
true that if a subpoena is addressed to a corporation,
the corporation “must find some means by which to
comply because no Fifth Amendment defense is
available to it.” In re Sealed Case, 266
U.S.App.D.C. 30, 44, n. 9, 832 F.2d 1268, 1282, n.
9 (1987). The means most commonly used to com-
ply is the appointment of an alternate custodian.
See, e.g., In re Two Grand Jury Subpoenae Duces
Tecum, 769 F.2d 52, 57 (CA2 1985); United Sates
v. Lang, 792 F.2d 1235, 1240-1241 (CAA4),cert.
denied, 479 U.S. 985, 107 S.Ct. 574, 93 L.Ed.2d
578 (1986); In re Grand Jury No. 86-3 (Will
Roberts Corp.), 816 F.2d 569, 573 (CA11l 1987).
But petitioner insists he cannot be required to aid
the appointed custodian in his search for the de-
manded records, for any statement to the surrogate
would itself be testimonial and incriminating. If this
is correct, then petitioner's “solution” is a chimera.
In situations such as this-where the corporate cus-
todian is likely the only person with knowledge
*117 about the demanded documents-the appoint-
ment of a surrogate will simply not ensure that the
documents sought will ever reach the grand jury
room; the appointed custodian will essentialy be
sent on an unguided search.

[6][7] This problem is eliminated if the Govern-
ment grants the subpoenaed custodian**2295 stat-

utory immunity for the testimonial aspects of his
act of production. But that “solution” also entails a
significant drawback. All of the evidence obtained
under a grant of immunity to the custodian may of
course be used freely against the corporation, but if
the Government has any thought of prosecuting the
custodian, a grant of act of production immunity
can have serious consequences. Testimony obtained
pursuant to a grant of statutory use immunity may
be used neither directly nor derivatively. 18 U.S.C.
§ 6002; Kastigar v. United States, 406 U.S. 441, 92
S.Ct. 1653, 32 L.Ed.2d 212 (1972). And “[o]ne
raising a claim under [the federal immunity] statute
need only show that he testified under a grant of
immunity in order to shift to the government the
heavy burden of proving that all of the evidence it
proposes to use was derived from legitimate inde-
pendent sources.” Id., at 461-462, 92 S.Ct., at 1665.
Even in cases where the Government does not em-
ploy the immunized testimony for any purpose-dir-
ect or derivative-against the witness, the Govern-
ment's inability to meet the “heavy burden” it bears
may result in the preclusion of crucial evidence that
was obtained legitimately.

FN10. The dissent asserts that recognition
of an act of production privilege on behalf
of corporate custodians will not seriously
undermine law enforcement efforts direc-
ted against those custodians because only
the custodian's act of production need be
immunized. See post, at 2301. But the bur-
den of proving an independent source that
a grant of immunity places on the Govern-
ment could, in our view, have just such a
deleterious effect on law enforcement ef-
forts.

[8][9] Although a corporate custodian is not en-
titled to resist a subpoena on the ground that his act
of production will be personally incriminating, we
do think certain consequences flow from the fact
that the custodian's act of production isonein *118
his representative rather than personal capacity. Be-
cause the custodian acts as a representative, the act
is deemed one of the corporation and not the indi-
vidual. Therefore, the Government concedes, as it

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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must, that it may make no evidentiary use of the
“individual act” against the individual. For ex-
ample, in a criminal prosecution against the cus-
todian, the Government may not introduce into
evidence before the jury the fact that the subpoena
was served upon and the corporation's documents
were delivered by one particular individual, the
custodian. The Government has the right, however,
to use the corporation's act of production against
the custodian. The Government may offer testi-
mony-for example, from the process server who de-
livered the subpoena and from the individual who
received the records-establishing that the corpora-
tion produced the records subpoenaed. The jury
may draw from the corporation's act of production
the conclusion that the records in question are au-
thentic corporate records, which the corporation
possessed, and which it produced in response to the
subpoena. And if the defendant held a prominent
position within the corporation that produced the
records, the jury may, just as it would had someone
else produced the documents, reasonably infer that
he had possession of the documents or knowledge
of their contents. Because the jury is not told that
the defendant produced the records, any nexus
between the defendant and the documents results
solely from the corporation's act of production and
other evidence in the case.

FN11. We reject the suggestion that the
limitation on the evidentiary use of the
custodian’'s act of production is the equi-
valent of constructive use immunity barred
under our decision in Doe, 465 U.S., at
616-617, 104 S.Ct., at 1244. Rather, the
limitation is a necessary concomitant of
the notion that a corporate custodian acts
as an agent and not an individual when he
produces corporate records in response to a
subpoena addressed to him in his repres-
entative capacity.

We leave open the question whether the
agency rationale supports compelling a
custodian to produce corporate records
when the custodian is able to establish, by
showing for example that he is the sole
employee and officer of the corporation,

that the jury would inevitably conclude
that he produced the records.

*119 Consistent with our precedent, the United
States Court of Appeals for the **2296 Fifth Cir-
cuit ruled that petitioner could not resist the sub-
poena for corporate documents on the ground that
the act of production might tend to incriminate him.
The judgment is therefore

Affirmed.

Justice KENNEDY, with whom Justice BREN-
NAN, Justice MARSHALL, and Justice SCALIA
join, dissenting.

Our long course of decisions concerning artificial
entities and the Fifth Amendment served us well. It
illuminated two of the critical foundations for the
constitutional guarantee against self-incrimination:
first, that it is an explicit right of a natural person,
protecting the realm of human thought and expres-
sion; second, that it is confined to governmental
compulsion.

It is regrettable that the very line of cases which at
last matured to teach these principles is now in-
voked to curtail them, for the Court rules that a nat-
ural person forfeits the privilege in a criminal in-
vestigation directed against him and that the Gov-
ernment may use compulsion to elicit testimonial
assertions from a person who faces the threat of
criminal proceedings. A case that might have
served as the paradigmatic expression of the pur-
poses served by the Fifth Amendment instead is
used to obscure them.

The Court today denies an individual his Fifth
Amendment privilege against self-incrimination in
order to vindicate the rule that a collective entity
which employs him has no such privilege itself. To
reach this ironic conclusion, the majority must blur
an analytic clarity in Fifth Amendment doctrine that
has taken almost a century to emerge. After holding
that corporate employment strips the individual of
his privilege, the Court then attempts to restore
some measure of protection by its judicial creation
of a new zone of immunity *120 in some vaguely
defined circumstances. This exercise admits what
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the Court denied in the first place, namely, that
compelled compliance with the subpoena implic-
ates the Fifth Amendment self-incrimination priv-

ilege.

The majority's apparent reasoning is that collective
entities have no privilege and so their employees
must have none either. The Court holds that a cor-
porate agent must incriminate himself even when
he is named in the subpoena and is a target of the
investigation, and even when it is conceded that
compliance requires compelled, personal, testimo-
nial, incriminating assertions. | disagree with that
conclusion; find no precedent for it; maintain that if
there is a likelihood of personal self-incrimination
the narrow use immunity permitted by statute can
be granted without frustrating the investigation of
collective entities; and submit that basic Fifth
Amendment principles should not be avoided and
manipulated, which is the necessary effect of this
decision.

There is some common ground in this case. All ac-
cept the longstanding rule that [abor unions, corpor-
ations, partnerships, and other collective entities
have no Fifth Amendment self-incrimination priv-
ilege; that a natural person cannot assert such a
privilege on their behalf; and that the contents of
business records prepared without compulsion can
be used to incriminate even a natural person
without implicating Fifth Amendment concerns.
Further, all appear to concede or at least submit the
case to us on the assumption that the act of produ-
cing the subpoenaed documents will effect personal
incrimination of Randy Braswell, the individual to
whom the subpoena is directed.

The petitioner's assertion of the Fifth Amendment
privilege against the forced production of docu-
ments is based not on any contention that their con-
tents will incriminate him but instead upon the un-
challenged premise that the act of production will
do so. When the case is presented on this assump-
tion, *121 there exists no historical or logical rela-
tion between the so-called collective entity rule and

the individual's **2297 claim of privilege. A brief
review of the foundational elements of the Self-
Incrimination Clause and of our cases respecting
collective entities is a necessary starting point.

A

In Boyd v. United States, 116 U.S. 616, 6 S.Ct. 524,
29 L.Ed. 746 (1886), we held that the compelled
disclosure of the contents of “private papers’
(which in Boyd was a business invoice), id., at 622,
6 S.Ct., at 528, was prohibited not only by the Fifth
Amendment but by the Fourth Amendment as well.
The decision in Boyd generated nearly a century of
doctrinal ambiguity as we explored its rationale and
sought to define its protection for the contents of
business records under the Fifth Amendment.

That effort was not always successful. As we re-
cently recognized, Boyd's reasoning is in many re-
spects inconsistent with our present understanding
of the Fourth and Fifth Amendments, and “[s]everal
of Boyd's express or implicit declarations have not
stood the test of time.” Fisher v. United States, 425
U.S. 391, 407, 96 S.Ct. 1569, 1579, 48 L.Ed.2d 39
(1976). Its essential premise was rejected four years
ago, when we held that the contents of business re-
cords produced by subpoena are not privileged un-
der the Fifth Amendment, absent some showing
that the documents were prepared under compul-
sion. United States v. Doe, 465 U.S. 605, 610-611,
n. 8, 104 S.Ct. 1237, 1240-41, n. 8, 79 L.Ed.2d 552
(1984)(Doe | ). Our holding followed from a
straightforward reading of the Fifth Amendment
privilege. We held that unless the Government has
somehow compelled the preparation of a business
document, nothing in the Fifth Amendment prohib-
its the use of the writing in a criminal investigation
or prosecution. Id., at 610-612, 104 S.Ct., at
1240-42.

A subpoena does not, however, seek to compel cre-
ation of a document; it compels its production. We
recognized this distinction in Fisher, holding that
the act of producing documents itself may commu-
nicate information separate from the *122 docu-
ments contents and that such communication, in
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some circumstances, is compelled testimony. Anin-
dividual who produces documents may be asserting
that they satisfy the general description in the sub-
poena, or that they were in his possession or under
his control. Those assertions can convey informa-
tion about that individual's knowledge and state of
mind as effectively as spoken statements, and the
Fifth Amendment protects individuals from having
such assertions compelled by their own acts.

This is well-settled law, or so | had assumed. In
Doe I, for example, when we reviewed a claim of
Fifth Amendment privilege asserted by a sole pro-
prietor in response to a Government subpoena for
his business records, our opinion announced two
principal holdings. First, we unequivocally rejected
the notion, derived from Boyd, that any protection
attached to their contents. 465 U.S., at 612, 104
S.Ct., at 1242. Second, in reliance on the findings
of the District Court that production would be testi-
monial and self-incriminating, we upheld the claim
that the act of producing these documents was priv-
ileged. 1d., at 613-614, 104 S.Ct., at 1242-43. Our
second holding did not depend on who owned the
papers, how they were created, or what they said;
instead, we rested on the fact that “the act of produ-
cing the documents would involve testimonial self-
incrimination.” Id., at 613, 104 S.Ct., at 1242. That
principle ought to be sufficient to resolve the case
before us.

The majority does not challenge the assumption
that compliance with the subpoena here would re-
quire acts of testimonial self-incrimination from
Braswell; indeed, the Government itself made this
assumption in submitting its argument. Tr. of Oral
Arg. 26, 36. The question presented, therefore, is
whether an individual may be compelled, simply by
virtue of his status as a corporate custodian, to per-
form a testimonial act which will incriminate him
personally.**2298 The majority relies entirely on
the collective entity rule in holding that such com-
pulsion is constitutional.

*123B

The collective entity rule provides no support for

the majority's holding. The rule, as the majority
chooses to call it, actually comprises three distinct
propositions, none of which is relevant to the claim
in this case. First, since Hale v. Henkel, 201 U.S.
43, 26 S.Ct. 370, 50 L.Ed. 652 (1906), it has been
understood that a corporation has no Fifth Amend-
ment privilege and cannot resist compelled produc-
tion of its documents on grounds that it will be in-
criminated by their release. Second, our subseguent
opinions show the collective entity principle is not
confined to corporations, and we apply it as well to
labor unions, United States v. White, 322 U.S. 694,
64 S.Ct. 1248, 88 L.Ed. 1542 (1944), and partner-
ships, Bellis v. United States, 417 U.S. 85, 94 S.Ct.
2179, 40 L.Ed.2d 678 (1974). Finaly, in Wilson v.
United Sates, 221 U.S. 361, 31 S.Ct. 538, 55 L.Ed.
771 (1911), we extended the rule beyond the col-
lective entity itself and rejected an assertion of
privilege by a corporate custodian who had claimed
that the disclosure of the contents of subpoenaed
corporate documents would incriminate him. Id., at
363, 31 S.Ct., at 538. In none of the collective en-
tity cases cited by the majority, and in none that |
have found, were we presented with a claim that the
custodian would be incriminated by the act of pro-
duction, in contrast to the contents of the docu-
ments.

The distinction is central. Our holding in Wilson
was premised sgquarely on the fact that the custodi-
an's claim rested on the potential for incrimination
in the documents' contents, and we reasoned that
the State's visitatorial powers over corporations in-
cluded the authority to inspect corporate books. We
compared the issue to that presented by cases in-
volving public papers, explaining that “where, by
virtue of their character and the rules of law applic-
able to them, the books and papers are held subject
to examination by the demanding authority, the
custodian has no privilege to refuse production al-
though their contents tend to criminate him.” 1d., at
382, 31 S.Ct., at 545. Our decision in Wilson and in
later collective entity cases reflected, | believe, the
Court's understandable unease with drawing too
close a connection between an individual* 124 and
an artificial entity. On a more practical level, the
Court was also unwilling to draw too close a con-
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nection between the custodian and the contents of
business documents over which he had temporary
control but which belonged to his employer, often
were prepared by others, and in all events were pre-
pared voluntarily. This last factor became the focus
of our analysis in Fisher, where we made clear that
the applicability of the Fifth Amendment privilege
depends on compulsion. Fisher put to rest the no-
tion that a privilege may be claimed with respect to
the contents of business records that were voluntar-
ily prepared.

The act of producing documents stands on an alto-
gether different footing. While a custodian has no
necessary relation to the contents of documents
within his control, the act of production is inescap-
ably his own. Production is the precise act com-
pelled by the subpoena, and obedience, in some
cases, will require the custodian's own testimonial
assertions. That was the basis of our recognition of
the privilege in Doe |. The entity possessing the
documents in Doe | was, as the majority points out,
a sole proprietorship, not a corporation, partnership,
or labor wunion. But the potential for self-
incrimination inheres in the act demanded of the in-
dividual, and as a consequence the nature of the en-
tity is irrelevant to determining whether there is
ground for the privilege.

A holding that the privilege against self-
incrimination applies in the context of this case is
required by the precedents, and not, as the Govern-
ment and the majority suggest, inconsistent with
them. The collective entity rule established in Hale
v. Henkel, and extended in White and Bellis,** 2299
remains valid. It also continues to be the rule, as we
held in Wilson, that custodians of a collective entity
are not permitted to claim a personal privilege with
respect to the contents of entity records, although
that rule now derives not from the unprotected
status of collective entities but from the more ra-
tional principle, established by Fisher and Doe |
and now * 125 recognized, that no one may claim a
privilege with respect to the contents of business re-
cords not created by compulsion.

The question before us is not the existence of the

collective entity rule, but whether it contains any
principle which overrides the personal Fifth
Amendment privilege of someone compelled to
give incriminating testimony. Our precedents estab-
lish a firm basis for assertion of the privilege.
Randy Braswell, like the respondent in Doe |, is be-
ing asked to draw upon his personal knowledge to
identify and to deliver documents which are re-
sponsive to the Government's subpoena. Once the
Government concedes there are testimonial con-
sequences implicit in the act of production, it can-
not escape the conclusion that compliance with the
subpoena is indisputably Braswell's own act. To
suggest otherwise “is to confuse metaphor with
reality.” Pacific Gas & Electric Co. v. Public Utilit-
ies Comm'n of California, 475 U.S. 1, 33, 106 S.Ct.
903, 921, 89 L.Ed.2d 1 (1986) (REHNQUIST, J.,
dissenting).

C

The testimonia act demanded of petitioner in this
case must be analyzed under the same principles
applicable to other forms of compelled testimony.
In Curcio v. United Sates, 354 U.S. 118, 77 S.Ct.
1145, 1 L.Ed.2d 1225 (1957), we reviewed a judg-
ment holding a union custodian in criminal con-
tempt for failing to give oral testimony regarding
the location and possession of books and records he
had been ordered to produce. White had already es-
tablished that a labor union was as much a collect-
ive entity for Fifth Amendment purposes as a cor-
poration, and the Government argued in Curcio that
the custodian could not claim a personal privilege
because he was performing only a “representative
duty” on behalf of the collective entity to which he
belonged. Brief for United States in Curcio v.
United Sates, O.T. 1956, No. 260, p. 17. We rejec-
ted that argument and reversed the judgment below.
We stated:

“[F]orcing the custodian to testify orally as to the
whereabouts of nonproduced records requires him
to disclose *126 the contents of his own mind. He
might be compelled to convict himself out of his
own mouth. That is contrary to the spirit and letter
of the Fifth Amendment.” Curcio, supra, at 128, 77
S.Ct., at 1151-52.
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We confront the same Fifth Amendment claim here.
The majority is able to distinguish Curcio only by
giving much apparent weight to the words “out of
his own mouth,” reading Curcio to stand for the
proposition that the Constitution treats oral testi-
mony differently than it does other forms of asser-
tion. There is no basis in the text or history of the
Fifth Amendment for such a distinction. The Self-
Incrimination Clause speaks of compelled
“testimony,” and has always been understood to ap-
ply to testimony in all its forms. Doe v. United
Sates, 487 U.S. 201, 209-210, n. 8, 108 S.Ct. 2341,
2347 n. 8, 101 L.Ed.2d 184 (1988)(Doe Il ). Phys-
ical acts will constitute testimony if they probe the
state of mind, memory, perception, or cognition of
the witness. The Court should not retreat from the
plain implications of this rule and hold that such
testimony may be compelled, even when self-
incriminating, simply because it is not spoken.

The distinction established by Curcio, supra, is not,
of course, between oral and other forms of testi-
mony; rather it is between a subpoena which com-
pels a person to “disclose the contents of his own
mind,” through words or actions, and one which
does not. Id., at 128, 77 S.Ct., at 1151. A custodian
who is incriminated simply by the contents of the
documents he has physically transmitted has not
been compelled to **2300 disclose his memory or
perception or cognition. A custodian who is incrim-
inated by the personal knowledge he communicates
in locating and selecting the document demanded in
a Government subpoena has been compelled to
testify in the most elemental, constitutional sense.

D

Recognition of the privilege here would also avoid
adoption of the majority's metaphysical progres-
sion, which, | respectfully submit, is flawed. Begin-
ning from ordinary principles*127 of agency, the
majority proceeds to the conclusion that when a
corporate employee, or an employee of a labor uni-
on or partnership, complies with a subpoena for
production of documents, his act is necessarily and
solely the act of the entity. That premise, of course,
is at odds with the principle under which oral testi-

mony in Curcio properly was deemed privileged.

Since the custodian in Curcio had been asked to
provide testimony on the union's behalf and not his
own, the Government argued, as it again argues
here, that the attempted compulsion was constitu-
tionally permissible because Curcio was performing
only a representative duty. We held, however, that
testimony of that sort may not be divorced from the
person who speaks it. The questions the Govern-
ment wished to ask would have required Curcio to
disclose his own knowledge, and as a matter of law
his responses could not be alienated from him and
attributed to the labor union. In similar fashion, the
act demanded of Braswell requires a personal dis-
closure of individual knowledge, a fact which can-
not be dismissed by labeling him a mere agent.

The heart of the matter, as everyone knows, is that
the Government does not see Braswell as a mere
agent at all; and the majority's theory is difficult to
square with what will often be the Government's
actual practice. The subpoena in this case was not
directed to Worldwide Machinery Sales, Inc., or
Worldwide Purchasing, Inc. It was directed to
“Randy Braswell, President[,] Worldwide Ma-
chinery Sales, Inc.[,] Worldwide Purchasing, Inc.”
and informed him that “[y]Jou are hereby com-
manded” to provide the specified documents. App.
6. The Government explained at oral argument that
it often chooses to designate an individual recipient,
rather than the corporation generally, when it serves
a subpoena because “[we] want the right to make
that individual comply with the subpoena.” Tr. of
Ora Arg. 43. This is not the language of agency.
By issuing a subpoena which * 128 the Government
insists is “directed to petitioner personally,” Brief
for United States 6 (filed Aug. 14, 1987), it has for-
feited any claim that it is simply making a demand
on a corporation that, in turn, will have to find a
physical agent to perform its duty. What the Gov-
ernment seeks instead is the right to choose any
corporate agent as a target of its subpoena and com-
pel that individual to disclose certain information
by his own actions.

The majority gives the corporate agent fiction a
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weight it simply cannot bear. In a peculiar attempt
to mitigate the force of its own holding, it impinges
upon its own analysis by concluding that, while the
Government may compel a named individua to
produce records, in any later proceeding against the
person it cannot divulge that he performed the act.
But if that is s, it is because the Fifth Amendment
protects the person without regard to his status as a
corporate employee; and once this be admitted, the
necessary support for the mgjority's case has col-
lapsed.

Perhaps the Court makes this concession out of
some vague sense of fairness, but the source of its
authority to do so remains unexplained. It cannot
rest on the Fifth Amendment, for the privilege
against self-incrimination does not permit balancing
the convenience of the Government against the
rights of a witness, and the majority has in any case
determined that the Fifth Amendment is inapplic-
able. If Braswell by his actions reveals information
about his state of mind that isrelevant to ajury in a
criminal proceeding, there are no grounds **2301
of which | am aware for declaring the information
inadmissible, unlessit be the Fifth Amendment.

In Doe | we declined expressly to do what the
Court does today. Noting that there might well be
testimonial assertions attendant upon the production
of documents, we rejected the argument that com-
pelled production necessarily carried with it a grant
of constructive immunity. We held that immunity
may be granted only by appropriate statutory pro-
ceedings. The Government must make a formal re-
guest *129 for statutory use immunity under 18
U.S.C. 88 6002, 6003 if it seeks access to recordsin
exchange for its agreement not to use testimonial
acts against the individual. 465 U.S., at 614-617,
104 S.Ct., at 1243-1244. Rather than beginning the
practice of establishing new judicially created evid-
entiary rules, conferring upon individuals some par-
tial use immunity to avoid results the Court finds
constitutionally intolerable, | submit our precedents
require the Government to use the only mechanism
yet sanctioned for compelling testimony that is
privileged: a request for immunity as provided by
statute.

The majority's abiding concern is that if a corporate
officer who is the target of a subpoenais allowed to
assert the privilege, it will impede the Govern-
ment's power to investigate corporations, unions,
and partnerships, to uncover and prosecute white-
collar crimes, and otherwise to enforce its visitat-
orial powers. There are at least two answers to this.
The first, and most fundamental, is that the text of
the Fifth Amendment does not authorize exceptions
premised on such rationales. Second, even if it were
proper to invent such exceptions, the dangers
prophesied by the majority are overstated.

Recognition of the right to assert a privilege does
not mean it will exist in many cases. In many in-
stances, the production of documents may implicate
no testimonial assertions at all. In Fisher, for ex-
ample, we held that the specific acts required by the
subpoena before us “would not itself involve testi-
monial self-incrimination” because, in that case,
“the existence and location of the papers [were] a
foregone conclusion and the taxpayer adds little or
nothing to the sum total of the Government's in-
formation by conceding that he in fact has the pa-
pers.” 425 U.S,, at 411, 96 S.Ct., at 1581. Whether
a particular act is testimonial and self-incriminating
islargely afactual issue to be decided in each case.
Doe |1, 487 U.S. 201, 108 S.Ct. 2341, 101 L.Ed.2d
184. In the case before us, the Government has
made its submission *130 on the assumption that
the subpoena would result in incriminating testi-
mony. The existence of a privilege in future cases,
however, is not an automatic result.

Further, to the extent testimonial assertions are be-
ing compelled, use immunity can be granted
without impeding the investigation. Where the priv-
ilege is applicable, immunity will be needed for
only one individual, and solely with respect to evid-
ence derived from the act of production itself. The
Government would not be denied access to the re-
cords it seeks, it would be free to use the contents
of the records against everyone, and it would be
free to use any testimonial act implicit in produc-
tion against all but the custodian it selects. In ap-
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propriate cases the Government will be able to es-
tablish authenticity, possession, and control by
means other than compelling assertions about them
from a suspect.

In one sense the case before us may not be a partic-
ularly sympathetic one. Braswell was the sole
stockholder of the corporation and ran it himself.
Perhaps that is why the Court suggests he waived
his Fifth Amendment self-incrimination rights by
using the corporate form. One does not aways,
however, have the choice of his or her employer,
much less the choice of the business enterprise
through which the employer conducts its business.
Though the Court here hints at a waiver, nothing in
Fifth Amendment jurisprudence indicates **2302
that the acceptance of employment should be
deemed a waiver of a specific protection that is as
basic a part of our constitutional heritage as is the
privilege against self-incrimination.

The law is not captive to its own fictions. Yet, in
the matter before us the Court employs the fiction
that persona incrimination of the employee is
neither sought by the Government nor cognizable
by the law. That is a regrettable holding, for the
conclusion is factually unsound, unnecessary for le-
gitimate regulation, and a violation of the Self-
Incrimination Clause of the Fifth Amendment of
the Constitution. For these reasons, | dissent.

U.S.Miss.,1988.

Braswell v. U.S.

487 U.S. 99, 108 S.Ct. 2284, 101 L.Ed.2d 98, 62
A.F.T.R.2d 88-5724, 56 USLW 4681, 88-2 USTC P
9546, 25 Fed. R. Evid. Serv. 632, 25 Fed. R. Evid.
Serv. 609
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IN ERROR to the Circuit Court of the United States
for the Southern District of New York to review a
conviction of a carrier for giving rebates in viola-
tion of the Elkins act. Affirmed.

See same case below on demurrer, 146 Fed. 298.

The facts are stated in the opinion.
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A want of particularity in describing the offense in-
tended to be charged is not a ground for reversing a
conviction, where the indictment states the ele-
ments of the offense with sufficient particularity
fully to advise defendant of the crime charged, and
to enable a conviction, if had, to be pleaded in bar
of a subsequent prosecution for the same offense, in
view of Rev.St.U.S. § 1025, Fed.Rules Crim.Proc.,
rules 6(d)52(a), 18 U.S.C.A., providing that a con-
viction shall not be affected by any defect or imper-
fection in matter of form not tending to prejudice
defendant.

Indictment and Information 210 €=2124(4)

210 Indictment and Information
210V Joinder
210k124 Joinder of Parties

210k124(4) k. Offenses Which Admit of
Joint Liability and Prosecution. Most Cited Cases
Both the corporation and its agents may be joined
in an indictment for violating the provisions of
Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, 49
U.S.C.A. 8 41 et seq., against rebates, under which
the commission by corporate officers or agents, act-
ing within the scope of their employment, of crim-
inal violations of the provisions of that act, is im-
puted to the corporation, and the corporation sub-
jected to criminal prosecution therefor.

Constitutional Law 92 €=-4509(1)

92 Constitutional Law
92X XVl Due Process
92X XVII(H) Criminal Law
92XXVI11(H)2 Nature and Elements of
Crime
92k4502 Creation and Definition of
Offense
92k4509 Particular Offenses
92k4509(1) k. In General. Most
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Cited Cases
(Formerly 92k258(3.1), 92k258)

Corporations 101 €526

101 Corporations

101X Corporate Powers and Liabilities

101X1(G) Crimes and Criminal Prosecutions
101k526 k. Nature and Grounds of Cor-

porate Responsibility. Most Cited Cases

(Formerly 92k258(3.1), 92k258)
Due process of law is not denied by the provisions
of Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, 49
U.S.C.A. 88 41-43, under which the commission by
corporate officers, acting within the scope of their
employment, of criminal violations of the prohibi-
tions of that act against giving rebates, is imputed
to the corporation, and the corporation is subjected
to criminal prosecution therefor.

Statutes 361 €=64(2)

361 Statutes

361l Enactment, Requisites, and Validity in
General

361k64 Effect of Partial Invalidity

361k64(2) k. Acts Relating to Particular

Subjects in General. Most Cited Cases
The possible invalidity as to individual carriers of
the provisions of Elkins Act Feb. 19, 1903, c. 708,
32 Stat. 847, 49 U.S.C.A. 88 41-43, imputing to the
carrier the acts, omissions, or failures of its officers
and agents, acting within the scope of their employ-
ment, does not affect the validity of so much of that
act as imputes to corporate carriers the commission
by officers and agents, acting within the scope of
their employment, of criminal violations of the pro-
hibitions of that act against rebates.

**304 * 482 Messrs.

Austen G. Fox, John D. Lindsay, and Albert H.
Harris, for plaintiff in error.

*486 Mr. Henry L. Stimson, Attorney General
Bonaparte, and Assistant Attorney General Ellis for
defendant in error.

*489 Mr. Justice Day delivered the opinion of the
court:

This is a writ of error to the circuit court of the
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United States for the southern district of New Y ork,
sued out by the New York Central & Hudson River
Railroad Company, plaintiff in error. In the circuit
court the railroad company and Fred L. Pomeroy,
its assistant traffic manager, were convicted for the
payment of rebates to the American Sugar Refining
Company and others, upon shipments of sugar from
the city of New York to the city of Detroit,
Michigan. The indictment was upon seven counts
and was returned against the company, its general
traffice manager, and its assistant traffic manager.
The first count, covering the offering of a rebate,
was withdrawn from the jury by the district attor-
ney, and it is unnecessary to consider it. The second
count charges the making and publishing of a
through tariff rate upon sugar by certain ** 305 rail-
road companies, including the plaintiff in error, fix-
ing the rate at 23 cents per 100 pounds from New
York city to Detroit, and charges the railroad com-
pany's general traffic manager and assistant traffic
manager with entering into an unlawful agreement
and arrangement with the shippers, the American
Sugar Refining Company of New York and the
American Sugar Refining Company of New Jersey,
and the consignees of the sugar, W. H. Edgar &
Son, of Detroit, whereby it was agreed that, for sug-
ar shipped over the line, the full tariff rate being
paid thereon, the railroad company should give a
rebate of 5 cents for each 100 pounds. This count
charges that during the months of April and May,
1904, shipments were made under this agreement,
and the regular tariff rates paid thereon. On July 14
of that year a claim for a rebate in the sum of
$1,524.99 was presented by the agents of the ship-
per and consignees, and paid on the 31st day of Au-
gust to Lowell M. Palmer, agent of the sugar com-
pany, for the benefit of the shippers and *490 con-
signees. In each of the counts, except the sixth, the
lawful rate is charged to have been 23 cents per 100
pounds. During the month of June, 1904, the same
was reduced to 21 cents per 100 pounds, and the re-
bate agreed to and paid being 3 cents per 100
pounds. The second count covers the shipments of
April and May, 1904, the third count the shipments
for July and August, 1904; the fourth for Septem-
ber, 1904, the fifth for October, 1904; the sixth for
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June, 1904, and the seventh for April and May,
1904. In each of these counts there is an allegation
of the payment of the published rate, the presenta-
tion of the claim for the rebate, and the statement of
a specific sum allowed and paid on account thereof.

Upon the trial there was a conviction upon all of the
six counts, two to seven inclusive. The assistant
traffic manager was sentenced to pay a fine of
$1,000 upon each of the counts; the present
plaintiff in error to pay a fine of $18,000 on each
count, making afine of $108,000 in all.

The facts are practically undisputed. They are
mainly established by stipulation, or by letters
passing between the traffic managers and the agent
of the sugar refining companies. It was shown that
the established, filed, and published rate between
New Y ork and Detroit was 23 cents per 100 pounds
on sugar, except during the month of June, 1904,
when it was 21 cents per 100 pounds.

The sugar refining companies were engaged in
selling and shipping their products in Brooklyn and
Jersey City, and W. H. Edgar & Son were engaged
in business in Detroit, Michigan, where they were
dealers in sugar. By letters between Palmer, in
charge of the traffic of the sugar refining companies
and of procuring rates for the shipment of sugar,
and the general and assistant traffic managers of the
railroad company, it was agreed that Edgar & Son
should receive a rate of 18 cents per 100 pounds
from New York to Detroit. It is unnecessary to
guote from these letters, from which it is abund-
antly established that this concession was given to
Edgar & Son to prevent them from resorting to
transportation by the water route between New
*491 York and Detroit, thereby depriving the roads
interested of the business, and to assist Edgar &
Son in meeting the severe competition with other
shippers and dealers. The shipments were made ac-
cordingly and claims of rebate made on the basis of
a reduction of 5 cents a hundred pounds from the
published rates. These claims were sent to the as-
sistant freight traffic manager of the railroad com-
pany by Palmer, the agent of the sugar companies,
and then sent to one Wilson, the general manager of
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the New York Central and Fast Freight Lines at
Buffalo, New Y ork. Wilson returned to the assistant
traffic manager of the railroad company a cashier's
draft for the amount of the claim. This draft was
then sent to the agent of the sugar companies, and
his receipt taken. It was stipulated that these drafts
were ultimately paid from the funds of the railroad
company.

Numerous objections and exceptions were taken at
every stage of the trial to the validity of the indict-
ment and the proceedings thereunder. The principal
attack in this court is upon the constitutional valid-
ity of certain features of the Elkins act. 32 Stat. at
L. 847, chap. 708, U. S. Comp. Stat. Supp. 1907, p.
880. That act, among other things, provides:

‘(1) That anything done or omitted to be done by a
corporation common carrier subject to the act to
regulate commerce, and the acts amendatory there-
of, which, if done or omitted to be done by any dir-
ector or officer thereof, or any receiver, trustee,
lessee, agent, or person acting for or employed by
such corporation, would constitute a misdemeanor
under said acts, or under this act, shall also be held
to be a misdemeanor committed by such corpora-
tion; and, upon conviction thereof, it shall be sub-
ject to like penalties as are prescribed in said acts,
or by this act, with reference to such persons, ex-
cept as such penalties are herein changed.

‘In construing and enforcing the provisions of this
section, the act, omission, or failure of any officer,
agent, or other person acting for or employed by
any common carrier, acting within the scope of his
employment, **306 shall, in every case, be also
deemed *492 to be the act, omission, or failure of
such carrier, as well as that of the person.’

It is contended that these provisions of the law are
unconstitutional because Congress has no authority
to impute to a corporation the commission of crim-
inal offenses, or to subject a corporation to a crim-
inal prosecution by reason of the things charged.
The argument is that to thus punish the corporation
is in reality to punish the innocent stockholders,
and to deprive them of their property without op-
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portunity to be heard, consequently without due
process of law. And it is further contended that
these provisions of the statute deprive the corpora-
tion of the presumption of innocence,-a presump-
tion which is part of due processin criminal prosec-
utions. It is urged that, as there is no authority
shown by the board of directors or the stockholders
for the criminal acts of the agents of the company,
in contracting for and giving rebates, they could not
be lawfully charged against the corporation. As no
action of the board of directors could legally au-
thorize a crime, and as, indeed, the stockholders
could not do so, the arguments come to this: that,
owing to the nature and character of its organiza-
tion and the extent of its power and authority, a cor-
poration cannot commit a crime of the nature
charged in this case.

Some of the earlier writers on common law held the
law to be that a corporation could not commit a
crime. It is said to have been held by Lord Chief
Justice Holt (Anonymous, 12 Mod. 559) that ‘a cor-
poration is not indictable, althought the particular
members of it are.’In Blackstone's Commentaries,
chapter 18, § 12, we find it stated: ‘A corporation
cannot commit treason, or felony, or other crime in
its corporate capacity, though its members may, in
their distinct individual capacities.’ The modern au-
thority, universally, so far as we know, is the other
way. In considering the subject, Bishop's New
Criminal Law, § 417, devotes a chapter to the capa-
city of corporations to commit crime, and states the
law to be: ‘Since a corporation acts by its officers
and agents, their purposes, motives, and intent are
just as much those of the corporation as are the
*493 things done. If, for example, the invisible, in-
tangible essence or air which we term a corporation
can level mountains, fill up valleys, lay down iron
tracks, and run railroad cars on them, it can intend
to do it, and can act therein as well viciously as vir-
tuously.”Without citing the state cases holding the
same view, we may note Telegram Newspaper Co.
v. Com. 172 Mass. 294, 44 L.R.A. 159, 70 Am. St.
Rep. 280, 52 N. E. 445, in which it was held that a
corporation was subject to punishment for criminal
contempt; and the court, speaking by Mr. Chief
Justice Field, said: ‘We think that a corporation
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may be liable criminally for certain offenses of
which a specific intent may be a necessary element.
There is no more difficulty in imputing to a corpor-
ation a specific intent in criminal proceedings than
in civil. A corporation cannot be arrested and im-
prisoned in either civil or criminal proceedings, but
its property may be taken either as compensation
for a private wrong or as punishment for a public
wrong.’It is held in England that corporations may
be criminally prosecuted for acts of misfeasance as
well as nonfeasance. R. v. Great North of England
R. Co. 9 Q. B. 315.

It is now well established that, in actions for tort,
the corporation may be held responsible for dam-
ages for the acts of its agent within the scope of his
employment. Lake Shore & M. S. R. Co. v. Pren-
tice, 147 U. S. 101, 109, 111, 37 L. ed. 97, 102,
103,13 Sup. Ct. Rep. 261.

And this is the rule when the act is done by the
agent in the course of his employment, although
done wantonly or recklessly or against the express
orders of the principal. In such cases the liability is
not imputed because the principal actually particip-
ates in the malice or fraud, but because the act is
done for the benefit of the principal, while the agent
is acting within the scope of his employment in the
business of the principal, and justice requires that
the latter shall be held responsible for damages to
the individual who has suffered by such conduct.
Lothrop v. Adams, 133 Mass. 471, 43 Am. Rep.
528.

A corporation is held responsible for acts not within
the agent's corporate powers strictly construed, but
which the *494 agent has* assumed to perform for
the corporation when employing the corporate
powers actually authorized, and in such cases there
need be no written authority under seal or vote of
the corporation in order to constitute the agency or
to authorize the act.Washington Gaslight Co. v.
Lansden, 172 U. S. 534, 544, 43 L. ed. 543, 547,19
Sup. Ct. Rep. 296.

In this case we are to consider the criminal respons-
ibility of a corporation for an act done while an au-
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thorized agent of the company is exercising the au-
thority conferred upon him. It was admitted by the
defendant at the trial that, at the time mentioned in
the indictment, the general freight traffic manager
and the assistant freight traffic manager were au-
thorized to establish rates at which freight should
be carried over the line of the New York Central &
Hudson River Company, and were authorized to
unite with other companies in **307 the establish-
ing, filing, and publishing of through rates, includ-
ing the through rate or rates between New Y ork and
Detroit referred to in the indictment. Thus, the sub-
ject-matter of making and fixing rates was within
the scope of the authority and employment of the
agents of the company, whose acts in this connec-
tion are sought to be charged upon the company.
Thus clothed with authority, the agents were bound
to respect the regulation of interstate commerce en-
acted by Congress, requiring the filing and publica-
tion of rates and punishing departures therefrom.
Applying the principle governing civil liability, we
go only a step farther in holding that the act of the
agent, while exercising the authority delegated to
him to make rates for transportation, may be con-
trolled, in the interest of public policy, by imputing
his act to his employer and imposing penalties upon
the corporation for which he is acting in the
premises.

It is true that there are some crimes which, in their
nature, cannot be committed by corporations. But
there is a large class of offenses, of which rebating
under the Federal statutesis one, wherein the crime
consists in purposely doing the things prohibited by
statute. In that class of crimes we see no good reas-
on why corporations may not be held responsible
for and *495 charged with the knowledge and pur-
poses of their agents, acting within the authority
conferred upon them. 2 Morawetz, Priv. Corp. 8
733; Green's Brice, Ultra Vires, 366. If it were not
so, many offenses might go unpunished and acts be
committed in violation of law where, as in the
present case, the statute requires all persons, cor-
porate or private, to refrain from certain practices,
forbidden in the interest of public policy.

It is a part of the public history of the times that
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statutes against rebates could not be effectually en-
forced so long as individuals only were subject to
punishment for violation of the law, when the giv-
ing of rebates or concessions inured to the benefit
of the corporations of which the individuals were
but the instruments. This situation, developed in
more than one report of the Interstate Commerce
Commission, was no doubt influential in bringing
about the enactment of the Elkins law, making cor-
porations criminaly liable.

This statute does not embrace things impossible to
be done by a corporation; its objects are to prevent
favoritism, and to secure equal rightsto all in inter-
state transportation, and one legal rate, to be pub-
lished and posted and accessible to all alike. New
York, N. H. & H. R. Co. v. Interstate Commerce
Commission, 200 U. S. 399, 50 L. ed. 524, 26 Sup.
Ct. Rep. 272;Armour Packing Co. v. United States,
209 U. S. 56, 52 L. ed. 681,28 Sup. Ct. Rep. 428.

We see no valid objection in law, and every reason
in public policy, why the corporation, which profits
by the transaction, and can only act through its
agents and officers, shall be held punishable by fine
because of the knowledge and intent of its agents to
whom it has intrusted authority to act in the sub-
ject-matter of making and fixing rates of transporta-
tion, and whose knowledge and purposes may well
be attributed to the corporation for which the agents
act. While the law should have regard to the rights
of all, and to those of corporations no less than to
those of individuals, it cannot shut its eyes to the
fact that the great magjority of business transactions
in modern times are conducted through these bod-
ies, and particularly that interstate commerce is al-
most entirely in their hands, and to *496 give them
immunity from all punishment because of the old
and exploded doctrine that a corporation cannot
commit a crime would virtually take away the only
means of effectually controlling the subject-matter
and correcting the abuses aimed at.

There can be no question of the power of Congress
to regulate interstate commerce, to prevent favorit-
ism, and to secure equal rights to all engaged in in-
terstate trade. It would be a distinct step backward
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to hold that Congress cannot control those who are
conducting this interstate commerce by holding
them responsible for the intent and purposes of the
agents to whom they have delegated the power to
act in the premises.

It is contended that the Elkins law is unconstitution-
al, in that it applies to individual carriers as well as
those of a corporate character, and attributes the act
of the agent to all common carriers, thereby making
the crime of one person that of another, thus de-
priving the latter of due process of law and of the
presumption of innocence which the law raises in
his favor. This contention rests upon the last para-
graph of § 1 of the Elkins act, which is as follows:

‘In construing and enforcing the provisions of this
section, the act, omission, or failure of any officer,
agent, or other person acting for or employed by
any common carrier, acting within the scope of his
employment shall, in every case, be also deemed to
be the act, omission, or failure of such carrier as
well as that of the person.’

We think the answer to this proposition is obvious;
the plaintiff in error is a corporation, and the provi-
sion as to its responsibility for acts of its agents is
specifically stated in the first paragraph of the sec-
tion. Thereis no individual in this case complaining
of the unconstitutionality of the **308 act, if objec-
tionable on that ground, and the case does not come
within that class of cases in which unconstitutional
provisions are so interblended with valid ones that
the whole act must fall, notwithstanding its consti-
tutionality is challenged by one who might be leg-
ally brought within its provisions. Employers' Liab-
ility Cases (Howard v. Illinois C. R. Co.) 207 U. S.
463, 52 L. ed. 297,28 Sup. Ct. Rep. 141.1t may be
doubted whether there *497 are any individual car-
riers engaged in interstate commerce, and every act
is to be construed so as to maintain its constitution-
ality if possible. There can be no question that Con-
gress would have applied these provisions to cor-
poration carriers, whether individuals were in-
cluded or not. In this view the act is valid as to cor-
porations. Berea College v. Kentucky, 211 U. S. 45,
55, 53 L. ed. 81,29 Sup. Ct. Rep. 33.
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It is contended that the court should have sustained
the objection to the indictment upon the ground that
the corporation and its agents could not be legally
joined therein; but we think a fair construction of
the act permits both the corporation and the agent
to be joined in one indictment for the commission
of the offense. The purpose of the act was to make
the act one of the corporation as well as the agent,
and to include both within the prohibitions and re-
strictions of the statute, and this seems to be the ac-
cepted practice. Thomp. Corp. § 4495.

Objections were made as to the sufficiency of the
indictment, based upon its want of particularity in
describing the offense intended to be
charged.Section 1025 of the Revised Statutes of the
United States (U. S. Comp. Stat. 1901, p. 720)
provides that no judgment upon an indictment shall
be affected by reason of any defect or imperfection
in matter of form which shall not tend to the preju-
dice of the defendant; and, unless the substantial
rights of the accused were prejudiced by the refusal
to require a more specific statement of the manner
in which the offense was committed, there can be
no reversal.Connors v. United States, 158 U. S.
408, 411, 39 L. ed. 1033, 1034,15 Sup. Ct. Rep.
951;Armour Packing Co. v. United States, 209 U.
S. 56, 84, 52 L. ed. 681, 695,28 Sup. Ct. Rep.
428.An examination of the indictment shows that it
specifically states the elements of the offense with
sufficient particularity to fully advise the defendant
of the crime charged and to enable a conviction, if
had, to be pleaded in bar of any subsequent prosec-
ution for the same offense.

It isinsisted that, if any criminal offense was com-
mitted at all, it was a single and continuing one
against the railroad company, because of the agree-
ment evidenced by the letters which *498 preceded
the transportation, and under the terms of which the
shipments were made. We cannot agree to this con-
tention. The statute makes it an offense to give or
receive a rebate whereby goods are transported in
interstate commerce at less than the published rate;
in the present case the jury found the railroad com-
pany guilty of rebating as charged. We are not deal-
ing with a case where there was an agreement to
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carry the goods in the first place at a concession
from the established rate, and wherein the railroad
company never received the full legal rate. In this
case, upon each of the numerous shipments, the full
legal rate was paid, and, upon claims being presen-
ted at short intervals, the amount of the stipulated
rebate was remitted by check to the shipper. We
think the offense was complete when the railroad
company thus paid the stipulated rebate to the ship-
per.

It is further contended that the court below erred in
its reference to the absence of the witness Emb-
leton, and the nonproduction of books in which
entries were made concerning the transactions in
guestion. It appears that Embleton was a clerk in
the employ of Wilson, and had charge of the books
in which these transactions were entered; that he
did not appear at the trial, having left because of
sickness, nor were the books produced. The com-
ment objected to was made in connection with this
paragraph of the charge:

‘On this question of intent also, gentlemen, it is
competent for you to take into consideration the
method in which these transactions were carried on.
The letter from Palmer to Guilford was headed
‘private and confidential.” It will be proper for you
to take into consideration the fact, if you believe
the evidence in the case, that the method of making
these payments, instead of being by a direct check
drawn at Buffalo by or on behalf of this defendant,
was by purchasing a draft drawn by the Bank of
Buffalo upon the Chemical Bank, in favor of Mr.
Palmer; and you may take into consideration upon
that question the evidence in this case, that the ori-
ginal claims presented by Palmer to Pomeroy, and
sent by Pomeroy to Wilson, *499 have been des-
troyed; and the fact that when Embleton, the manin
charge of the shipments, left the employment there,
a book containing entries in reference to these
claims disappeared, and that Mr. Wilson testified in
this case that he did not know where it was.

‘Now, it is for you to say, gentlemen, whether these
occurrences and these facts are consistent with in-
nocence or with guilt; because if a man carries on
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an act, or any person does anything which, upon its
face, **309 is apparently unlawful, and he does it
in a furtive and secret manner, showing that his in-
tention while he does the act is to do it in such a
way as to conced it, the jury may draw the infer-
ence from that fact, if they see fit-they are not ob-
liged to, but they may if they see fit-that the inten-
tion with which the act was done was to perform an
illegal or acriminal act.’

We do not perceive any prejudicial error in this
charge. It simply amounted to permitting the jury to
consider the circumstances enumerated as bearing
upon the guilty purposes of the parties charged in
the indictment. It left to the jury to attach such
weight as they saw fit to the circumstances of Emb-
leton's absence and the nonproduction of the books.
It isto be noted in this connection that the judge, in
the latter portion of his charge, at the request of the
defendant, said: ‘There is no evidence that the de-
fendant corporation or those who controlled its cor-
porate action destroyed or failed to produce upon
the trial any paper for which the government has
asked.’

We have noted al the assignments of error which
involve questions of a substantial character.

We find no error in the proceedings of the Circuit
Court, and its judgment is affirmed.

Mr. Justice M oody took no part in this case.
U.S. 1909

New York Cent. & H.R.R. Co. v. U.S.

212 U.S. 481, 29 S.Ct. 304, 53 L.Ed. 613
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This case comes to us on an appeal from the trial court's order denying a motion to compel arbitration.   While this case arises in the context of an attempt to enforce an arbitration clause, the dispositive issue is whether there was fraud in the execution of the entire brokerage account agreement, of which the arbitration clause was only a part.   This case, therefore, is not really about arbitration but rather involves a bank's creation of a fiduciary relationship with one of its customers and the consequences that flow therefrom.

The defendants are various Wells Fargo entities;  the plaintiffs are elderly Wells Fargo customers with substantial assets.   In order to ensure that Wells Fargo managed all of plaintiffs' assets, Wells Fargo assigned a “relationship manager” to plaintiffs.   The relationship manager was a Wells Fargo vice president, who made biweekly visits to the plaintiffs' home office in order to manage their financial paperwork.   She also introduced the plaintiffs to an estate attorney, an accountant, and a Wells Fargo financial consultant.   In short, the relationship manager induced the plaintiffs to rely on her to help provide for their financial well being.

At the relationship manager's urging, the plaintiffs met with the Wells Fargo financial consultant, and opened a brokerage account with him.   That brokerage account agreement contains the arbitration clause which led to the trial court's ruling.   In executing the agreement, Wells Fargo treated the plaintiffs as any other customers opening a brokerage account.   In other words, Wells Fargo approached the execution of the brokerage account agreement as though it were part of an arm's-length transaction.

The trial court denied Wells Fargo's motion to compel arbitration on the basis that the arbitration clause was procedurally unconscionable.   While we do not disagree with that conclusion, an agreement must also be substantively unconscionable in order for it to be unenforceable for unconscionability.   The agreement, which provided for arbitration conducted by the National Association of Securities Dealers, Inc. (NASD), is not, as a matter of law, substantively unconscionable.

Significantly, the trial court also concluded that Wells Fargo had established a fiduciary relationship with the plaintiffs, and that this relationship may have given rise to a fiduciary duty on the part of Wells Fargo to make certain that the plaintiffs understood the material terms of the contract they were signing.   We agree.   The trial court, however, failed to consider and rule upon the consequences of this conclusion.   That is, whether, under the circumstances, there was fraud in the execution of the brokerage account agreement, which conclusion would necessarily preclude enforcement of any part of that agreement, including the arbitration clause.   We will therefore reverse the trial court's order and remand for further proceedings.

FACTUAL AND PROCEDURAL BACKGROUND 1

1. The Parties

[bookmark: footnote_ref_2]Plaintiffs and respondents are the Brown Family Trust and Ronnie C. Brown, individually and as Trustee of the Brown Family Trust.   Defendants and appellants are Wells Fargo Bank, NA and certain related entities.2  Also named as defendants and appellants are two Wells Fargo employees, Jack Harold Keleshian (Keleshian) and Lisa Jill Tepper (Tepper).

On June 7, 2004, plaintiff Ronnie Brown and her now deceased husband, Ira Brown, executed an “Acknowledgement/Agreement” (the Acknowledgement), by which they entered into a Brokerage Account Agreement (the Agreement) with Well Fargo Investments as co-trustees for the Brown Family Trust.   The Agreement allowed Wells Fargo to make stock trades requested by the Browns.

[bookmark: footnote_ref_3]Plaintiff Ronnie Brown was born in 1922.   At the time that she signed the Agreement, she was 81 years old.3  Ira Brown was a co-founder of Sav-On Drug Store in the 1940's.   He had amassed more than 100,000 shares of Sav-On stock, which was valued at more than $1.8 million as of June 2004.   At the time he signed the Agreement, he was 93 years old, in failing health and legally blind.

Tepper was a Wells Fargo vice president and senior trust administrator from October 2001 to August 2006.   In June 2004, Tepper was also a licensed stock broker and a “relationship manager.” In deposition testimony, Tepper stated, “[t]he relationship manager oversees the relationship and as needs are uncovered or requests are made by clients, I would introduce another employee of Wells Fargo that could address that particular need.”   Although Tepper herself did not manage the assets in trust accounts, she received additional compensation when the Browns opened the Brown Family Trust.

Keleshian was a licensed stock broker as well as senior vice president and senior financial consultant for Wells Fargo.   Keleshian assisted the Browns with opening the Brokerage Account for the Brown Family Trust.

2. Plaintiffs' Relationship With Defendants Prior to the Execution of the Agreement

The Browns were customers of Wells Fargo Bank prior to the June 7, 2004 meeting (the Meeting) with defendants.   They had accounts at Wells Fargo and a branch manager, David Whitesell, assisted Ronnie Brown with paying the Browns' bills.

In late 2003 or early 2004, the Browns met Tepper, who was assigned to assist them as their relationship manager.   During the initial meeting, Tepper learned that Ira Brown had limited vision.   Tepper testified that when she met Mr. Brown, he was a “little slow.”

[bookmark: footnote_ref_4]Beginning in early 2004, Tepper worked in the Browns' home office on a biweekly basis and organized and managed their significant financial paperwork.   The Browns provided Tepper with access to all of their financial information.4  While the Browns believed that Tepper had been assigned simply to assist them with the management of their financial paperwork, Tepper's actual job was “to gather information” about the Browns, and to make certain all of their assets remained under the management of Wells Fargo.

[bookmark: footnote_ref_5]Tepper introduced the Browns to an estate attorney 5 and a certified public accountant.   As Tepper started to learn about the Browns' investments, she did not agree with the Browns' investment choices.   She then began giving the Browns advice as to their investments.   Tepper advised the Browns to change their investment strategy because she did not think their investments were appropriate for people the Browns' age.

Tepper advised the Browns that the easiest method for straightening out their investment portfolio was to open a brokerage account with Wells Fargo.   She represented that Keleshian was a stock expert who could handle the Browns' stock portfolio.  “At the insistence and repeated urging of ․ Tepper over the months,” the Browns ultimately agreed to meet with Keleshian.

During this time period, Tepper also helped the Browns with organizing their documents.   As she worked in their home office, she helped them decide which documents to keep and which to shred.

3. The June 7, 2004 Meeting and the Execution of the Agreement

Prior to the Meeting, the Browns had met with Keleshian on one prior occasion for an introduction.   Following that introductory meeting, Tepper then set up the Meeting to open the Brokerage Account.

On June 7, 2004, Tepper and Keleshian traveled to the Browns' office in El Segundo, California, and met with the Browns for thirty minutes.   At that time, the Browns opened three investment accounts:  (1) the Brown Family Trust, (2) the Ira D. Brown Trust, and (3) the Ronnie C. Brown Trust.   This litigation concerns the Brown Family Trust.   Defendants assert, and plaintiffs do not dispute, that the relevant documents establishing the Ira D. Brown Trust and the Ronnie C. Brown Trust contained arbitration provisions identical to the one at issue in this litigation.

At the Meeting, the Browns signed the Acknowledgement and a Trust Certificate of Investment Power.   The Acknowledgement, a one-page document, provided that the Browns had read the terms and conditions of the Wells Fargo Investments Brokerage Account Agreement and agreed to be bound by them.   The Acknowledgement also stated at paragraph 5 in single-spaced fine print capital letters:  “BY SIGNING BELOW I/WE ACKNOWLEDGE RECEIPT OF A COPY OF THE WELLS FARGO INVESTMENTS BROKERAGE ACCOUNT AGREEMENT WHICH CONTAINS A PRE-DISPUTE ARBITRATION CLAUSE IN SECTION 1, NUMBER 14.   MY SIGNATURE ALSO ACKNOWLEDGES THAT I HAVE READ AND UNDERSTAND THE DISCLOSURES STATED ABOVE.”

[bookmark: footnote_ref_6]Page three, section 14 of the corresponding Agreement included the arbitration provision entitled “Pre-Dispute Arbitration Agreement.” 6  In single-spaced fine print capital letters, the arbitration provision provided the following introductory statements:  “ARBITRATION IS FINAL AND BINDING ON THE PARTIES.  [¶] THE PARTIES ARE WAIVING THEIR RIGHT TO SEEK REMEDIES IN COURT, INCLUDING THE RIGHT TO JURY TRIAL.  [¶] PRE-ARBITRATION DISCOVERY IS GENERALLY MORE LIMITED THAN AND DIFFERENT FROM COURT PROCEEDINGS.  [¶] THE ARBITRATORS' AWARD IS NOT REQUIRED TO INCLUDE FACTUAL FINDINGS OR LEGAL REASONING AND ANY PARTY'S RIGHT TO APPEAL, OR TO SEEK MODIFICATION OF RULINGS BY THE ARBITRATORS IS STRICTLY LIMITED.  [¶] THE PANEL OF ARBITRATORS WILL TYPICALLY INCLUDE A MINORITY OF ARBITRATORS WHO WERE OR ARE AFFILIATED WITH THE SECURITIES INDUSTRY.”

The arbitration provision then provided:  “I AGREE THAT ALL CLAIMS, CONTROVERSIES AND OTHER DISPUTES BETWEEN ME AND WELLS FARGO INVESTMENTS AND ANY OF ITS DIRECTORS, OFFICERS, EMPLOYEES, OR AGENTS ARISING OUT OF OR RELATING TO THE BROKERAGE ACCOUNT OR ANY ORDERS OR TRANSACTIONS THEREIN OR THE CONTINUATION, PERFORMANCE OR BREACH OF THE BROKERAGE ACCOUNT AGREEMENT OR ANY OTHER AGREEMENT BETWEEN YOU AND ME, WHETHER ENTERED INTO BEFORE, ON, OR AFTER THE DATE THIS ACCOUNT IS OPENED, SHALL BE DETERMINED BY ARBITRATION CONDUCTED BY, AND SUBJECT TO THE ARBITRATION RULES THEN IN EFFECT OF, THE NEW YORK STOCK EXCHANGE OR THE NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. AS I MAY ELECT.   IF I MAKE NO WRITTEN ELECTION ADDRESSED TO WELLS FARGO INVESTMENTS BY REGISTERED MAIL ․ THEN I AUTHORIZE WELLS FARGO INVESTMENTS TO ELECT ONE OF THE ABOVE-REFERENCED FORUMS FOR ME. THIS AGREEMENT TO ARBITRATE SHALL BE SPECIFICALLY ENFORCEABLE UNDER PREVAILING LAW AND PROCEDURES.   THE AWARD RENDERED BY THE ARBITRATORS SHALL BE FINAL, AND JUDGMENT MAY BE ENTERED UPON IT IN ANY COURT HAVING JURISDICTION OVER THE PARTIES.   COUNSEL CAN ADVISE ME ON HOW THIS PROVISION MAY AFFECT ME.”

The Browns apparently did not read the pre-printed Wells Fargo documents, including the Agreement.   They signed the documents almost immediately after they received them from Keleshian.   The Browns believed that, by signing the agreements, they were agreeing to open brokerage accounts only.   Indeed, Tepper agreed that, as far as she knew, the Browns signed the agreement believing that they were opening accounts.

[bookmark: footnote_ref_7]The Browns were unable to read the fine print in the Agreement.   Ira Brown was visibly frail and could not sign his name where indicated.7  Keleshian knew that Ira Brown was unable to read the documents, and had been told of Ira Brown's limitations during the meeting.

[bookmark: footnote_ref_8]Keleshian, however, did not explain the purpose of the documents to be signed and said nothing about the arbitration provision.   Keleshian also did not ask the Browns whether they had any questions and did not offer to read any portions of the Agreement to them.8

Ronnie Brown was unaware of the existence of the arbitration provision until after this litigation commenced and defendants filed a motion to compel arbitration.   Ronnie Brown claims:  “Keleshian did not give me a chance to read any of the documents outside of his presence before asking us to sign them, nor did he tell us we could take the documents home and review them before signing them.   To the contrary, everything seemed rushed, as if all [ ] Keleshian wanted was to ‘close the deal.’   Wells Fargo seemed intent on ensuring that we signed the brokerage agreement and then turned over the stock certificates to their custody.”

Keleshian testified that Tepper was present at the Meeting because the Browns “felt it would be more comfortable for them if [she] was at the meeting.”   During the Meeting, Tepper took custody of the Browns' Sav-On stock certificates and later placed them in the Wells Fargo vault.   Tepper did not think it prudent to inform the Browns to have an attorney present at the Meeting.   Nor did she think it was prudent to advise the Browns to have their attorney read the Agreement prior to execution.   Tepper did not read any of the Agreement's language to the Browns nor did she point out any particular portions of the Agreement to the Browns.   She did not ensure that the Browns had their glasses or determine whether they could read the documents.   She did not ask the Browns if they had any questions about the Agreement before they signed it.   Counsel for the Browns asked Tepper at deposition:  “So what did you do to protect the Browns regarding this purported Agreement?”   Tepper responded:  “I didn't do anything.”

4. Plaintiffs' Allegations

In May 2006, plaintiffs commenced the present lawsuit.   In their operative first amended complaint, plaintiffs assert seven causes of action:  breach of contract, fraud, negligent misrepresentation, breach of fiduciary duty, unjust enrichment, negligence and professional negligence.

Plaintiffs allege that in September 2005 Ira Brown was in hospice care and that he was sick and dying.   Because she was the primary care-giver, Ronnie Brown was mentally fatigued and physically weary.

At approximately 8:00 p.m. one night, Keleshian allegedly telephoned the Browns at home and represented to the Browns that they must immediately sell 80,000 shares of Sav-On stock or that it would be worthless within days.   The Sav-On shares were held in the Brown Family Trust.

Ronnie Brown allegedly stated this should be handled in the morning.   Keleshian, however, allegedly pressured her to provide telephonic consent for the sale, which she did.   Ronnie Brown allegedly tried to cancel the sale the following morning.   Defendants, however, informed her that the sale had already occurred.

Plaintiffs allege that Wells Fargo sold 74,600 shares of stock at a price of $24.71 per share.   They also allege that the during the week following the sale, the stock price rose to $25.40 a share and that the price never decreased to less than $25.30 a share in the next two weeks.

Plaintiffs allege that Wells Fargo breached its duties to plaintiffs with respect to the sale of Sav-On stock.   Plaintiffs claim that they had almost no cost basis in the stock, thus causing them to suffer significant capital gains taxes and that Wells Fargo was unjustly enriched by the commission on the stock trade.

Plaintiffs seek compensatory damages in excess of $1 million, as well as attorney fees, punitive damages and trebling of all damages and penalties pursuant to Civil Code section 3345.

5. Defendants' Motion to Compel Arbitration

In July 2006, defendants filed a motion to compel arbitration.   Defendants asserted that the arbitration provision was a binding and enforceable contract.   Defendants further asserted that all of plaintiffs' claims fell within the scope of the arbitration provision.

In their opposition, plaintiffs asserted that the arbitration provision was procedurally and substantively unconscionable.   Plaintiffs also argued that based upon their prior relationship with Tepper, Wells Fargo and Tepper were the Browns' fiduciaries and that they owed plaintiffs a duty to protect them when entering into the Agreement with respect to the Brown Family Trust…

A hearing was held on January 4, 2007.   At the hearing, the court stated its conclusion that there was a fiduciary relationship between the Browns and Wells Fargo.   The court stated, however, “I don't think that I'm in a position to make any rulings relative to constructive fraud.   I think that is up to a jury panel to decide.”   The court also did not expressly state whether it found the arbitration provision substantively unconscionable.   Instead, the court ruled that “this arbitration agreement under the facts of this case is unfair and it is procedurally unconscionable.”   Under the “unusual particular facts,” the court concluded that Wells Fargo had been required to “do[ ] more” to assist the Browns in reviewing and understanding the documents they were signing.   On that basis, the court denied the motion to compel arbitration.   Defendants timely filed a notice of appeal.

CONTENTIONS

Defendants contend that the trial court erred by denying the motion to compel arbitration.   The Browns respond that the motion to compel was properly denied because the arbitration clause was:  (1) unconscionable;  and (2) void for fraud in the execution.

DISCUSSION

….

2. State and Federal Policy In Favor of Arbitration

 In deciding whether the parties are required to arbitrate this dispute, we bear in mind the state and federal statutory schemes relating to arbitration and the policies they were designed to further.   Through the California Arbitration Act (CAA), Code of Civil Procedure section 1280 et seq., “the Legislature has expressed a ‘strong public policy in favor of arbitration as a speedy and relatively inexpensive means of dispute resolution.’  [Citations.]  Consequently, courts will ‘ “indulge every intendment to give effect to such proceedings.” ’ ”  (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9, 10 Cal.Rptr.2d 183, 832 P.2d 899 (Moncharsh ).)

 Likewise, the Federal Arbitration Act (FAA), 9 U.S.C. § 1 et seq., was intended to reverse long standing judicial hostility to arbitration.  (Shearson/American Express, Inc. v. McMahon (1987) 482 U.S. 220, 225, 107 S.Ct. 2332, 2337, 96 L.Ed.2d 185.)   FAA establishes a federal policy favoring arbitration.  (Id. at p. 226, 107 S.Ct. 2332)

3. The Court Cannot Treat the Arbitration Provision Differently Than Other Contract Provisions

 Section 2 of the FAA provides that written arbitration agreements “shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”   (9 U.S.C. § 2 [italics added].)  “[G]enerally applicable contract defenses, such as fraud, duress, or unconscionability, may be applied to invalidate arbitration agreements without contravening § 2. [Citations] [¶] Courts may not, however, invalidate arbitration agreements under state laws applicable only to arbitration provisions.”  (Doctor's Associates, Inc. v. Casarotto (1996) 517 U.S. 681, 687, 116 S.Ct. 1652, 1656, 134 L.Ed.2d 902 (Doctor's Associates ).)   By enacting section 2 of the FAA, “Congress precluded States from singling out arbitration provisions for suspect status, requiring instead that such provisions be placed ‘upon the same footing as other contracts.’ ”   (Ibid.)

In Doctor's Associates, the United States Supreme Court struck down a Montana statute which required arbitration provisions to be “typed in underlined capital letters on the first page of the contract.”  (Id. at p. 683, 116 S.Ct. 1652.)   The Court held that because the statute treated arbitration contracts differently than other contracts, it was preempted by section 2 of the FAA. (Ibid.)

 “The rule of enforceability established by section 2 of the [FAA] preempts any contrary state law and is binding on state courts as well as federal.”  (Rosenthal, supra, 14 Cal.4th at p. 405, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   In most respects, the CAA is similar to the FAA. (Id. at p. 406, 58 Cal.Rptr.2d 875, 926 P.2d 1061.) In particular, Code of Civil Procedure section 1281, like section 2 of the FAA, provides that arbitration agreements are “valid, enforceable and irrevocable, save upon such grounds as exist for the revocation of any contract.”

4. NASD Arbitration

The arbitration provision of the Agreement states that the parties must submit their claims to arbitration conducted by the NASD or the New York Stock Exchange (N.Y.SE).  Defendants moved for an order compelling NASD arbitration.

[bookmark: footnote_ref_9]NASD is a “self-regulatory organization (SRO) that licenses and regulates broker-dealers in the national securities industry.   Through its wholly owned subsidiary, ․ it has adopted a Code of Arbitration Procedure (the NASD Code) to govern the arbitration of disputes between its members and their customers.”  (Jevne v. Superior Court (2005) 35 Cal.4th 935, 940, 28 Cal.Rptr.3d 685, 111 P.3d 954 (Jevne).)   Under the authority of the Securities and Exchange Act of 1934(SEA), 15 U.S.C. § 78a et seq., the United States Securities and Exchange Commission (SEC) has approved the NASD Code.9 (Jevne, supra, 35 Cal.4th at p. 941, 28 Cal.Rptr.3d 685, 111 P.3d 954.)

 The primary purposes of the SEA are fair dealing and investor protection in securities transactions.  (Id. at p. 953, 28 Cal.Rptr.3d 685, 111 P.3d 954.)   To the extent the NASD Code furthers the primary purposes of the SEA, and was intended to have preemptive effect, state laws which conflict with the NASD Code are preempted by the SEA. (Ibid.)….

6. The Trial Court Must Decide the Browns' Constructive Fraud Defense

The Browns next argue that the arbitration clause is void for fraud in the execution.   Specifically, they argue that Wells Fargo had established a fiduciary relationship with them, such that the failure to draw their attention to the arbitration clause at the time of execution constituted constructive fraud.

 This argument is governed by the California Supreme Court's decision in Rosenthal.   In that case, the court explained the difference between two different theories of fraud, fraud in the inducement and fraud in the execution.   When a plaintiff alleges fraud in the inducement, the plaintiff is asserting that it understood the contract it was signing, but that its consent to the contract was induced by fraud.   In contrast, when a plaintiff alleges fraud in the execution, the plaintiff is asserting that it was deceived as to the very nature of contract execution, and did not know what it was signing.   A contract fraudulently induced is voidable;  but a contract fraudulently executed is void, because there never was an agreement.   (Rosenthal, supra, 14 Cal.4th at p. 415, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)

[bookmark: footnote_ref_11] When these theories are asserted with respect to an arbitration clause, different procedures apply.   This is because arbitration clauses are considered separable from the agreements in which they appear.  (Rosenthal, supra, 14 Cal.4th at p. 416, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   When a party to a contract containing an arbitration clause asserts fraud in the inducement of the contract generally, the assertion is no bar to the arbitration of the contract.   The separable arbitration clause is considered valid, and the parties must arbitrate whether the contract was induced by fraud (even though a finding of fraud in the inducement may result in rescission of the contract as a whole).11  (Id. at pp. 415-417, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   However, “claims of fraud in the execution of the entire agreement are not arbitrable under either state or federal law.   If the entire contract is void ab initio because of fraud, the parties have not agreed to arbitrate any controversy.”  (Id. at p. 416, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   Thus, claims of fraud in the execution are to be resolved by the trial court, not an arbitrator.  (Ibid.)

 A necessary element of the defense of fraud in the execution is reasonable reliance.   That is, when a plaintiff asserts that the defendant misrepresented the nature of the contract, the contract is not considered void due to the fraud if the plaintiff had a reasonable opportunity to discover the true terms of the contract.   The contract is only considered void when the plaintiff's failure to discover the true nature of the document executed was without negligence on the plaintiff's part.  (Rosenthal, supra, 14 Cal.4th at pp. 419-420, 423, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)

[bookmark: footnote_ref_12] This issue usually arises when the plaintiff failed to read the terms of the contract, relying instead on the defendant's representation as to the effect of the contract.   Generally, it is not reasonable to fail to read a contract;  this is true even if the plaintiff relied on the defendant's assertion that it was not necessary to read the contract.  (Rosenthal, supra, 14 Cal.4th at pp. 423-424, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   Reasonable diligence requires a party to read a contract before signing it.  (Brookwood v. Bank of America (1996) 45 Cal.App.4th 1667, 1674, 53 Cal.Rptr.2d 515.)   This presumes, however, that the parties were dealing at arm's length.   When the parties are in a fiduciary relationship, the same degree of diligence is not required of the non-fiduciary party.   (Stafford v. Shultz (1954) 42 Cal.2d 767, 777, 270 P.2d 1.)   If the defendant is in a fiduciary relationship with the plaintiff which requires the defendant to explain the terms of a contract between them,12 the plaintiff's failure to read the contract would be reasonable.  (Lynch v. Cruttenden & Co. (1993) 18 Cal.App.4th 802, 808-809, 22 Cal.Rptr.2d 636;  see also Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1291, 73 Cal.Rptr.3d 395;  cf. Rosenthal, supra, 14 Cal.4th at p. 425, 58 Cal.Rptr.2d 875, 926 P.2d 1061 [finding no such fiduciary obligation].)   In such a situation, the defendant fiduciary's failure to perform its duty would constitute constructive fraud (Van de Kamp v. Bank of America (1988) 204 Cal.App.3d 819, 854, 251 Cal.Rptr. 530), the plaintiff's failure to read the contract would be justifiable (Twomey v. Mitchum, Jones & Templeton, Inc. (1968) 262 Cal.App.2d 690, 715, 69 Cal.Rptr. 222), and constructive fraud in the execution would be established.

 In this case, the trial court found a fiduciary relationship existed between the parties, such that Wells Fargo was required to “do more” to make certain the Browns understood the Agreement.   However, the court expressly did not make a finding on whether constructive fraud existed, stating that this was an issue for the jury.   This was error;  the court was required to resolve the factual issues raised by the petition to compel arbitration, not simply determine whether sufficient evidence existed to go to a jury.   We will therefore remand for the trial court to determine whether there was constructive fraud in the execution of the Agreement.

 Wells Fargo suggests that remand is unnecessary as there is insufficient evidence to establish that it owed plaintiffs a fiduciary duty to explain the terms of the agreement.   We disagree.   First, there was sufficient evidence to support the trial court's finding of a fiduciary relationship.  “Fiduciary” and “confidential” relationships are relationships existing between parties to a transaction wherein one party is duty bound to act with the utmost good faith for the benefit of the other.   Such a relationship ordinarily arises when one party reposes a confidence in the integrity of the other, and the other voluntarily accepts that confidence.  (Richelle L. v. Roman Catholic Archbishop (2003) 106 Cal.App.4th 257, 270, 130 Cal.Rptr.2d 601.)  “ ‘[B]efore a person can be charged with a fiduciary obligation, he must either knowingly undertake to act on behalf and for the benefit of another, or must enter into a relationship which imposes that undertaking as a matter of law.’ ”  (City of Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 386, 75 Cal.Rptr.3d 333, 181 P.3d 142.)   An agent is a fiduciary as a matter of law.   (Twomey v. Mitchum, Jones & Templeton, Inc., supra, 262 Cal.App.2d at p. 709, 69 Cal.Rptr. 222.)   A stockbroker is a fiduciary, as well.  (Duffy v. Cavalier, supra, 215 Cal.App.3d at p. 1531, 264 Cal.Rptr. 740.)  “ ‘The essence of a fiduciary or confidential relationship is that the parties do not deal on equal terms because the person in whom trust and confidence is reposed and who accepts that trust and confidence is in a superior position to exert unique influence over the dependent party.’ ”  (Richelle L. v. Roman Catholic Archbishop, supra, 106 Cal.App.4th at p. 271, 130 Cal.Rptr.2d 601.)   Fiduciary obligations “generally come into play when one party's vulnerability is so substantial as to give rise to equitable concerns underlying the protection afforded by the law governing fiduciaries.”  (City of Hope National Medical Center v. Genentech, Inc., supra, 43 Cal.4th at p. 389, 75 Cal.Rptr.3d 333, 181 P.3d 142.)   While it is impossible to identify a single set of factors giving rise to a fiduciary relationship (id. at pp. 387-388, 75 Cal.Rptr.3d 333, 181 P.3d 142), some reasons generally used to demonstrate that a party to such a relationship is vulnerable include:  advanced age, youth, lack of education, ill health, and mental weakness.  (Richelle L. v. Roman Catholic Archbishop, supra, 106 Cal.App.4th at p. 280, 130 Cal.Rptr.2d 601.)

[bookmark: footnote_ref_13] Wells Fargo relies on authority providing that a stock broker's fiduciary relationship does not arise until after the brokerage agreement has been executed, and therefore does not require additional disclosures at the time of the execution of that agreement.  (Rosenthal, supra, 14 Cal.4th at p. 425, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)   Yet this argument overlooks the unique factual circumstances of this case.   Specifically, plaintiffs introduced evidence that:  (1) For six months prior to the Meeting, Tepper had been the Browns' relationship manager at Wells Fargo;  (2) Tepper knew that Ira Brown had limited vision and that his declining health rendered him a “little slow”;  (3) Tepper worked biweekly at the Browns' home office;  (4) Tepper was provided with access to all of the Browns' financial information, and managed their significant financial paperwork;  (5) Tepper introduced the Browns to an estate attorney and an accountant;  (6) Tepper gave the Browns investment advice;  and (7) Tepper insisted and repeatedly urged the Browns to retain Keleshian to handle their stock portfolio.   These facts constitute sufficient evidence to support the trial court's conclusion that Wells Fargo, through Tepper,13 knowingly induced the elderly and increasingly frail couple to rely on it to handle their financial affairs, thus creating a fiduciary relationship between Wells Fargo and the Browns.

[bookmark: footnote_ref_14] We turn now to the issue of constructive fraud, or whether the scope of Wells Fargo's fiduciary duty encompassed oral disclosure of the arbitration clause.   A fiduciary generally owes an obligation of the highest good faith.  (Duffy v. Cavalier, supra, 215 Cal.App.3d at p. 1531, 264 Cal.Rptr. 740.)   The scope of a fiduciary's obligations depends on the specific facts of the case.  (Id. at p. 1535, 264 Cal.Rptr. 740.)   Such factors may include, for example, the relative sophistication and experience of the vulnerable party.  (Apollo Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 Cal.App.4th 226, 246-247, 70 Cal.Rptr.3d 199.)   In this case, plaintiffs introduced evidence that:  (1) Wells Fargo had, through Tepper, taken on the fiduciary responsibility of handling the Browns' financial needs;  (2) for months, Wells Fargo assisted the Browns in paying their bills, and therefore can be inferred to have understood that the Browns required assistance with even rudimentary financial tasks;  (3) Wells Fargo knew of Ira Brown's increasing frailty and that his limited vision rendered him unable to read the document Wells Fargo was asking him to sign;  (4) Wells Fargo knew that the Browns did not read the Agreement before execution;  and (5) Tepper, who had encouraged the Browns to trust her to act in their best interests, was present at the Meeting in order to make the Browns feel “more comfortable.”   These facts, if accepted by the trial court, would support the conclusion that Wells Fargo's fiduciary duty to the Browns encompassed a duty not to treat the execution of the Agreement as an arm's-length transaction and to instead explain the material terms of the Agreement to them.14

 The concerns raised by Maine, Wells Fargo's securities industry expert, do not compel a different result.   Maine stated that it would be contrary to accepted industry practice for stock broker to read an agreement aloud or explain it to a prospective customer;  he also asserted that it would be a mistake to require these non-attorneys to interpret contracts for prospective customers.   Our conclusion here does not require that stock brokers generally read or explain their initial agreements to prospective customers;  the decision we reach in this matter involves no departure from existing law.   We simply conclude that when the facts establish that an investment professional has previously voluntarily induced a vulnerable individual to repose trust and confidence in the professional, that professional has a fiduciary duty toward that individual, and may be required by that duty to fully disclose, in a manner the individual understands, the material terms of a contract between them…


