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The recent cases inwhichgrand juries have failed to indict police
officers for killingunarmedcitizenshave raisedquestions regarding
whether grand jurieshave anyvalue at all.Might they simplybe a tool
for biasedprosecutors todeflect theblame for refusing to charge
high-profile perpetrators theydon’t actuallywant toprosecute?This
abuseof theprocess appears quite likely, but it is not at all necessary to
throw thebabyoutwith thebathwater.

Grand juries can serve as a checkonprosecutorial overreach, as the
prosecutormust present sufficient evidence todemonstrateprobable
cause tobring the accused to trial. A criminal trial is not only a long,
challenging, andpublic process one shouldnothave to suffer need-
lessly, but the charges themselves canoften result in keeping the ac-
cused in custodypending trial.

Someargue that because the vastmajority of all cases brought
before a grand jury result in indictment, theprocess fails toprotect the
innocent fromrogueprosecutors.This is simplynot true. In addition
to the cases the grand jurydeclines to indict (about 9percent inNew
York), there are themanycases theprosecutordeclines topresent to
the grand jury (only one-thirdof all
felony arrests inNewYork are
presented to the grand jury). As a
formerManhattanprosecutor, I
wouldonly go to the grand jury if I
knewIhadwhat I needed to
present a solid case for indictment.
The requirement thatwepresent
this evidencebefore a grand jury
helps toweedout bad cases.

While grand juries can serve a
valuable role in ordinary cases, it is
questionablewhether they should
beutilized inhigh-profile and
controversial cases.They arenot
sequestered andprivy tomedia
coverageof their cases, and thus
maybe tainted.Trial juries go
througha farmore rigorousproc-
ess to eliminate bias thandogrand
juries.Nordoes a secret process
(intended, in ordinary cases, to
protect the innocent fromreputa-
tional harm that could result from
public proceedings) playwell in the
media. Indeed,we lose thebenefits of a grand jury in suchcases, and
mayaswell stick to abasic (andpublic) preliminaryhearingbefore a
judge.

Whether ornotweutilize grand juries in suchcases, themore
important decision iswho shouldbeprosecuting the case, especially
where thedefendant is a player in the local criminal justice system. In
suchcases, itwouldbepreferable tobring in a special prosecutor to
investigate and, if appropriate, prosecute. State attorneys general can
appoint special prosecutors to investigate cases involving alleged
governmentmisconduct.However, as the recent cases following the
deaths ofMichaelBrownandEricGarnerdemonstrate, the local
district attorney typically handles policedefendants.

Given the conflict of interest createdby asking aprosecutor to bring
charges against herpartners in local lawenforcement, states should
have a special prosecutor for the investigation andprosecutionof all
cases against lawenforcement officers. Someprosecutorshave argued
that they arenot conflicted, and that it is their job tokeep a critical eye
on thepolice.However, conflict-of-interest recusal is traditionally
broader thanactual conflict, and applieswhen theremaybe the ap-
pearanceof a conflict. In light of recent events, there remains little
question that suchanappearance exists in the context of local pros-
ecutors bringing allegations of police brutality before grand juries.

Grand juries serve a valuablepurposeof vetting cases andprotect-
ing the innocent both fromcriminal charges and (as a result of the
secrecy) fromdisrepute.Rather than taking ahatchet to this system,
we shoulduse a scalpel to carve lawenforcementdefendants out of
thedockets of local prosecutors. Further, inhigh-profilemedia-satu-
rated cases, itmaybewise (whenconstitutionally permissible) to
carve themout of the grand juryprocess aswell.

KalyaniRobbins is anassociate professor of lawatFlorida International
UniversityCollege of Law.
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In cases involving cops,
special prosecutors needed

While
grand ju-
ries can
serve a
valuable
role in ordinary
cases, it is ques-
tionable whether
they should be uti-
lized in high-pro-
file and controver-
sial cases.

Despite theoutrageover recenthigh-profile grand jurydecisionsnot
to indict,most criticismof theAmericangrand juryhas focusedon its
perceived ineffectiveness as a filter for criminal charges.Grand juries
rarelydecline to indict; indeed, recent figures at the federal level show
grand juries refusing to indict in fewer thanone inevery15,000cases.

However, these jarring statistics ongrand jury refusals of indictments
mustbeviewed incontext.Manyprosecutorswill askagrand jury to
returnan indictmentonlywhen theyhavemore thanenoughevidence
toestablishprobable cause. If there is any indication that thegrand
jurors arenot satisfiedwith theevidencepresented, theprosecutormay
eitherobtainmoreevidencebefore thevote, or simplydecide topull the
case.Therefore,manyof theweaker cases actuallymaynevergo toa
voteof thegrand jurors.

Nevertheless,manyobserversparrot theold sawthat agrand jury
will indict ahamsandwich.Despite thegrand jury’s proudheritage as a
checkon thepowerof theprosecutor, theperceptionof themodern
grand juryas aweak, impotent checkon theprosecutorpersists.The
recent cases inFerguson,Mo., andStaten Island,N.Y.,would seemto

runcounter to thatnarrative—but
theydon’t.

Yes, thesegrand juriesdeclined to
indictDarrenWilsonandDaniel
Pantaleo in thekillingofunarmed
individuals, but thatmisses the
point.Themostdamningcritiqueof
theAmericangrand jury isnot that
it indicts toooften, but that it is too
beholden to thewhimsof theprose-
cutor—theverycriminal-justice
actor thegrand jury ismeant to
check.

Prosecutorswield tremendous
influenceover thegrand jury, direct-
ing the investigation, decidingwhat
evidence ispresented, anddeter-
miningwhichwitnesses testify and
howtheyare tobeportrayed.Also,
theprosecutorplays adual role as
bothadvocate and legal adviser to
thegrand jury, chargedwith in-
structing thegrand jurorson the

applicable law.
Prosecutorial control of grand juries is the reason that almost all

casespursued result in indictments.Usually, aprosecutorbrings a case
before agrand jurybecause shewants thegrand jury to indict thede-
fendant.Butprosecutors sometimes takepotential charges toagrand
jurywith thepreference that thegrand jurors reject them.Thismay
seemodd, given thatprosecutors inmanystates, likeFlorida, have
discretionwhether topursueordeclinemost criminal chargeswithout
first submitting themtoagrand jury.

However, in caseswhereaparticularprosecutorial decisionnot to
prosecute a casemaybeunpopular, itmightbeexpedient for aprose-
cutor tohave thegrand jurykill the case—and take theblame forhav-
ingdone so.Givenprosecutors’ influenceover thegrand jury, it should
notbe surprising that grand jurorswill usually followtheir lead. Indeed,
thishighlights theneednot for abolitionof thegrand jury, but for inde-
pendent special prosecutors in caseswhere there is reason tobelieve
theprosecutor isunable tobe impartial.

Tobe sure, thegrand juryneedswork, anda litanyof reformshave
beenproposedover theyears. Someof theseproposed reforms target
thepower thatprosecutorswieldover thegrand jury—for example,
promotinggreater transparencyandaccountability in the legal advice
prosecutors givegrand jurors, andensuring that grand jurors are in-
formedof their ability tohelpdirect investigations. In fact, such reforms
mighthavemadeadifference inFergusonandStaten Island.

Thegrand jury initiallywasconceivedas thevoice andconscienceof
thecommunity, and it still has thepotential to serve that role.Of course,
it canbedifficultwhenmaking senseof thegrand jurydecisions in
FergusonandStaten Island toappreciate thegrand jury’s continued
usefulness and legitimacy.However, theangeranddisappointment
spawnedby theoutcomeof thesecases should servenot as the rationale
to abolish thegrand jurybut, rather, as thecatalyst for its reform.

RogerA.FairfaxJr. is aprofessor of andassociatedean forpublic
engagementatGeorgeWashingtonUniversityLawSchool.
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Evidence shows system
needs mending, not ending

The
grand
jury ini-
tially was
conceived
as the voice and
conscience of the
community, and, in
fact, it still has the
potential to serve
that role.

There is one thing people
knowabout grand juries: A por-
cine po’boy doesn’t stand a
chance of escaping a proceeding
without being indicted if that’s
what the prosecutorwants.

Yet, in recent high-profile cases
in Ferguson,Mo., and Staten
Island,N.Y., grand juries did not
return indictments for twopolice
officers under scrutiny for killing
unarmedmen.

Outcomes that not only
spawned outrage, but also cast a
harsh spotlight on the usually
secretive grand jury process.

Not that controversy over
grand juries is new.Critics long
have contended they’re obsolete
in today’s justice system.

Indeed, SolWachtler, the for-
mer chief judge ofNewYork
state,who coined the “ham sand-
wich” idiom in1985, at that time
was pushingNewYork “to scrap
the grand jury systemof bringing
criminal indictments,” notes a
recent Slatemagazine article.

While all states provide for
grand juries, nearly half don’t
botherwith them, preferring
preliminary hearings.

Criticswould pierce the veil of
secrecy and rein in prosecutorial
power over grand juries. Indeed,
one of today’s columnists says
such reformsmight havemade a
difference in the recent contro-
versies.However, he’d tweak, not
junk the grand jury system.

Today’s other columnist also
supports the system; however, the
former prosecutor favors ap-
pointing a special prosecutor to
avoid conflicts of interest in cases
where police officers are defend-
ants.

Time for U.S. to junk grand juries?

Darryl E. Owens
Editorial Writer

By the numbers
■ 5th: Constitutional
amendment that addresses grand
juries.
■ 16 to 23: The number of people
that can make up a grand jury in
the federal system.
■ 2/3 or 3/4: The supermajority
agreement grand juries need at
minimum for an indictment,
depending on the jurisdiction.
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